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PREFACE 



TO 



MR. BROWN'S FOURTH VOLUME. 



It seems necessary to inform the Profession, that the last part 
of the Fourth Volume, which concludes the Work, was printed 
in the lifetime of the late Mr. Brown, down to the case of Collis 
v. Swayne, p. 480 : the remainder (except some trivial omissions, 
a part of the Index of Contents, and the Table of Cases) was left 
complete for publication. 

A professional friend of the deceased, anxious to pay this last 
tribute of respect to departed merit, has undertaken to supply 
those omissions, and superintend the correction of the press. It 
is hoped, that this posthumous part will meet with the like favor- 
able reception, as the former ones, and that such an interference 
will not prejudice the credit of a work, which, although it may 
partake of that frailty so necessarily incident to human produc- 
tions, must be esteemed as a valuable collection of many impor- 
tant decisions, and remain a memorial of the meritorious industry 
of the very learned and truly respectable reporter. 

Middle Temple, > 
July, 1794. $ 
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Parker v. Pbout. Lords Commissioners, Ashhurst and Wilson. 
(Reg. Lib. 1791. B. fol. 327. b.) 

Practice. [A party having prevailed in some exceptions to the Master's report, and failed 
in others, the Court in this instance ordered the deposit to be returned.] [The Court has, 
however, of late years, ordered the deposit to be divided.] (1) (a) 

The plaintiff having prevailed in some of the exceptions to the Master's 
report, a question arose, whether he should take out the deposit, or it 
should be divided. 

The Register said, that where the exceptant prevailed in any of the 
exceptions, he was entitled to the deposit. 

Ordered accordingly, (2) by two Lords Commissioners, in the absence 
of Lord Commissioner Eyre. 

(1) The profession will see, from the Editor's notes on Cookaon v. Ellison, antea, 2 vol. 
252, note, that this was the coarse adopted there (A. D. 1787), where part of a single excep- 
u °n had been allowed, and the remainder overruled. For the more frequent course, in 
modern times, of dividing the deposit, see Dawson v. Busk, 2 Madd. Rep. 184, and the cases 

( 2 ) Deposit ordered to be returned. — R. L. 

(<0 2 Smith, Ch. Pr. (Am. ed.) 382, 383 ; 2 Madd. Ch. Pr. (4th Am. ed.) 610, 611. 
▼OL. IV. 1 
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[*2] *Barnes v. Crow. 

Lords Commissioners Eyre, Ashhurst, and Wilson. [S. C. 1 Ves. jun. 486.] 

(No Entry.) 

A codicil duly attested to pass real estate, annexed by testator to his will of lauds, ia a re- 
publication of the will, and shall pass after- purchased lands, though not mentioned. (I) 
Where there is a mortgage-term outstanding, it will be a bar to a recovery in ejectment at 
law, even between heir and devisee, claiming subject to the charge ; the only remedy 
therefore in such a case is in a court of equity. 

William Balcombe, being seised and possessed of real and personal 
estate, made his will, bearing date 29th November, 1784, duly attested to 
pass real estate, and thereby gave and devised all his messuages, &c, and 
all other his real estate, situate at Feversham, in the county of Kent, or 
elsewhere, to the plaintiffs in trust to sell, and dispose of the money aris- 
ing therefrom, in the manner thereby directed. After making the said 
will, the testator made a codicil thereto, bearing date 5th November, 1785, 
not duly attested to pass real estate, and by which he made some provis- 
ions arising from the marriage of one of his daughters. After the mak- 
ing and publication of his will and such first codicil, he contracted with 
Richard Horton, for the purchase of an equity of redemption of premises 
in Feversham, then in mortgage to Mary Hulbard, for a term of five hun- 
dred years ; and Richard Horton, by indentures of 2d and 3d January, 
1786, conveyed to testator and his heirs, the premises, subject to the 
mortgage debt, and Mary Hulbard dying before the mortgage-money was 
discharged, the executors, by indentures of 4th September, 1786, in con- 
sideration of the payment of the mortgage-money and interest due, con- 
veyed (by the direction of the testator) the term of five hundred years to 
Thomas Roper, and the testator covenanted to pay the mortgage-money, 
and entered into a bond to Roper for that purpose. After this transaction, 
the testator made another codicil to his will, dated 27th October, 1788, 
whereby he made some alterations in the state of his affairs, and disposed 
of a leasehold estate, but which did not mention the lands purchased since 
the date of the will, which concluded thus: "In witness whereof I, the 
said testator William Balcombe, have to this my writing contained in this, 
and part of the preceding sheet of paper, which I declared to be a codicil 
to my said last will and testament, and which is to be accepted, and taken 
as part thereof, set my hand, &c," and the execution thereof was attested 
by three witnesses. 

The first codicil was begun and partly written upon the last sheet 
[*3] of the testator's will, and was a continuation from *the foot of the 
said will, and the second codicil was begun, and partly written upon 
the last sheet of the first codicil, and was a 'continuation from the foot of 
the said first codicil, and the testator's will and codicils were annexed to 
each other, by, or at the request, of the testator. 

The defendants, who were heirs-at-law and in gavelkind of the testator, 
having got into possession of the lands purchased after the will, the de- 
visees in trust filed the present bill, submitting that the latter codicil 
was a republication of the testator's will, and that the after-purchased 
lands passed thereby, and praying a declaration to that purpose, and that 

(1) See also Pigott v. Waller, 7 Ves. 92, et seq. ; Hulme v. Heygate, 1 Merivale, 235, and 
Rowley v. Eyton, 2 Merivale, 128, with the several cases there cited and commented on. It 
appears settled, from those authorities, that such a codicil will always operate as a republi- 
cation, unless an intention to the contrary be manifest. 
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the defendant might be decreed to deliver to the plaintiffs possession 
thereof. 

Mr. Solicitor-General, and Mr. HaU, for the plaintiffs. 
There are two questions, 

1st. Whether the after-purchased lands passed by the codicil, operating 
as a republication of the will. 

2d. Whether, supposing they did not pass, the personal estate of the 
testator was not liable to discharge the incumbrances in favor of the 
heir-at-law. 

As to the second question, they said it was not necessary to give the 
Court much trouble. Where a person purchases an estate, subject to a 
mortgage, it is not his debt, and his personal estate shall not exonerate 
the mortgaged lands ; for this position was cited Shafto v. Shafto (Mr. 
Cox's note on 2 P. Wms. 664); D. of Ancastery. Mayer (ante, vol. i. 
p. 454) ; Tweddell v. Tweddell (ante, vol. ii. p. 101, 152) ; Earl of Tank- 
erville v. Fawcet (ibid. 57). 

As to the first point, a question can hardly be raised, that the codicil in 
this case is a republication of the will, so as to affect the after-purchased 
lands. The words of the will are general words, they constitute a gift of 
all his lands in the county of Kent and elsewhere, so that had he been 
seised of ttiese lands, at the time of making the will, the words were 
sufficient to pass them. Then he actually annexes the codicil 
*to the will. With respect to the effect of the actual annexation [*4] 
of a codicil to a will, it was settled in the case of Downing College, 
3d July, L769 (Attorney-General v. Lady Downing, Amb. 571), that the 
annexation of a codicil, even relative to personal estate only, would oper- 
ate as a republication of a will of lands. 1 Roll. Abr. 618, cited there, 
mentions annexation as one way by which a codicil republishes a will. 
So Dyer, 143, a. The same doctrine was held in two cases cited in At- 
torney-General v. Downing (Lytton v. Lady Falkland, and Lord Lans* 
down's case). The same point is held, 2 Eq. Abr. 775; in Acherly v. 
Vernon in the same book, 565, Comyn's Rep. 381, and 3 Bro. Pari. Cas. 
107, the codicil was not annexed, but there was an express reference to 
the will, and it was held to be a republication : the words there were, 
41 1 direct this codicil to be taken as part of my will." The case of 
Jackson v. Hurlock (Amb. 487), was relied upon in Attorney-General 
v. Downing; in Carte v. Carte, 3 Atk. 174; Potter v. Potter, I Vesey, 
437; Gibson v. Lord Montfort, 1 Vesey, 485, the execution of a codicil 
will amount to a republication. In Coppin v. Ferny hough (ante, vol. ii. 
P- 291), Lord Thurlow held it to be a republication as speaking again 
of the will. Here the codicil was annexed previous to the publication 
of it. 
Mr. Sehoyn, and Mr. Abbot, for the defendants, the heirs-at-law. 
The estates in question are estates in Kent, subject to the custom of 
gavelkind. The defendants are customary heirs, and are in by descent 
U is contended, on the other side, that the second codicil amounts to a 
republication of the will ; we contend, that it is not sufficient to republish 
it. The first codicil ratifies and confirms the will; there are no such 
words in the second codicil. But they contend that, though there is no 
express republication, the circumstances show it to be intended to operate 
48 such, and they argue this from the annexation and attestation of the 
second codicil. The principle is, the intention to republish, Dyer, 143, 
margin. The earliest cases of republication are by parol declarations of 
the intent to republish ; the next by written declaration, which is now the 
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only mode by which a will can be republished ; 1 Roll. Abr. 618 ; Mom- 
tagut v. Jefferies, the mere appointment of new executors is not 
[*5] * sufficient as to lands, Copley v. Copley, 1 Wins. 147. The case 
from a manuscript note appears to be thus : Sir Godfrey Copley, 
after having made his will, purchased lands, and afterwards made a codi- 
cil, and appointed it to be part of his will. Sir Joseph Jekyll said these 
words were useless, for it was only what the law made it. With respect 
to annexation, it is true, that, in the early cases, that was supposed to be 
sufficient to show that it was intended as a republication ; yet, by subse- 
quent cases, the mere circumstance of annexation will not amount to a 
republication, Sympson v. Hornsby, Prec. Ch. 439, 2 Vern. 722, S- C; 
in Cholmondeley v. Cholmondeley , cited I Vesey, 489, the codicil did not 
pass the after-purchased lands. In Potter v. Potter, 1 Vesey, 437, Sir 
John Strange thought the republication depended on the subject-matter, 
not the annexation. In Gibson v. Lord Montfort, 1 Vesey, 485, Lord 
Hardwicke thought it did not turn on the annexation, because, in fact, 
that circumstance amounted to no more than the inference of law. Then 
it amounts to mere reference : but there is no case where mere reference 
is sufficient. The case of Acherly v. Vernon, in the House of Lords, 
was in strong and express words. The only other mode of evidence by 
which the intent to republish is to be proved, is by the attestation, and 
the only clear rule on that subject is, that a codicil of personalty (not at- 
tested according to the statute to pass lands) will amount to a republica- 
tion of a will of personalty. Lord Thurlow, in the case of Coppin v. Fer- 
ny hough, said, that was sufficient for him to decide upon. As to the other 
proposition, that a codicil executed according to the statute shall amount 
to a new publication of a will of land, there is no case to be found to that 
purpose. Gibson v. Lord Montfort was decided on different grounds. 
Lord Hardwicke, speaking of the doctrine, there says, " that will make 
every codicil executed according to the statute of frauds, do, though it 
relates only to personal estate ; for a codicil is undoubtedly as a further 
part of the last will, whether it is said so or not." And it appears by the 
report of the same case, in Amb. 93 (by the name of Gibson v. Rogers), 
that there was no determination on that point.' The reason of the rule 
(supposing it to exist) is this, that the Court sees the act of attestation 
according to the statute, of a codicil of personalty, which shows that there 
was an intention to act upon land, which can only be by operating as 
[*6] a republication. But here it is # a different case from that of a codi- 
cil merely acting upon a personal estate ; because, in that case, there 
is no other method of accounting for the attestation by three witnesses, 
but the intention to republish. Here, the testator acts, by the codicil, on 
an estate which he took to be real, though it turns out to be personal : 
we must argue upon the testator's apprehension of the matter, and that 
was, that, intending to act upon an estate which he imagined to be real, he 
attests the codicil in the only way that could pass it. Then, they ask, 
that, having two estates, the Court should refer the codicil to an act which 
the testator does not say should be attested by it. If he meant to pass 
these lands, it is extraordinary he did not mention them. Then, if it is 
doubtful what the intention of the testator was, the Court will not make a 
declaration to republish the will, and thereby disinherit the heir, whomever 
can be disinherited without implication plain. 

With respect to the other point in this case ; notwithstanding the au- 
thorities cited on the other side, the heir has a right to have the estate 
exonerated. It is different from those cases, because the testator here 
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purchased the lands with the mortgage upon them, and entered into a 
covenant to pay the mortgage, and gave his own bond for the money, by 
which he made his executors liable to the payment of it. It is like the 
case of Parsons v. Freeman, Amb. 115. 

Mr. Mitford, and Mr. Alexander (for defendants in the same inter- 
est with the plaintiffs), argued in support of the codicil operating as a 
republication. It is necessary to make a distinction between the cases on 
the subject, as they are before or after the statute of frauds ; that statute 
having made it necessary for a republication to be attested by three wit- 
nesses : still, there is a great analogy between those cases, all of them 
turning on this principle, that if there is a clear intention of the testator 
to republish the will, the codicil shall amount to such republication. It 
is argued, that it must have sufficient expressions for the purpose. If the 
codicil contained the words, " ratify and confirm," there could be no 
doubt, in a case where the codicil was duly attested to pass land. If the 
will had been revoked by act duly attested, such a codicil would 
revoke the revocation, and set up the will again. Another effect *of [*7] 
such a codicil would be to enlarge the words, and to make them pass 
after-acquired property ; enlarging the operation, though not the sense of 
the words of the will, and bringing the date of the will down to that of 
the codicil. Jackson v. Hurlock is a case in point to decide that, and 
the cases cited prove the position. Lord Hardwicke, in Gibson v. Lord 
Mont fort, considered their effect as being that the codicil duly attested 
would pass after-purchased lands. The Attorney-General v. Downing is 
very shortly stated; the words of the codicil do not appear. But in 
speaking of Hutton v. Simpson, 2 Vern. 722, where it is said, that annex- 
ing a codicil to a will, if it relates only to personal estate, will not operate 
as a republication, Lord Camden says, 4, I am of opinion, that either the 
report is mistaken, or that it is not law. 1 ' In the case of Carhton v. 
Griffin, 1 Burr. 549, where the will was upon loose sheets, (2) the publi- 
cation of the last sheet was held a sufficient publication. Nothing 
can be so strong as the internal evidence in the present case. Here 
the only difference from Carleton v. Griffin, is, that the papers 
are not distinct. It is clear, in the present case, the testator had 
his real estate in contemplation when he did the act Lord Camden and 
Lord North ington, were both of opinion that words directing the codicil 
to be taken as part of the will amounted to a republication. 

With respect to the other point, this is expressly within the cases cited 
before. The party giving his own bond for the charge is not sufficient 
to entitle the heir to have the estate exonerated. Perkins v. Bayntun 
(in Mr. Cox's note on 2 P. Wms. 664,) is a stronger case than the present. 

The cause stood over to the next day of causes, when, 

Lord Commissioner Eyre pronounced the judgment of the Court to 
this effect : — 

This cause stood over, in order that the Court might look into the cases 
of Aeherly v. Vernon, and the Attorney-General v. Downing. 

The question might be considered as of great difficulty, if it was 
not so determined that the Court is not at liberty to review *it ; [*8] 
because the two cases seem to be directly opposite. But it appears 

(2) It was not oo loose sheets, but the whole was upon one tod the same sheet. See the 
report. The testator, there, .first wrote a will which was unattested ; he afterwards wrote a 
codicil upon the same sheet, which he subscribed in the presence of three witnesses, and, 
taking; up the sheet of paper, declared it to be his will, in the presence of three witnesses, 
and then requested them to attest it, which they did. This was held to be a good publica- 
tion of the whole contents of the sheet. 
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that Acherly v. Vernon is determined ; and it is a case of such authority 
that everything must gi?e way to it, and must be considered as determined 
by it. It is a case of great weight, because it was first determined by 
Lord Macclesfield, and affirmed by the House of Lords, after questions 
put to the judges. It was there held that the codicil, " ratifying and con- 
firming the will," amounted to a republication, and became incorporated 
with it. It is matter of deduction from thence, that the publication of 
such a codicil in the presence of three witnesses, is a republication of 
the will. 

There are four cases stated, in the report of that case, as having been 
cited ; two of which seem of importance. In the first {Lytton v. Lady 
Falkland) the words were, " I make this codicil, which I will shall be 
added to, and be part of, the will I have formerly made." Here was a. 
manifest reference to the will, and a declaration that the codicil was 
meant to confirm it, and all that annexation relied upon in the Attorney- 
General v. Downing. Lord Cowper, assisted by Sir John Trevor, Master 
of the Rolls, Lord Chief Justice Trevor, and Mr. Justice Tracy, decreed 
it was no republication, " because, since the statute 29 Car. 2, there can 
be no devise of lands by an implied republication ; for the paper in which 
a devise of lands is contained, ought to be reexecuted in the presence of 
three witnesses." This was on the 16th June, 1708. 

In the other case Penphrase v. Lord Lansdovm, 1 1 Ann, upon the Earl 
of Bath's will; the will was made 11th Oct. 1684, and only executed : 
but on the 15th August, 1701, the testator made a codicil, and, send- 
ing for seven persons, published it in these words : " This is my will, and 
I publish this codicil as part thereof." Here was a strong republication 
of the will ; but it was held by Parker C. J. and the Court of King's 
Bench to be no republication, for, since the statute 29 Car. 2, there shall 
be no republication by implication, but the will must be reexecuted, 
otherwise a devise of lands shall not be good. But, at the importunity of 

the defendant, a special verdict was found. 
[*9] *Here is a rule of construction upon the statute of frauds, clearly 
expressed and positively laid down, by the first men of their day, 
and that early after the passing of the statute, that there cannot be an 
implied republication ; nothing short of a reexecution of the will shall be 
sufficient. In Acherly v. Vernon it is clear, that Lord Macclesfield did 
not adhere to his own rule in Penphrase v. Lord Lansdown, because the 
will was there (in Acherly v. Vernon) held to be republished without re- 
execution, and consequently must have been republished, notwithstanding 
the statute of frauds, by implication. 

If the rule first laid down by Cowper and Lord Macclesfield is not 
sound, and the will may be republished by implication, I do not wonder 
that Lord Hardwicke, in Amb. 93 (Gibson v. Rogers), should express 
doubts on the special grounds, upon which it was argued before him, that 
a codicil executed before three witnesses might amount to a republication, 
and inclined to agree that every codicil duly attested may be a republica- 
tion of the will. 

If we disentangle ourselves from the rule, the declaration of the testator 
at the publication, as to a former will, must be admitted, because the 
codicil becomes part of that former will ; and the will being attested by 
three witnesses, the declaration is attested by three witnesses, and does 
not break in upon the principle of the statute. 

Before the statute, any declaration of the testator would have been 
sufficient to republish the will : since the statute, a reexecution seems not 
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necessary, but the declaration must be in writing, and attested by three 
witnesses. With respect to the words used in the declaration, Lord 
Hardwicke might well say, in Gibson v. Rogers, that he could see no 
great difference between the words used there, " I desire that this codicil 
may be adjudged to be part and parcel of my will," and the words, " I 
confirm or republish my will/ 9 which it had been admitted in the argu- 
ment would have been sufficient. 

In the Attorney-General v. Downing, Lord Camden supposed 
that a particular intent to republish ought to appear, and # that [*10] 
annexation, or a particular declaration in the codicil, of the intent, 
would be sufficient 

If so, not only Lord Hardwicke's opinion, but Acherly v. Vernon, can- 
not stand; for, as there was no express republication, but the testator 
referred to, and made alterations in the will, and gave demonstration that 
he considered it as his will, — and that was considered as a republication : 
but he had it not in his intention to do any formal act to republish his 
will. 

I am inclined to stand upon the general proposition of Lord Hardwicke, 
and to think that the will before us was republished. 

The present case has circumstances that seem to bring it within that 
of the Attorney-General v. Downing, The testator meant his will to 
operate upon all his lands, and thought that the will was brought down, 
by the codicil, to the time of his death. He has annexed the codicil to 
the will, not by wafers, or folding them together, but by an internal an- 
nexation. So that, in fact, the whole was published together, at the time 
of publication of the codicil. But 1 am afraid of relying upon these cir- 
cumstances, for fear of intrenching upon the statute of frauds, by raising 
a republication out of evidence in its nature parol : I think it better, 
therefore, to rely on the general ground. 

The next question is, what will be the effect of this opinion upon the 
cause ; upon which I have a doubt. The prayer of the bill seems to seek 
a declaration from us, that the codicil is a republication of the will, and 
acts on the after-purchased estate. The question of republication might 
have been tried at law in an ejectment. 

Mr. Hall, for the plaintiffs (in the absence of Mr. Solicitor-General), 
stated, that the bill charged the estates in question to be affected by a 
mortgage-term then outstanding, that the heir was in the possession, and 
prayed that the defendants might deliver up such possession to the plain- 
tiffs. That notwithstanding the case of Bristow v. Pegge, 1 Term Rep. 
758, and other similar determinations in the time of Lord Mansfield, in 
which it had been held, that, as between the heir and devisee a 
mortgage-term * could not be set up to nonsuit the plaintiff in [*11] 
ejectment, but the plaintiff should recover subject to the charge: 
yet, in the subsequent case of Doe, on the demise of Hodsden v. Staple, 
2 Term Rep. 684, a contrary doctrine had prevailed, it having been there 
determined, that a plaintiff must recover on a legal, not an equitable title, 
for that a mortgage may be set up as a bar to the plaintiff, even though he 
claim only subject to the charge ; therefore a court of equity alone could, 
in the circumstances of this case, administer relief. 

Lord Commissioner Eyre assented to this : and declared, that, in those 
circumstances, the ground for equitable interference was plain, and pro- 
ceeded to pronounce the decree ; by which he 

Declared the will well proved, and the trusts to be carried into execu- 
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tion ; that the codicil is a republication of the will, and the after-purchased 
estate passed thereby, (a) 

After the decree pronounced, Mr. Mitford, mentioned a case of Billing 
▼. Turner, before Lord Kenyon at the Rolls, where there was a similar 
decree. 

Lord Commissioner Wilson, also added the case of [Doe v. Davy, 
Cowp. 158, as of the same sort, though relating to copyholds ; (3) and] 
Heylyn v. Heylyn, B. R. 15 Geo. 3, Cowp. 130, where the codicil was 
held a republication, and observed, that the testator, saying " I desire the 
codicil shall be part of my will,' 9 is equivalent to saying they shall be one 
instrument. 

(3) This is from Lord Colchester's MS. notes, and Mr. Vesey, junior's Rep. p. 499. 

(a) A codicil, duly executed, will operate as a republication of the will to which it refers, 
whether the codicil be or be not annexed to the will, or be or be not expressly confirmatory 
of it ; for every codicil is. in construction of law. part of a man's will, whether it be so 
described in such codicil or not. 1 Williams, Ex. Pt. 1, B. 2, ch. 4.S 1, p. 104, 105. and 
cases cited in the notes to this point ; Utterton v. Robins, 1 Adol. Cl Ellis, 423 ; Miles v. 
Boyden, 3 Pick. 216 : Brownell v. De Wolf, 3 Mason, 486 ; Haven v. Foster, 14 Pick. 643. 
See Richardson v. Richardson, C. W. Dud. 184. 

A codicil republishing a will, makes the will speak as from the date of the codicil, for the 
purpose of passing after-purchased lands : but not for the purpose of reviving a legacy re- 
voked, adeemed, or satisfied. Powys v. Mansfield, 3 My. & Craig, 359. 

Where a will was dated before the change of currency, by 6 6. 4, c. 79, a codicil, which 
was dated afterwards, was held such a republication of the will, that the legacies were 
deemed bequeathed in British currency, though the codicil merely appointed new executors. 
Hamilton v. Carroll, 1 Irish Eq. 176. 

A codicil, properly attested, may be a republication of a will, so as to give effect to a de- 
vise, otherwise void on account of the devisee being a witness to the original will. Mooers 
v. White, 6 John. Ch. 376. See Uiterton v. Robins. 1 Ad. & El. 423. 

A codicil referring inaccurately to a will may republish it. See Jansen v. Jansen, cited by 
Sir John Nicholl, in Rogers v. Pettis, 1 Addams, 38 ; St. Helens v. Lady Exeter, 3 Phillim. 
461, in note to Fawcett *. Jones. A codicil will refer to the last in dale of several wills, if 
no express date is mentioned. Crosbie v. Mac Doual, 4 Yes. 616. 

If, however, it appears, on the face of the codicil, that it was not the intention of the testa- 
tor to republish, the ordinary presumption derived from the existence of the codicil will be 
counteracted. Strathmore v. Bowes, 7 Term R. 482 ; S. C. nom. Bowes v. Bowes, 2 Bos. 
& Pull. 600. See also Hughes v. Turner, 3 Mylne & Keen, 666 ; Smith v. Dearman, 
3 Young. & Jer. 278 ; Parker ». Biscoe, 8 Taunt. 699 ; Kendall v. Kendall, 6 Munf. 272. 

Where a codicil, in its dispositive part, is applicable solely and expressly to the prop er ty 
previously devised by the will, it has not the effect of republishing that will, so as to carry 
after-purchased property, notwithstanding a more general intent indicated in its recital. 
Monypenny v. Bristow, 2 Russ. & My. 117. See Haven v. Foster. 14 Pick. 641. 

For other cases, where a codicil has been held not to be a republication of a will, so as to 
pass estates acquired between the date of the will and the date of the codicil, see Hughes 
v. Turner, 3 Mylne & Keen, 666 ; Smith v. Dearman, 8 Yonng. & Jer. 278 ; Bowes v. Bowes, 
2 Bos. & Pull. 600. 

To give a codicil the effect so to republish a will as to pass estates acquired between the 
date of the will and the date of the codicil, the words of the will must be of such a character 
asj if used at the date of republication, would include the estate in controversy. The prop- 
osition may be stated broadly, that, to constitute a good devise, the intent to devise and the 
power of devising must concur. In general, the reason why a devise does not take effect, to 
pass after-purchased estate, is not, that there is not a manifest intent to pass all the estate, 
but because the devisor, not being seised at the time, the legal power of devising is wanting;. 

If the language of the original will be such as, if used at the date of the republication, it 
would not include the after-purchased estate in its terms or description ; or, if the act of re- 
publication be accompanied with other provisions, indicating that it was the intention of the 
testator to limit the operation of the will, as republished, to the same estate which was 

E'ven, and which would legally pass by the original will, then, notwithstanding such repub- 
sation, the devise will not include the after-purchased estate, because, although the power 
then exists to devise, yet the intent is wanting, and, as both do not concur, the atter-purcnased 
estate does not pass. Haven v. Foster, 14 Pick. 641. 

The republication of a will, to be effectual to pass lands acquired subsequent to the will, 
must be attended with all the legal formalities. Jackson v. Potter, 9 John. 312 ; Jackson v. 
Holloway. 7 John. 394. See Burke t>. Younse, 2 Serg. & R. 387. 

See farther, on the subject of implied republication of a will by the execution of a codicil, 
Dunlap v. Dunlap, 4 Desans. 305, 321 ; Ram on Wills, ch. 17, p. 263-266 ; 1 Williams, Ex. 
Pt. 1, B. 2, ch. 4, f 1, p. 104, etseq. ; Powel v. Cleaver, 2 Bro. C. C. 613 ; Hill v. Chap- 
man, 1 Yes. jun. 406 ; Hovenden's note (4), in 1 Supp. 162 ; Goodtitle v. Meredith, 2 M. &S. 
6 ; Guest v. Willasey, 2 Bingh. 429 ; S. C. 3 Bingh. 614 : In the goods of Crosley, 2 Hagg. 
80 ; Rogers v. Pettis, 1 Addams, 41 ; Williams v. Goodtitle, 10 Barn. & C. 895 ; 1 Roberts 
on Wills, 409, note. 
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Selbt v. Selby. 

Lords Commissioners, Eyre, Ashhurst, and Wilson. 

(Reg. Lib. 1791. B. fol. 424.) 

Where a bill seeks discovery of matter that the defendant is not obliged to answer, he 
take the benefit of it by demurrer. (1) 

This was a bill filed against the defendant, who claimed as heir-at-law 
of the late Thomas James Selby, Esq. It interrogated very particularly, 
as to the ancestor or ancestors, under whom the defendant claimed, and, 
among other things, in what parish each and every of the persons by or 
through whom the defendant claimed to be heir-at-law of the testator, was 
or were born, and in what parish each' and every of such persons was or 
were baptized, married, and buried, respectively. 

•In the answer, the defendant said, he could not answer as to [*12] 
the places of birth, &c. of some of his ancestors, or set forth to his 
knowledge or belief where, or in what place, &c. not using the word 
parish. 

The Master, by his report, had certified that he conceived the answer 
to be sufficient to a common intent. 

To this report, the plaintiff took several exceptions, the first of 
which was, that the Master ought to have certified the answer insuffi- 
cient, it not having set forth in what parish the persons named were bap- 
tized, && 

Upon arguing these exceptions, it was contended by Mr. Selwyn, and 
Mr. Ainge, for the defendant, that the answer was sufficient, and that the 
particularity of these interrogatories would have been ground for a de- 
murrer, and the case of Neuman v. Godfrey (ante, vol. ii. p. 332) was 
mentioned, where the party having answered so much of the bill as 
related to his own interest, he was held not compellable to answer the 
particular circumstances stated. 

On the other side, it was contended, by Mr. Solicitor-General, and Mr. 
Richards, that it had been determined in the cases of Cookson v. Ellison 
(ante, vol. ii. p. 252) ; Cartwright v. Hatehy (vol. iii. p. 238) ; and lately, 
in a case of Shepherd v. Roberts (ibid. 239) ; that, even when the party 
might demur, if he submit to answer, he must answer fully. 

Lord Commissioner Eyre said, it had been constantly the practice in 
the Court of Exchequer, upon arguing exceptions, to admit the question 
to be argued how far the party was bound to answer the interrogatories 
put to him ; but he should be glad to take advantage of the rule, that 
Lord Thurlow had laid down, in particular cases, and to apply it to all, (2) 
that, wherever the party is not obliged to answer the interrogatories put, 
he must take advantage of it by demurrer. (3) (a) 

(1) See Cookson r. Ellison, antea, 2 vol. 262 ; Cartwright v. Hateley, Shepherd v. Rob- 
ens, and Hall v. Noyeg, antea, 3 vol. 238, 239 t 483, with the notes. It is to be observed 
there are necessary exceptions to this rule in cases of penalty, forfeiture, &c. See Mr. 
Beames's Elem. PI. 245, 270, with the notes, and 2 Ball & Beatt. 164. 

(2) See, however, note (1), antea, as to the excepted cases of penalty, forfeiture, &c. 
{ See Wigram, Discov. Prop. 2, PL 130, et seq. }► 

(3) The exceptions were allowed : a demurrer on the part of the defendant having been 
long previously overruled by Lord Thurlow. From the notes of Lord Colchester, Sir J. 
Simeon, and Mr. Cox. Et vide Coop. Ca. Ch. 213, 214. 

a) Id the late case of Adams v. Fisher, 3 Mylne & Craig, 526, the Lord Chancellor de- 
ed, that a defendant might, to some extent, by answer, resist discovery, to which the 
VOL. IT. 2 
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plaintiff would clearly be entitled, if the case made by his bill were founded. See the exam- 
ination of the case of Adams v. Fisher, in Wigram, Discov. Prop. 2, PI. 153, et seq. (Am. 
ed.) 01, et seq. See also ib. PI. 162, 176, p. 100, 113 ; Story, Eq. PI. ch. 11, f 572, asd 
notes ; Ib. ch. 18, S 659, and notes ; 2 Madd. Ch. Pr. (4th Am. ed.) 339 - 341. 



f*13J *Earl of Uxbridge and Others v. Lady Bailey [Bayly]. 

Lords Commissioners, Eyre, Ashhurst, and Wilson, June 25th, 26th. [Vide S. 

C. 1 Ves.jun.499.](l) 

(Reg. Lib. 1791. A. fol. 565. b.) 

There being a power in the marriage settlement to husband and wife to raise a sum of 
money, and dispose of it by joint appointment, and a power to the husband to dispose of a 
second sum by nis sole appointment ; upon an appointment of the first sum, the husband 
covenants not to exercise nis sole power during the wife's life, and whilst the former sum is 
unpaid, without her consent ; she being dead, he disposes of the latter sum (the first being 
undischarged) ; the appointment is good, the intent of the covenant being only for the 
wife's benefit in case of survivorship. 

Bill by the younger children of Sir Nicholas Bailey, praying that a 
deed of appointment, executed by Sir Nicholas Bailey, and bearing date 
March, 1767, might be set aside, and the plaintiffs declared entitled to the 
fund set apart to answer the disputed claim. 

Sir Nicholas Bailey and the late Lady Bailey (who was entitled to one 
third undivided part of a large real estate), in 1753, settled the same to 
the use of Sir Nicholas and Lady Bailey, for their, joint lives, and 
to the use of the survivor [inter alia] with the following powers : to raise 
portions for younger children ; then to raise 3000/. by joint appointment ; 
next to raise 2000/. by Sir Nicholas's sole appointment ; then to the surviv- 
or to raise so much of the above two sums of 3000/. and 2000/. as should 
not have been raised by Sir Nicholas and Lady Bailey, under and by virtue 
of the aforesaid powers ; afterwards to appoint the estate, and in default 
of appointment, to the younger children of the marriage, as tenants in 
common; and lastly, power to convey to new trustees, and to change the 
uses. Sir Nicholas Bailey, soon after executing the above settlement, had 
occasion for a sum of money, and requested Lady Bailey to join in the 
execution of their joint power of raising 3000/. to which Lady Bailey 
consented, (2) provided Sir Nicholas would covenant not to execute his 

(1) The Editor begs to refer the profession to Mr. Vesey, junior's, report of this case, 
which is much more Full and accurate. 

(2) It appears stated by the bill, and admitted by the answer, " that Sir N. B., in order to 
inauce Dame Caroline his wife to join in raising tne 3000/. { agreed not to execute the power 
of raising the 2000/. for his own use, and that, he having raised the 3000/. under the agree- 
ment with his Lady, executed a deed-poll, dated 31st July, 1753, which was indorsed on the 
indenture of 17th April, in that year, whereby, after reciting that it had been agreed between 
him and Dame Caroline his wife, that he should in pursuance of the power reserved to him 
alone, charge the premises with 2000/. ; and that he and his wife should, in part execution ot 
the power reserved to them, charge the premises with 1000/., part of the said 3000/., which 
Sir N. and Dame C. Ids wife bad a joint power of charging, die. ; but that, for the more 
speedy raising the 3000/., Dame Caroline had afterwards agreed to join withliim in the exe- 
cution of the power reserved to them jointly ; and after reciting the indenture of mortgage 
[whereby the 3000/. thus agreed had been borrowed], the said Sir N. B. thereby covenanted 
that he would not at any time during the life of Dame Caroline, and so long as the said 3000/. 
remained due to the mortgagee, charge the premises with any sum whatever, by virtue of the 
power reserved to him alone under the said indenture, or by virtue of any other power what- 
ever, without the consent of Dame Caroline in writing." The bill then stated that Lady B. 
died, in 1766, whilst the 3000/. remained due to the mortgagee, without having executed any 
such consent, &c. The answer admitted the above facts. 
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separate power [of raising the above-mentioned sum of 2000/.] during her 
lifetime, and whilst the said sum of 3000/. remained due, without her 
consent 

Lady Bailey died in 1766 [whilst the 3000/. remained due] ; in 1767, 
Sir Nicholas Bailey having intermarried with defendant, by deed-poll ap- 
pointed the said sum of 2000/. which he was empowered to raise under 
the aforesaid power, or under any other power, to be paid to his executors, 
for payment of debts and legacies, or for such purposes as he should de- 
clare and appoint. (3) At this time [also] the 3000/. was due. 

In 1779, Sir Nicholas Bailey, by deed, preparatory to a conveyance for 
the purpose of partition, recited, that he had not charged the estate in any 
manner, except with the aforesaid sum of 3000/., and conveyed to trustees, 
who were also trustees to the marriage settlement. 

•Partition was afterwards made. (4) [*14] 

Sir Nicholas Bailey died, having by will appointed defendant, 
Lady Bailey, his sole executrix and residuary legatee" The younger chil- 
dren, upon the death of Sir Nicholas Bailey, became entitled to the estate, 
and having agreed to sell the same to Sir George Heathcote, it was dis- 
covered, before the purchase was completed, that Sir Nicholas Bailey had 
executed his separate power of raising 2000/., which appointment the 
plaintiffs impeached. 

Mr. Solicitor-General, Mr. Lloyd, and Mr. Hollisl. First, the appoint- 
ment is bad, as being against the covenant of 1753. Secondly, as being 
revoked by the deed of 1779. 

In support of the first objection it was insisted, that the spirit and terms 
of the agreement required the 3000/. to be paid off, and that nothing but 
Lady Bailey's consent could dispense with such previous condition. 

That the word " and " ought to have been " or, " and that equity in 
many cases will give to the word " and " the same construction as the 
word "or." 

Upon the second point it was contended, the deed of 1779 furnished very 
strong evidence that Sir Nicholas Bailey did not intend the deed of 1767 
to be enforced ; and it was further contended, that the deed itself operated 
as a revocation, it being under a power to appoint new uses, &c. 

Mr. Attorney-General, Mr. Mitford, and Mr. Fonblanque, on the part of 
the defendant Lady Bailey, insisted that the terms of the covenant were 
clear and explicit with reference to a natural and reasonable intention, 
which was merely to secure to Lady Bailey as large a benefit under the 
power as possible, in the event of her surviving Sir Nicholas Bailey. And 
that, to support the construction contended for, it would be necessary to 
strike out the words " during her life," and to substitute " or " for " and ; " 
besides it was admitted, even by their construction, that Sir Nicholas 
Bailey might have raised the whole 5000/. if he paid off the 3000/., to re- 
quire which would be imposing a difficulty without any possible 
benefit to any of the parties. That as to *the circumstance of the [*15] 
deed being in the possession of Sir Nicholas at the time of his 
death, it was where it ought to be, and that no inference of intent could be 
drawn from the deed of 1779, the sole purpose of that deed being to make 
partition of the estate, and that in point of law such deed did not 
operate a revocation of the deed, though merely voluntary. 

(3) The bill alleged that Sir N. 8. kept this deed concealed till his death. — R. L. 

(4) And the bill alleged that no kind of notice was afterwards taken of the deed-poll of 
1767. — R. L. 



12 Uxbridge t>. Bailey, [1792. 

The Lords Commissioners (5) were of opinion, that the intent was 
sufficiently explicit to preclude ail doubt, and that the deed of partition 
certainly would not have been a revocation, if the deed of 1767 had been 
in favor of a purchaser ; and that, as no case or authority was referred to 
in support of the distinctions contended for, they held that the deed of 
1767 should not be affected by the deed of 1779. 

Bill dismissed. (6) 

(6) See the judgment at length, 1 Ves. ran. 507. et seq. 

(6) So much of the bill as prayed that the deed-poll of 1767 might be declared void or 
frandulent, and to be delivered up to be cancelled, and as prayed that the defendant might 
release her right and interest under the said deed ; but without costs. The Court declared 
the 20002. to be a good and subsisting charge, &c. — R. L., and 1 Ves. jun. 511. 



Campbell and Others v. Campbell and Others. 

Rolls, 4th July, 1703. 

(Reg. Lib. 1791. A. fol. 734.) 

A legacy given to two or more persons, without words of severance, makes a joint-tenancy ; 
therefore his Honor determined that where, in a will as to a residue, two thirds were given 
to and amongst the children of A. and B., they took as tenants in common; but the re- 
maining third being given to the children of C, they took as joint-tenants. (1) 

Susannah Hodsuon made her will, dated 2d July, 1780, and thereby, 
after giving several legacies, and among the rest, " to the four children of 
her sister Lewington, 50/. apiece, on their severally attaining the age of 
twenty-one years, but if any of them shall die under that age, without 
leaving lawful issue, the said legacy or legacies given to such of them as 
shall die under the age of twenty-one years, shall go to the survivors equally, 
and if only one of them survives to the age of twenty-one years, then such 
survivor to take the whole 200/., but declaring always, that it is my will, 
that such of them dying under the age of twenty-one years, if any, as shall 
leave lawful issue, such issue (and if more than one, equally) shall take 
the parent's legacy/' she, as to the rest and residue of the money to arise 
from the sale of her estate, both real and personal, directed that the same 
should be divided into three equal parts, and gave " one just and equal 
third part thereof unto and amongst the child and children of her sister 
Rose Campbell, that should be living at the time of her decease. She 
gave another just and equal third part thereof, unto the child or children 

of her niece Elizabeth Lewington, which should be living at the 
[*16] time of her *decease, and she gave the other just and equal third 

part thereof unto and amongst the children of her niece Catharine 
Buticaz, which should be living at the time of her decease, and directed her 
estate real and personal to be turned into money, to fulfil the purposes of 
her will, and appointed the plain tiffs and defendants, Glasse and Buticaz, 
executors." The bill prayed usual accounts, and that the residue might 
be divided into thirds, and one third to be paid to or secured for the defend- 
ant John Hodsdon Campbell, an infant: one third for the defendants 
Thomas, Henry, Robert, and Susannah Lewington ; and the remaining 
third part might be secured for defendants, Philip and Susannah Buticaz. 

(1) Vide Perkins v. Bayntun, antea, 1 vol. 118, with the Editor's note. 2 Roper on Leg- 
acies, 269, et »eq. 
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At the time of the testatrix's decease, John Hodsdon Campbell was the 
only child of Rose Campbell ; Philip Buticaz, and Susannah Buticaz, 
were the only children of Catharine Buticaz ; and the defendants Thomas, 
Hopry, Robert, and Susannah Lewington, were the only children of 
Elizabeth Lewington. 

The cause was heard May 2d, 1785, when his Honor declared the will 
well proved, and that the same ought to be established, and the trusts 
carried into execution, and directed proper accounts. 

The Master made his report, and found the state of the families as 
stated. 

Henry Lewington was since dead. 

And the questions were, Whether the children of the then families, and 
particularly the four surviving ones of the Lewington family, took their 
shares of the residue as joint-tenants, or tenants in common? 

The question had been argued, and came on this day for judgment. v 

Just as his Honor was preparing to pronounce judgment, Mr. Lloyd 
proposed, that the question as to the Lewington family should go to law. 
Afterwards, upon his Honor's saying he should nevertheless make a de- 
cree as to Mr. Hollist's clients, the Buticazs, Mr. Lloyd withdrew 
his proposal, and his *Honor proceeded to state the will, and that in [*17] 
the clause as to the residue, in those relating to the children of 
Rose Campbell, and Catharine Buticaz, the gift was to and amongst the 
children, but that in the gift to the children of Elizabeth Lewington, the 
words and amongst were omitted, and went on to this effect : — 

The question is : What interest the children take? And first, whether 
the children of Rose Campbell would have taken as joint-tenants, or as 
tenants in common. However the Court might formerly lean to the con- 
struction of wills so as to create joint-tenancy, it has now for many years 
found the inconvenience of that construction, and has laid hold of any 
words in a will that will favor the construction of tenancy in common, (a) 
For this purpose, it has laid hold of the words equally, share and share 
alike, to and between. Then what difference is there between those words 
and the word " amongst ? " It is said there is no case where the word 
amongst has had this construction ; but Mr. Hollist has produced the case 
of TrunddlY. Eames, before Lord Bathurst, 11th February, 1773, where 
the words were so construed ; there Joseph Lane gave as follows : " I 
give and bequeath the interest, dividends, and profits of my 500/. bank 
annuities, to my loving sister-in-law, Hester Lane, to be received by her, 
or her assigns, for and during her natural life, from time to time as the 
same shall become due and payable ; and from and immediately after her 
decease, I give and bequeath, will and order, that my said bank annuities 
shall go to and amongst my cousin Sarah Millet, widow, and her children ; " 
and it was there decreed, that the legatees were tenants in common : it is 
in the Register's book of 1772, fol. 608. b. The rule is, that if there are 
no words to sever the interest, legatees must take as joint-tenants ; but the 
word amongst must signify severance, or it would not mean anything: and 
the Court has given it that effect. A similar construction has been in 
Heath v. Heath, 2 Atk. 121, and in Rigden v. Valier, 3 Atk. 731, upon 
similar words, (b) But it was insisted upon, that this was a case which 

(o) Jolliffe v. East, 3 Bro. C. C. 27, and note (a) ; Stratton ». Best, 2 Bro. C. C. 240, 
note (a). , 

(b) Neither of these two cases are anything to the purpose, for in both there were other 
words. In the first there were the words share and share alike, in the other there were the 
words equally to be divided. (Serjt. Hill.) — Eden. 
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did not admit of a joint-tenancy, being the case of a legacy. I did not 
think there was a doubt that the legatees might take as joint-tenants. But 
Perkins v. Bayntun (ante, vol. i. p. 118) was cited, where Lord Thurlow 
seems to have thought otherwise. In Draper's case, 2 Ch. Ca. 64, Lord 

Chancellor did not like the doctrine that executors should take as 
[• 18] joint-tenants, and said that it must be so, "since the "judges will 

have it so ; " but that case has been since settled to be so. (2) In 
Webster v. Webster, 2 Peere Wms. 347, they were merely residuary 
legatees, and yet were held to be joint-tenants. Both in that case, and in 
Cray v. Willis, 2 Wms. 529, it was held that, unless there are words to 
sever it, it must be a joint-tenancy. In Cray v. Willis, there is much 
reasoning upon the assent of the executor ; but I cannot conceive that the 
executor giving or not giving his assent can vary the rights of parties ; 
whether there was or was not an assent, the matter would remain the same. 
The same general doctrine is recognized by Lord Talbot, in the case of Ste- 
phens v. Hide, Forrester, 27. In Perkins v. Bayntun, there are two points 
determined ; the one is, that between them will sever the interests ; but it 
was doubted whether joint-tenancy applies to a legacy ; Lord Chancellor 
there refers to the case of Warner v. Hone, 1 Eq. Abr. 292 : but, upon 
looking into the book, that case contained the words equally amongst them, 
and the same words appear in the other report of the same case, Prec. Ch. 
491. (3) He also cites Sanders v. Ballard, 3 Ch. Rep. 214, which was 
certainly so ; but that case has been considered as overruled by Sir Joseph 
Jekyll. In fact, this was not the point before Lord Thurlow in Perkins 
v. Bayntun, and he cited the cases only as stating the question. I take 
the law, therefore to be, that where a legacy is given to two or more per- 
sons, whether they are made executors or not, that they are joint-tenants. 
Then the next question is, whether there is anything here to show he 
meant to introduce words of severance. She has interposed words of sev- 
erance in the two former cases, and has omitted to do it here. With re- 
spect to the Lewingtons, it is said, she could not mean differently as to 
these children from what she did as to the others, but I cannot follow that 
reasoning ; here are no words of severance. It is said that is the blander 
of the clerk : but it is more essential to the purposes of justice, that there 
should be fixed rules of construction, than that a judge should form con- 
jectures as to the intent of the testator. I am therefore of opinion that the 
words are not, in this'case, sufficient to sever the interests, but that it was 

a joint-tenancy, and has survived, (c) 
[ *19] # With respect to the direction as to maintenance, there must be 
a direction to the Master, to inquire by whom the children have been 
maintained, and what has been expended. 



8: 



Vide etiam, per Lord Eldon, C. 9 Ves. 597, 598. 

See this observed upon by the Editor in note to Perkins v. Bayntun, antea, 1 vol. 
118. 

(c) See Frewen v. Relfe, 2 Bro. C. C. 224. For words which are held to create a tenancy 
in common, see Drayton v. Drayton, 1 Desaus. 329 ; Bunch v. Hurst, 3 Desaus. 288 ; West- 
cote v. £ady, 5 John. Ch. 334 ; Stratum v. Best, 2 Bro. C. C. 233, 240, and note (a). 
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Master v. Fuller. 

Lincoln Vino-Hall, 7th July. Lords Commissioners, Eyre, Ashhurst, and Wil- 
son. [Vide S. C. 1 Ves. jun. 513.] 

(Reg. Lib. 1791. B. fol. 304. b.) 

A married woman having separate property, agrees with the landlord [without her husband's 
knowledge! to pay an additional rent, for her husband's house, in consequence of havioe; it 
better fitted up ; she dies, and the husband files a hill for the return of the money, ana to 
have the agreement delivered up, as fraudulent on him ; bill dismissed. 

A bill filed by the plaintiff Master, as executor of his late wife Martha 
Master, praying an account of moneys paid by her to the defendant, and 
to have an agreement entered into by her, to pay the defendant an addi- 
tional rent, delivered up. 

The bill stated, that the defendant let the plaintiff a house, at the rent 
of 20/. under a lease, bearing date 29th November, 1771 , and that the 
plaintiff had discovered that soon after, Martha (who was entitled to the 
rents and profits of a real estate, as her own separate property) had enter- 
ed into a private agreement to pay the defendant a further rent of 18/. in 
consideration of the house being differently fitted up, and had paid such 
additional rent till her death. This agreement with the wife, the bill 
charged to be a fraud on Martha Master, and obtained by improper means ; 
that the house was not extraordinarily fitted up, and was not worth more 
than 20/. a year. 

The defendant in his answer denied any imposition upon the plaintiff's 
wife, and stated that the agreement was drawn up by her own solicitor, 
and that the house was fitted up by her own direction, and according to 
her own fancy, and that the original and additional rents made but a mod- 
erate rent for the house. 

It was in evidence that the defendant had put up the house to sale, and 
had, upon that occasion, represented it as a house let for 20/. a year. 

Mr. Mansfield, for the plaintiff. 

•The merits of the case lie in a small compass, and go upon a [ *20 ] 
familiar principle. The object of the bill is to recover the money 
paid by the wife under this agreement, which was a fraud upon the plain- 
tiff, who thought he had a house at 20/. a year, and did not know that any 
more was to be paid for it, much less that there was a further rent to be 
paid out of his wife's fortune. It is no answer, that that payment was 
nothing to him, as she might give away her property. That argument is 
false, as the husband is hurt by it. The wife having separate property, it 
is true she may bind it : but all such agreements with respect to it are a 
fraud upon the husband, because he has a just expectation of a benefit 
from that property. Here it was a fraud, as the agreement related to a 
subject for which the husband was to pay ; and it drew the husband into 
an agreement, which he would not have entered into if he had known of 
this underhand agreement with the wife. Clearly this agreement is inju- 
rious to the husband : but, if it was not so, as relating to the separate 
property of the wife, being a fraud, Mrs. Master would have a right to be 
relieved against it, if she were alive; and the husband has the same right, 
as her representative. It stands on the same principle as an agreement or 
bond to return part of a portion on marriage. There, though there is no 
issue, and the husband sues who gave the security, he is relieved, because 
the bond is founded in fraud. Redman v. Redman, I Vern. 348 j Gale v. 
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Lindo, S. B. 475, where the persons who sought relief gave, or were privy 
to, the securities. Neville v. Wilkinson (ante, vol. i. p. 543) is another 
case where the party was prevented from having the benefit of an agree* 
meat, because fraudulent as to other persons. As where a debtor gives 
up his property to his creditors, and one creditor takes a security for a 
larger sum, the Court will relieve, because it is a fraud on the other cred- 
itors. There, though in fact no injury is done, it is set aside, because 
fraudulent as to third persons. So here the agreement was a fraud upon 
the husband ; and those who stand in the wife's place have a right to be 
relieved by having it repaid. And it is proved the house was not worth 
more than 20/. a year, and the agreement with the wife was kept a secret 
from the husband. 

But the Lords Commissioners, without hearing counsel for the defend- 
ant, dismissed the bill, (a) 



(a) In reference to the power of a married woman over her separate property, sec the i 
to Hulme v. Tenant, 1 Bro. C. C. 17, 20, 21 ; Sackett v. Wray, poet, 423 ; Pybus v. Smith, 
1 Ves. jun. 189, Ho vender's notes, 1 Supp. 67-75 ; S. C. 3 Bro. C. C. 340 ; 2 Story, Eq. 
Jur. ch. 37, S 1401, and notes and cases cited ; Clancy, Rights of Women (1 Am. ed.J 355 ; 
Master v. Fuller, 1 Ves. juo. 513, and Hovenden's note, 1 Supp. 198, 199. 



[*21] # Blake v. Bunbury. 

la Court during term. Lincoln 's-Inn-Hall, 10th July. Lords Commissioners, 
Eyre, Ashhurst, and Wilson. [S. C. 1 Ves. jun. 514.] 

(Reg. Lib. 1791. A. fol. 682. b.) 

A. by marriage settlement provides an annuity for the eldest son of the marriage ; he after- 
wards, by his will, gives to the eldest son a real estate for life, with remainders over, and 
confirms the settlement ; the eldest son must elect between this provision and the annu- 
ity. (1) 

The late Sir Patrick Blake, then an infant, by virtue of an act of Par- 
liament enabling him so to do, by indenture, bearing date 13th April, 
1762, and made previous to, and in contemplation of, his marriage with 
Annabella, the daughter of the Rev. Sir Wra. Bunbury, Bart., and for 
making provisions for an eldest son of that marriage, granted to the trus- 
tees in that indenture, a clear rent-charge of 2000/. to be issuing and pay- 
able half yearly out of all his plantations, lands, and hereditaments, slaves 
and appurtenances, in the island of St. Christopher in the West Indies, 
and to commence from the death of the said Sir Patrick Blake, in trust for 
the first son of the said intended marriage in tail-male, with remainder to 
the second, and other sons in tail-male ; and demised the said plantations 
to the trustees for a term of 2000 years, in trust for better securing the 
said rent-charge. There was a proviso, that this rent-charge should cease 
upon Sir Patrick Blake's settling, within a limited time, lands in England 
of the same value, to the same uses. 

By indenture, bearing date 19th June, 1778, between Sir Patrick Blake, 
and the trustees therein named, Sir Patrick Blake granted his manors of 
Langhorne and Bard well, in the county of Suffolk, to secure the sum of 
15,000/., in trust for his younger children. 

(1) Upon the subject of election, the most comprehensive and elaborate statement of all 
the authorities will be found in Mr. Swans ton's valuable notes to Dillon v. Parker, in the 
first Tolume of that gentleman's Reports, p. 381, et seq. and 394 to 409. 
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Sir Patrick Blake, by his will, dated 3d June, 1784, devised all his real 
estates in the island of St. Christopher in the West Indies, and also in 
Great Britain, to trustees, in trust, to convey the same to the said trustees 
for a term of 500 years, in trust, with the rents of the said estates, or by 
sale or mortgage thereof, to raise such sum of money, as, with the money 
produced by the testator's real estate, should be sufficient to pay the an- 
nuities therein given, and to raise certain sums of money payable at the 
times, and in the manner therein mentioned, and, subject to the said term, 
to the use of the plaintiff (by the name and description of his eldest 
sod, Patrick Blake) and his assigns *for life, sans waste ; remainder [ *22 ] 
to trustees to preserve contingent remainders ; remainder to his 
(plaintiff's) 6rst and other sons in tail-male ; remainder to testator's second 
son in like manner, with divers remainders over, with an ultimate remain- 
der to his (testator's) right heirs ; with powers to the tenants for life, when 
in possession, of jointuring, charging with portions for younger children, 
and leasing ; and the testator devised lands, for the purchase of which he 
had contracted, and his house in Portland Place, to similar uses; and the 
testator devised all his plantations, &c. in the island of Montserrat in the 
West Indies, to the same trustees for 500 years, to commence at his death, 
sans waste ; in trust, out of the rents and profits, or by sale, to raise 7000/. 
for his younger son, James Henry Blake, at twenty-one, or, in case he 
should die before that age, to sink into the estate, and subject thereto, he 
gave the said plantations, &c. in Montserrat, to his son (the plaintiff) 
Patrick Blake for life, with remainders over; and he did thereby ratify 
and confirm the settlement, whereby his said son James Henry Blake, and 
his said daughter Annabella Blake, his only surviving younger children by 
his late wife, would be entitled to the sum of 20,000/. in equal portions, so 
far as the same related to his said children, and gave his personal estate, 
after payment of debts, &c. and completing the said contract, unto his 
said son the plaintiff, in case he should attain twenty-one, his executors, 
&c, and appointed the trustees executors of the will. 

The plaintiff's bill prayed that the trustees might execute a conveyance 
or settlement of the estates of the testator, according to the directions of 
the will, and that possession of the said estates and of his estates in the 
island of Montserrat might be delivered to plaintiff, he submitting to keep 
down the annuities, and other sums charged thereon, and for an account 
of the persona] estate, and possession thereof. 

The defendants admitted the facts, but the trustees in their answers 
stated, that the personal estate of the testator was deficient, and the other, 
defendants who were remainder-men in the settlement, or had charges on 
the estate, submitted in what manner the testator's debts, and the several 
legacies and annuities, should be paid ; and whether possession of the 
estates ought to be delivered to the plaintiff as is claimed by his 
bill, *and prayed proper directions for payment of their charges [ *23 ] 
and annuities. 

This raised, at the hearing, a previous question, whether the present 
plaintiff, and those who claim under the settlement, are entitled to take 
the rent-charge under the settlement, and the estates subject to the rent- 
charge and other benefits under the will; or, this is a case in which the 
plaintiff, and those who claim the rent-charge under the settlement, are to 
be put to their election. 

Mr. Solicitor-General, and Mr. Graham, for the plaintiff, argued, that 
it did not appear from the will that the testator had any intention of satis- 
fying the annuity, and it must appear so, in order to have that effect 

VOL. IV. 3 
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That the principle of equity is, that, where a party taking under a will, 
has a title paramount the will, that he must elect under which he will take; 
but the intent of the testator, that he shall do so, must appear by express 
words or declaration plain : Noyes v. Mor daunt, 2 Vern. .581 ; Streatfitld 
v. Streatfield, For. 176, and Pulteney v. The Earl of Darlington (ante, 
vol. i. p. 223). The interests given here were perfectly different. There 
are no words to show he meant to satisfy the annuity. By the confirmation 
of the settlement, as to the younger children's fortunes, he did not mean to 
affect the annuity, which he does not mention. 

Mr. Mansfield, and Mr. Preston, for the defendants, admitted this was a 
question of intention, but contended that here the testator only intended 
to give one provision, and where he confirmed the settlement as to the 
younger children's portions, he had forgotten the provisions made for the 
eldest son. If forgotten, it falls within the case of Warren v. Warren 
(ante, vol. i. p. 305). They resembled it to the case of an annuity given 
to a dowress, being a satisfaction for dower, though not mentioned as such 
in the will, and cited the case of Arnold v. Kempstead, Arab. 466; Vil- 
lareal v. Lord Gahnay, Amb. 682, and Jones v. Collier, Amb. 730, which 
they insisted were not affected by Foster v. Cook (ante, vol. iii. p. 347), 
where Lord Thurlow said he did not see sufficient to make it a satisfac- 
tion. 
[• 24 ] *Mr. Solicitor-General, in reply, went largely into the question 
of intention ; with respect to the cases as to dower, he said, they 
were answered by Pearson v. Pearson (ante, vol. i. p. 292), which showed 
that, wherever the annuity was consistent with the dower, it was held not 
to be a satisfaction ; by that of Foster v. Cook, where Lord Thurlow fol- 
lowed the authority of Pitts v. Snowden (stated in the note, vol. i. p. 292), 
and rejected that of Villareal v. Gahoay. That both this case and Arnold 
v. Kempstead were decided on the ground of being inconsistent with the 
dower. In the present case there is no inconsistency in the plaintiff's 
taking both the annuity and the charged estate. 

The cause stood over for a few days, and 

Lord Commissioner Eyre, this day, after stating the case, pronounced 
the judgment of the Court, to the following effect : — 

The question is, Whether the present plaintiff is entitled to take the 
rent-charge and other benefits under the settlement, together with the es- 
tate subject to the rent-charge ; or, it is a case where the plaintiff is to be 
put to his election. (2) 

It is the settled doctrine of a court of equity, and agreed on all hands, 
that no man shall disappoint the will under which he takes ; therefore, if 
a man gives to B. lands to which he has no title, and which are the estate, 
and in possession of A. (to whom he gives, by the same will, other parts 
of his estate), A. must elect, and convey his estate to B., or he cannot take 
the benefits under the will. It is only a modification of this rule, where 
the testator, who has, in his lifetime, by settlement, subjected his property 
to particular incumbrances upon it, afterwards devises it free from incum- 
brances ; and wherever that is done, the persons who take under the settle- 
ment, or others who derive interests under the will, must permit the estate 
to go in the new channel which the will has made. The putting devisees 
under a will to an election, is a strong operation of a court of equity (3) — 
and I agree that the disposition, by the testator, of what he had no right to 
dispose of, must appear upon the face of the will by declaration plain, or 
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Vide 1 Swans ton, 420, 421, &c. 
Ibid. 421, &c. 
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by necessary conclusion from the circumstances disclosed by the will ; for 

no man is to be deprived of his property by guessing or conjecture. 

On the *other hand, the Court is not to refuse attention to what [ *25 ] 

amounts to a moral certainty of the testator's intention, where that is 

to be gathered either from the state of the property or the purview of the will. 

After these preliminary observations, I proceed to examine the nature 
of the instruments. 

The rent-charge is a branch of a family settlement; it provides not 
only for an eldest son, but for a jointure, and portions for younger children. 

The rent-charge, in particular, is a provision for the eldest son ; but 
the settlement must be looked upon in two views, not only as a rent-charge 
for the eldest son, to the extent of 2000/. a year, but as a provision for 
the family. 

The will should be seen in the same view, as a general settlement of 
large property (and inter alia of the very same property out of which the 
rent-charge was to issue) to his sons, his daughters, and the collateral 
branches of his family. The first observation which occurs upon it is, 
that they are both in pari materid. I think it appears plain upon the face 
of the will, that the testator had the settlement before him — he refers to 
it in one part, where he is adding to the provision for his second son, and 
we are not at liberty to act upon so remote a conjecture, as that he forgot 
the provisions for his eldest son, (a) and remembered that for the younger. 
The will entirely purports to devise the whole estate at St. Christopher's, 
with the stock, &c. ; for, admitting the rent-charge to be a subsisting in- 
cumbrance upon it, it is not a particular estate, like dower, nor takes the 
estate out of him like a mortgage ; therefore, he meant to dispose, and he did 
dispose, of the whole estate, as every man does who has an estate subject to 
incumbrances. The argument, that he must be taken to have meant to 
dispose of only such part of it as the rent-charge had left him, does not 
apply : nor does the consideration as to the interest which he had in 
property, which, if exercised, might be part of his personal estate ; he 
did not mean to pass that interest by words unapt for the purpose. 

•Where an estate has incumbrances upon it, the gift of the estate [*26] 
does not show that it is to go to the devisee without incumbrances. It 
goes no further than to give the whole. The incumbrances must prevail 
by their own weight. 

Here he meant, by his will, to dispose of his whole estate; the will 
purports that the term was to commence immediately ; it appropriates to 
its own purposes the whole rents and profits : and here it becomes incon- 
sistent with the settlement, which had appropriated the rents and profits 
to the raising 2000/. a year for the eldest son. 

This seems to throw the onus probandi, as to the intention of the will, 
upon the plaintiff, and to call upon him to show that the testator intended 
not to dispose of the whole rents and profits, but of such part only as 
should remain after satisfying the rent-charge. 

In order so to understand the will, we must look to matter dehors it ; 
for we never could collect, from the words of it, that he meant to dispose 
of less than the whole; and having disposed of the whole estate, out of 
which the rent-charge was to arise, the person taking the rent-charge 
must submit to that disposition. 

But let us see, whether there was not a particular intention, apparent 
on the face of the will, to substitute the one provision for the eldest son 

(a) See Warren v. Warren, 1 Bro. C. C. 310, 311, and note (c). 
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and those who might claim under tho settlement, instead of the rent- 
charge granted by the settlement. It is clear that he meant to provide 
for the eldest son, and those who might stand in his place. 

The courts of equity lean against double portions for the benefit of 
families. 

The nature of the incumbrances created by the will, and, without 
looking out of the will for other heavy charges to which the estate was 
subject, render it impossible to suppose he meant the charge to ac- 
cumulate. 

If he meant to substitute the one for the other, the eldest son 
[ # 27] would want a maintenance, if it was cumulative he would not ; *but 
the testator has given a maintenance to the extent of 800/, a year, 
which raises a violent presumption that he had made a substituted pro- 
vision unproductive of maintenance, for one productive of it. 

This appears from the part of the will which is cumulative-^-the pro- 
vision for the second son : the provision for him being cumulative, he had 
maintenance under the settlement, which the testator ratifies ; it was 
supposed, in the argument, that he had not the provision, by the set- 
tlement not taking effect till the death of his mother; but the 20,000/. 
three per cents, were sold out, and produced 15,000/., which was lent to 
Sir Patrick Blake, on mortgage, which was declared to be for the younger 
children. 

And this will be an answer to the question asked in the argument, 
whether the plaintiff was to give up his contingent interest in this 20,000/. 
He has no longer a contingent interest in it under the settlement ; if he 
had, I should say no. The testator has not affected to give it away, and 
consequently the question of election cannot apply to it. 

This provision being cumulative, and the former producing maintenance, 
Sir Patrick Blake provides, that the cumulative provisions should not 
produce maintenance. 

If I was asked why he did not express his intention as clearly to 
satisfy the claim of the elder son under the settlement, I can see no 
reason ; but the will being ill drawn can make no difference in its effect 
He might think he was fully satisfying the rent-charge by giving his son 
a better thing, which included the rent-charge. He might not attend to the 
difference as to the plaintiff being able as tenant in tail, in the case of the 
rent-charge, to bar the remainders by a recovery. It is probable he con* 
sidered the rent-charge as that which was to descend to the plaintiff's 
first and other sons, with remainder to the second son in strict settlement, 
as the estate is to do. Whether he had the settlement before him or not, 
whether he remembered or forgot the rent-charge, is of little consequence 
to the real point in the cause. He had made a disposition inconsistent 
with that made by the settlement, and there is strong evidence of 
[*28] particular intention to make the provision in the way he has done *it 
And, by the words he has used, be must be taken to have known of 
the settlement. Therefore, the will being inconsistent with it, the 
plaintiff, by the known practice of courts of equity, must be put to his 
election. 

I avoided incumbering the matter with cases of dower. Whether 
those cases are well or ill determined, is not the question here. Tenancy 
in dower is an estate in part of the land, different from the estate in the 
other part of the land. Testators passed their own estates, and this was 
not theirs. There a particular intent must be made out; and here it is, 
that judges have differed, or seemed to differ, upon the subject, no two 
cases^being precisely the same in circumstances. 



1792.] Blake v. Bunbury. 21 

But the rule, and the application of it to cases, must he our only guide: 
and the Court is of opinion, that the plaintiff is put to an election. (6) 

The plaintiff afterwards signifying his intention to take under the will, 
the Court ordered that he be let into possession, on giving, security, to 
the amount of 10,000/., to abide such order as the Court might make, 
[and undertaking to keep down] the annuities and other incumbrances on 
the estate, &c. (4) (c) 

(4) And consenting thai, in case of any failure, the parties might be at liberty to apply for 
a receiver and manager of the estates. — R. L. 

(6) See, as to the subject of election. 2 Story, Eq. Jar. cb. 30, § 1077, et seq. and notes. 

(c) See the present case cited and relied upon in the House of Lords, in the late case of 
Lord Ranclifle p. Lady Perkyns, 6 Dow. 149. Vide also Forrester v. Cotton, 1 Eden, 632, 
and the Editor's note to it. 

The principal modern cases upon the doctrine of election, are Freke v. Lord Barrington, 
ante. vol. iii. 274 ; Bigland «. Hudlestone, ib. 285 ; Pettiward v. Prescott, 7 Ves. 641 ; 
Sneddon v. Goodrich, 8 Ves. (where all the prior cases are collected) ; Moore v. Butler, 2 
Sch. & Lef. 266 ; Birmingham v. Kirwan, ib. 449 ; Rich v. Cockell, 9 Ves. 369 ; Andrews 
*. Trinity Hall, ib. 632 ; Blunt v. Clitherow (and cases cit. ib), 10 Ves. 689 ; Broome v. 
MoDck, ib. 616 ; Judd v. Pratt, 13 Ves. 173; Thellusson v. Woodford, ib. 209 ; Lord Ren- 
dlesham v. Woodford, 1 Dow. 249 ; Brodie v. Barry, 2 V. & B. 127 ; Welby v. Welby, ib. 
187 : Chalmers v. Storil t ib. 222; Dash wood v. Peyton, 18 Ves. 41 { Green v. Green, 2 
MeriT. 86 ; Tibbite t>. Tibbits, ib. 96, n. ; Lord Rancliffe *. Lady Perkyns, cit. sup. — 
Eden. 
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Lincoln's- Inn-Hall, 12th July. Lords Commissioners, Eyre, Ashhurst, and 
Wilson. [S. C. 1 Ves. jun. 527.] (1) 

(Reg. Lib. 1791. B. fol. 303.) 

[To constitute usury there must be a debt ; therefore al purchase of houses for 4302., 200/. 
to be paid in money, and the remainder on a future day. possession to be giren immedi- 
ately, and in default of payment to pay a rent of 42/. till payment $ this is not an usuri- 
ous contract. (1) 

The bill prayed that the defendants might be decreed to complete 
their purchase of certain houses. 

The defendants insisted that the contract for the purchase was 
usurious. 

The agreement was, in substance, as follows: 1760, Memorandum — 
We have this day purchased of Spurrier, the houses situate in 

for the sum of 430/., of which we have paid the sum 
of 200/. in two notes, and agree to pay the remainder on or before 
Michaelmas-day next, with five per cent *interest, or if we fail, [•SO] 
then to pay a rent of 42/. per annum in lieu of interest, subject, 
however, to a deduction of five per cent, for so much of the remaining 
sum of 230/. as shall be then paid. Possession was delivered to the de- 
fendants. 

The Master of the Rolls (Lord Kenyon) decreed the purchase to be 
completed ; from which decree the defendants appealed. 

Mr. Mansfield, and Mr. Richards, in support of the appeal, contended, 
that wherever a creditor allowed his debtor to retain money in his hands, 
for which he receives more than five per cent., it is usury. That, in the 
present case, the contract was complete, which differed it from an 

(1) See the report, 1 Yes. jun. 527, &c., which is much more fall and satisfactory. 
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cutory contract ; for, by its being complete, the defendant became entitled 
to the houses, and the plaintiff to the money. It must, therefore be con- 
sidered as if the plaintiff had lent to the defendants the money. 

Mr. Solicitor-General, Mr. Mitford, and Mr. Hollist, for the defend- 
ants, contended that there was no color for imputing usury to this trans- 
action : upon delivery of possession under the agreement, it might be 
thus construed ; you are purchasers, though not entitled to possession 
until the purchase-money is paid ; I will let you, therefore, have pos- 
session as tenants, but not as purchasers, till the purchase-money is 
paid. 

The defendants might at any time have relieved themselves from the 
rent, by determining the character of tenants, Hawk. P. C. 245. Cro. Jac. 
509. Floyer v. Edwards, Cowp. 114. 

The plaintiff might have legally agreed, that the defendants should pay 
a certain sum at a particular time, and if they failed of payment by the 
day, they should pay so much more. 

The circumstances of the case show that the bargain was by no means 
hard or unreasonable, and that the plaintiff could not have maintained 
any action at law for any certain sum, but must have relied on what he 
could recover in the shape of damages, consequently the contract could 
not be considered as complete, which was the ground relied on, to prove 

that it it was usurious. 
[*30] *Mr. Mansfield, in reply, insisted that the contract was complete 
by the delivery of possession, and that taking more than five per 
cent, after the time agreed on for the payment of the principal, made the 
contract usurious. 

Lord Commissioner Eyre. (2) 

The language of the agreement gave it to my mind the appearance of 
usury; but when one defines usury, and looks at the spirit of the agree- 
ment, the first impression does not seem sufficiently strong to sustain the 
defence. 

Usury is the taking of more than five per cent, for the forbearance of 
a debt, (a) 

The first question, therefore, is, was there a debt ? I think not : the 
whole rested upon an executory agreement, which, for performance, 
depended on many circumstances which might prevent its ever becoming 
a debt. 

This, however, is a narrow ground — take it on the more general 
ground, as disclosed by the proceedings, the contract was for a title, and 
almost for ready money. Possession, till the completion of the title, was 
a fair subject of contract between the parties. 

In the event of the money not being paid, a new idea appears to have 
occurred to the parties, as to the possession. The bargain for the title 
was to be suspended, and a new relation to arise between the parties, 
namely, that of landlord and tenants. If so, there is nothing usurious. 
If they turned themselves into those characters, the plaintiff might well 
be considered as entitled to rent till he put the estate out of him. The 
language of the agreement ought not to control what I conceive to have 

(2) See the separate judgments of the Lords Commissioners, seriatim, 1 Ves. jan. 631, 
etseq. 

(a) See Skipwitb 9. Gibson, 4 Hen. & Munf. 490 ; Moore v. M'Kay, 1 Beat. 287; Stale? 
v. Kneeland, 1 Clarke, 30. 

To constitute usury there must be a lending and borrowing. Heytle v. Logan. 1 A. K. 
Marsb. 630. See Talbot v. Warfield, 3 J. J. Harsh. 84 ; Price ». Campbell, 2 Coll. 1 10. 
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been the substance of it : and as it is an executory agreement, the Court 
has more room to give it a liberal construction. (6) 

Lord Commissioners Ashhurst and Wilson of the same opinion. 

Decree affirmed. 

(6) See Doe v. Chambers, 4 Camp. 1 ; Doe v. Gooch, 3 B. & Aid. 667. 



♦Whittaker v. Whittaker. Rolls, 12th July. [*31] 
(Reg. Lib. 1791. B. fol. 576. Entered Whittaker v. Prime.) 

Testator contracts for a particular estate, bat dies before the purchase is completed ; after- 
wards, from the state of his affairs, tne contract is dissolved ; yet the purchase-money 
shall not sink into his personal estate, but it shall be laid out in other lands, to the same 
uses as he had devised the land contracted for. (1) 

William Whittaker, Esq., by will dated 5th January, 1782, after 
giving several specific and pecuniary legacies, gave to John Marlar and 

(1) Lord Eldon t C. after expressing his dissent from many points in this case, observed, 
in his elaborate judgment to Broome v. Monck, 10 Ves. 619, that it was " very difficult to 
maintain the doctrine [here stated], which went beyond what was necessary for the decis- 
ion." And his Lordship, in that case, decided that a devisee who claimed: the benefit of a 
contract for a purchase, had no claim on the personal estate, where the title had proved 
defective. See 10 Ves. 697 to 622. Lord Eldon, C. also there held decidedly, that a devisee 
and an heir must be on the same footing (contrary to several of the dicta in the principal 
case). His Lordship's remarks seem so apposite, that it may be useful to subjoin some of 
them here in one connected view. (See 10 Vesey. 607.) 

11 The decree [in Whittaker v. Whittaker] decided only, first, that an individual shall not 
be held bound for an unreasonable time ; and, secondly, if the jparty with whom he contracted 
died with the interest in equity in him, the effect of that decision should make no difference 
between his representatives real and personal ; for he was vested with a complete demand 
provided a good title could be made. It would have been very different, if Whittaker could 
never have nad a good title from Sir Robert Mackreth, for then it would have been very diffi- 
cult to say. that as between the real and personal representatives the quantum of objection 
can possibly be material, if it amounts to so much of objection that tne person they both 
represent could have said there was sufficient to authorize him to refuse to take the estate ; 
and if the vendor could have said the -vendee should take the estate, having an allowance out 
of the purchase-money, that gives a different turn to the argument." 
And again, pp. 613. 614, 616, Lord Eldon, C. observes : — 

" As far as Whittaker v. Whittaker contains any doctrine necessary to the decision, it is a 
decision which, taken with the doctrine connected with and necessary to determine it, proves 
no more than this, just the converse of the proposition I have stated, and equally prevailing 
in the case of heir or devisee. It is clear in both cases, that if a man contracts for a pur- 
chase, and the vendor has a good title by force of the contract, in equity it becomes his real 
estate ; and, therefore, if he dies without a will it descends upon his heir ; if with a will, his 
will containing words to pass it, his devisee will take ; and either has a right to call for an 
application ofthe personal estate to the payment of the money. In Whittaker v. Whittaker, 
from the moment ofthe contract (subject only to a question which it was admitted did not 
exist then, for the vendor could not make a title unquestionably) Whittaker was owner of 
the estate in equity ; and Sir Robert Mackreth of the price. One point, independent of any 
question about title, was, whether the vendor had not a right either to have the contract exe- 
cuted in a reasonable time, or to be delivered from the obligation. Lord Ken yon decided, and 
was right in deciding, that the contract should be delivered up ; but leaving undisturbed any 
Question that could arise between the real and personal representatives ; and there is no 
doubt, that if the real representative could then have said he was ready out of his own pocket 
to pay, the Court would have decreed him the estate, and have given him an equity after- 
wards to call upon the personal estate to reimburse him ; and it is quite clear, that if the real 
representative nad been an heir instead of a devisee, the question would have been just the 
same ; for the title being good at the death of Whittaker, and no question between the par- 
ties to the contract during his life, the real estate in equity would have descended upon the 
heir ; and there was a clear right in the party to leave the estate to descend as he thought 
proper. 

" It is true, there are many passages in the report of that case going much farther, and a 
considerable length, to establish this ; that the case of a devisee is to be distinguished from 
that of an heir ; ana that, in the case of a devisee, it is to be understood that the vendee, hav- 
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others, their heirs and assigns, certain premises situate at Sowerby, near 
Halifax, at New-Church, Lancashire, and atTotteridge, to the use of (the 
plaintiff) his nephew, Abraham Whittaker, for life, sans waste, remainder 
to trustees to preserve contingent remainders, with divers remainders over 
— and then (inter alia) reciting, that he had contracted with Robert 
Mackreth, Esq., for the purchase of an estate in the county of York, 
theretofore the estate of Sir George Met ham, for 7950/. ; he gave to the 
trustees all the residue of his goods, chattels, estates, &c, upon trusts, 
thereinafter expressed ; one of which trusts was, " to collect and get in 
the same, and dispose of a sufficient part thereof, and therewith, in the 
first place, to pay the remainder of the purchase-money to said Robert 
Mackreth, Esq. ; and to complete the contract with him in all respects 
whatever, and thereupon to take from said Robert Mackreth, or his heirs, 
and from all other necessary parties, a conveyance of said estate so con- 
tracted to be purchased of said Robert Mackreth, in such manner as 
counsel should direct, so as that the same estate might be legally con- 
veyed to said trustees, their heirs and assigns, to such uses and estates, in 
favor of his said nephew, Abraham Whittaker, and with such remainders 
over, and subject to such and the like provisos, conditions, and limitations 
as were thereinbefore mentioned, with respect to his said estates at 
Sowerby, New-Church, and Totteridge, aforesaid." 

In the same month of January, 1782, and before the contract was com- 
pleted, and the remainder of the purchase-money paid (1192/. having been 
paid as a deposit), the testator died. 

It was not discovered until sometime after the testator's death, that he 
had made a will, and Penelope Finey (a defendant) had obtained admin- 
istration in the Ecclesiastical Court, and possessed part of his personal 
estate; and afterwards, when the will was discovered, a suit was instituted 
in the Ecclesiastical Court, to revoke those letters of administration, and 
the probate of the will was granted to the executors, who were also the 

trustees named in the will. 
[*32] *Two causes were afterwards instituted in this Court, concern- 
ing the testator's affairs ; and among other matters referred to the 
Master, by order of the 27th July, 1784, one was to inquire, whether the 
contract with Mackreth had been carried into execution. 

The executors not being able to collect assets to carry the contract into 
execution, Mackreth, in Easter term, 1785, filed his bill against the exe- 
cutors of the testator, praying that the contract might be delivered up to 
him to be cancelled, on his paying 1192/. 10s. the deposit ; and upon the 
hearing of that cause 10th July, 1786, it was referred to the Master, to 
compute interest on that sum, and that upon payment of that sum (with 
interest, deducting the costs), the agreement should be cancelled ; which 
decree was afterwards carried into execution. 

In Hilary term, 1790, the present supplemental bill was filed, by the 
plaintiff, Abraham Whittaker, stating the above case, and praying that 
directions might be given for raising the said sum of 7950/., and that the 
same might be laid out in lands, in the name of trustees, in trust, for such 
uses, in favor of the plaintiff, and with such remainders over, as in the will 
are limited ; or if the Court should be of opinion, that the same should be 

injr the estate at the time of the decease, in the sense in which he has it in equity, though it 
fails, because ultimately he cannot have it, yet such a devise is to be understood as a direc- 
tion, not only that the devisee shall take, but that, if he cannot, the executors shall purchase 
another estate for that devisee. This doctrine is very important, and somewhat new ; but 
when Lord Alvanley is represented to state it to that length, it becomes me to doubt whether 
the inclination I feel to the contrary opinion it well founded." 



1792.] Whittaker v. Whittaker. 25 

considered as part of the residue of the testator's personal estate, then 
that the executors might be decreed to pay to the plaintiff one moiety, 
according to the said will, &c. 

The cause came on at the Rolls, during the Sittings after Trinity term, 
when it was argued for the plaintiff, by Mr. Lloyd, and Mr. Hollist, that 
under the circumstances, and in the events which had happened, the 
money which was to have been paid for the lands contracted for, ought to 
be now laid out in the purchase of other lands, to be settled to the same 
uses. On the part of the defendants, it was contended, by Mr. Mitford 
and Mr. Sutton, that the money should sink into the residue of the testa- 
tor's personal estate, but his Honor in giving judgment went so fully into 
the argument, and the cases cited, that it is unnecessary to premise a 
statement of either. 

This day his Honor gave judgment. 

•Master of the Roils. [ # 33] 

This is a bill praying- to have 7950/. laid out in the purchase of 
other lands, and settled to the same uses, to which the lands contracted 
to be purchased were to be settled, and it arises on this clause in the tes- 
tator's will (stating the clause, as above stated). 

The testator has, by his will, devised these premises to Abraham 
Whittaker, in strict settlement ; and has ordered another estate to be pur- 
chased and settled to the same uses. 

At the death of the testator, his contract with Mackreth, for the pur- 
chase of the estate, was incomplete, part of the purchase-money had been 
paid ; there was no objection on the part of the vendor to completing the 
purchase, there was no want of title ; but the testator's affairs were com- 
plicated, his will was not found for some time after his death, and the 
vendor filed his bill against the executors, either to fulfil the contract or 
to abandon it. The testator died in 1782. In January, 1766, the cause 
came on — the executors declined completing the contract. The then 
Master of the Rolls [Sir L. Kenyon] decreed the contract to be at an 
end, and on payment of the deposit the contract was rescinded. In 
1789, it appeared there were assets to enable the executors to pay the 
money. 

The question is, whether under these circumstances the devisees of 
the land contracted to be purchased, are entitled to have the money laid 
out in the purchase of other lands, to be settled to the same uses 1 

And I am clearly of opinion they are so entitled : and I am glad the 
industry of the gentleman concerned for the residuary legatees, and the 
next of kin (for they each contend against the devisees), has not been 
able to find a case in their favor. 

For the residuary legatees, it is contended, that as the purchase could 
not take place, they should have the benefit of it. 

On the part of the next of kin, it is contended, that it did not pass to 
the residuary legatees. 

•It is, however, the same thing as to them, and I need not enter [*34] 
into the particular arguments, because I am of opinion, and upon 
sound grounds of decision, that devisees to whom a contracted estate is 
expressly given, are, if it fails, entitled to have the money which was to 
be paid for it, laid out for their benefit. (2) 

This has been assimilated to the case of specific devises > where if the 
devise fails, the devisees are disappointed. 

(3) See, however, the references in not* (1), antes. 

vol. iv. 4 
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That is generally by the act of the testator; or, if otherwise, the 
circumstance of ademption happening in his lifetime he may rectify it, 
and, not having done so, the devisee or legatee has therefore a right to 
nothing. 

A specific legatee or devisee is not to abate, therefore must take his 
chance of obtaining the specific thing given. 

If the contract had been put an end to in the lifetime of the testator, 
it might perhaps have been a difficult thing for the devisees to be able to 
claim ; I say perhaps, because I do not by any means admit that, even in 
that case, they could not. 

It would have been difficult also for them to have made the claim, if 
the execution of the contract had been prevented in his lifetime. 

But the present case is different, and I cannot conceive it possible that 
the devisees, for whom this was intended, should, by any act of other 
persons, be deprived of it. 

At the death of the testator, Mackreth was compellable to complete 
his contract. (3) A defect of title in him would not have been decisive 
against the devisee : (4) though it had become impossible for him to per- 
form his contract, the devisee could not possibly be disappointed, This 
does not militate with the case of heirs-at-law, as to whom the testator 
has not expressed his intention : it only refers to devisees, who are pointed 

out by the testator. (5) 
[*35] # In this case, the vendor's being released from the contract, was 
only because he was tired of waiting for the executors to admit 
assets. 

It appears that there were, and are now, assets to pay this 7950/. and 
yet it is contended, that the devisees shall be deprived of the benefit 
intended them. A more monstrous doctrine cannot be supported in a 
court of justice. 

The testator gives a sum of money, to be laid out in the purchase of 
particular lands. It is said the individual land cannot be purchased, and 
therefore the devisee is to be disappointed. 

None of the cases come up to the present, or support the principle 
maintained by the residuary legatees or next of kin. The cases go to 
this, that, where the devisee is disappointed of the thing intended for him, 
by an event happening after the death of the testator, he shall be compen- 
sated for it, as far as the Court can do it. 

Supposing a particular estate devised subject to a charge for payment 
of debts, and, upon an apparent defect of personal assets, it was sold for 
that purpose, but afterwards it should turn out that there were personal 
assets, without any reproach to the conduct of the executors, there could be 
no doubt but that the personal estate must be applied to the purchase of 
another real estate for the devisee. 

Another line of cases referred to, arise out of the doctrine of election. 
If a testator, thinking he has a right to an estate, devises it, but gives 
to the person who has the right to the estate the residue, by his will ; 
it has been the rule, that if the owner of the devised estate refused to 
convey it, other estates should be purchased for the devisees out of the 
residue. 

Here, suppose that a sum of money had been given to Mackreth, upon 

3) Vide per Lord Eldon, C. 10 Ves. 614. 

4) Vide oowever contra in Broome v. Monck, io Ves. 697, et seq., and note (1), ante*. 
6) Vide per Lord Eldon, C. contra, ubi supra, in note (1). 
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condition that he should convey the purchased estate to certain uses, and 
l&e had refused, the devisees of the estate would have had the money. 

There is no express case to this purpose, but the effect cannot be 
doubted. 

•Suppose the testator had a mortgaged estate, and, upon the [*36] 
supposition that he had an absolute estate, devised it, and after his 
death, the mortgage was redeemed, the devisee would have the benefit of 
redemption, Blunt v. The Earl of Winterton, July 1, 1785. 

So, if money were given to renew a lease, and the lessor refused to 
renew ; the devisee of the lease to be renewed would have a right to 
- the money. 

These were all mentioned as cases which applied to the present, and 
which ought to decide it. 

The cases cited from the books were Reeve v. Reeve, 1 Vern. 219, 
where the deed providing for the daughters was a voluntary deed. 
Brent v. Best, 1 Vern. 69, comes up to show that where a redeemable 
interest is disposed of, the devisee shall have the benefit of redemption. 
So Cotton v. lies, 1 Vern. 271 ; Yates v. Compton, 2 P. Wms. 308. I 
cite this case for the sake of what is said by the Lord Chancellor, " nor 
ought the delay of the executors, in not selling the land within three 
months, to hurt Jane Stanley, or her children." The rights of parties 
are not to be altered by subsequent events. Neale v. Willis, Barnard- 
iston, 46 : as the reputation of the book is not very high, I looked into 
the Register's book, where it is very nearly as reported, with some addi- 
tions, which make in my opinion no difference ; but it must be observed, 
that, as in that case the money was not merely to buy the advowson, but 
the surplus was to go to the devisee, the case does not go a great way ; 
the 20*. to be paid out of the legacies, appear by the Register's book to 
be 20s. a year ; and although the words were, if the legatees should die 
before the legacies became due, yet, as the devisee survived the testator, 
it was held to be vested. Whitter v. Whitter, was cited to show that the 
act of the executor could not vary the right of the parties. 

By the Attorney-General v. Green (ante, vol. ii. p. 492), it appears 
that where the testator's intention cannot be carried into execution exactly 
as he intended it, it shall be as near as possible ; therefore, as the college 
could purchase no more advowsons, those already in their possession were 
to be exchanged for others of greater value. 

*Patter v. Potter, 1 Vesey, 437, has no further operation on this [ # 37] 
case, than to show that an estate contracted for will pass under the 
word estates. 

Attorney-General v. Day, 1 Vesey, 218, shows, that the contract has 
changed the money into land. 

Green v. Smith, 1 Atk. 572. I looked at the Register's book, which 
goes to the length of the words stated in the book, the Court would not 
direct thfc money to be paid to the personal representative. It is of the 
same date, 15th December, 1738, A. 265. 

These are all the cases mentioned at the bar. 

I mentioned one case, of Lewis v. King (ante, vol. ii. p. 600), which 
struck me as like the present. 

The case of The Earl of Coventry v. Coventry, 2 Atk. 366, is very 
analogous; it supposes the exchange to become impossible, or the 
money to be left to purchase an estate in a county, where it could not 
be procured, and says, then it must be laid out for the benefit of the 
devisee. 



28 Whittaker v. Whittaker. [1792- 

These dicta go a great way towards deciding this case. 

I am of opinion, wherever a legatee or devisee is disappointed by 
events after the death of testator, he is entitled to compensation. Sap- 
pose the estate had been conveyed, and he had been evicted, or, 
suppose there had turned out to be a bad title, could the devisee lose 
the money that came from the purchase? Suppose the estate had been 
conveyed to the testator, and had passed by his will to the devisee, 
and then the devisee was evicted, could not he recover the purchase- 
money ? (6) 

Here the testator was bound to complete the purchase, Mackreth could 
have compelled him so to do. There was nothing to prevent the devisee 
from taking ; but because the executors could not, or would not act, is he 
to be disappointed ? 

Therefore, I am of opinion the devisee is entitled to have the money 
laid out in lands, to be settled according to the uses in the will. (7) (a) 

(6) " In Mackenzie ». Robinson (mentioned in note to Sedgwick v. Hargrove, 2 Yes. 60), 
a devisee of real estale was held entitled to the benefit of satisfaction made by a vendor to 
the testator for breach of covenant as to the title. See also Lord Coventry v. Carey, cited 
in same note." — From the notes of Lord Redesdale. 

(7) His Honor declared, " He was of opinion, that the devisees of the real estate of the 
testator, W. W. contracted to be purchased by him from M. R. in the testator's will, named 
for the sum of 7950/., are entitled to have the like sum of 7950/. raised out of the said testa- 
tor's personal estate, and laid out in .the purchase of other lands, to be settled to the like uses 
as the said estates so contracted for, would have been conveyed, in case the said contracts 
had been carried into execution ; and that the plaintiff A. W. was entitled to interest on the 
said sum, at the rate of 4 per cent, per annum, from- the time of the death of the said tes- 
tator."— R. L. 

(a) See 2 Williams, Ex. Pt. 4, B. 2, ch. 1, § 2, p. 1080, 1081 ; 1 Sugden, Vend. & Parch. 
(6th Am. edil.) 222, 223 1 308 J ; Seton v. Slade, 7 Yes. 265 ; Hovenden's note. 2 Supp. p. 34, 
35 ; Wal] v. Bright, I Jac. & Walk. 502. 



[*38] *Chitty v. Parker. 

Lincoln' a- Jim-Hall, 13th July. Lords Commissioners, Eyre, Ashhurot, and 

Wilson. 

(Reg. Lib. 1791, A. fol. 541.) 

Practice. Bill, where legacy to a charity, without making the Attorney-General a party, (a) 

A legacy was given to a charity, and upon a bill for an account, &c. 
the Attorney-General was not made a party. 

Mr. Mitford said, that the Master would report, that there was such a 
legacy, and that the parties might come in before him and claim : that 
this had been frequently done, since the questions upon the mortmain 
acts had been nearly settled, without bringing the Attorney-General be- 
fore the Court ; as it was found he would, otherwise, be a party in almost 
every cause. 

It was referred to the Master to take the accounts, 

(a) See 1 Smith, Ch. Pr. (Am. edit.) 96, 97. 



1792.] Finch v. Finch. 29 

Finch v. Finch. 

[S. C. 1 Ves. jun. 534.] Lincoln's-Inn-Hall, 14th July. 

(Reg. Lib. 1791. A. fol. 745. b.) 

Sir John Banks 
died 1699. 



Mary Banks Elizabeth Banks 

married married 

John Savile. Heneage Finch. 



Henry Savile Elizabeth Savile died Oct. 1767. 

died S. P. married 

Feb. 1723. John Finch, who died Dec. 1739. 



Sarile Finch died S. P. Sept. 1788, Mary Finch 

leaving defendant the plaintiff. 

Judith, his widow. 

A. agrees to assign lands to her son, he paying (int. al.) 20,0002. to his sister, as a portion ; 
she afterwards, by will, gives the sister 20,000/. charged on ber real estates, and then gives 
them, subject to that and other charges, to the son ; the daughter takes but one sum of 
20,000/. 2. Under a prior settlement, the daughter was entitled (subject to the son's 
estate tail) to an estate for life in certain of the premises which were in mortgage, on an 
assignment of the mortgage, the sister joined, and her charge of the 20,000/. was recited, 
but not her estate in remainder ; this recital shall not hurt her title — but, 3d., taking an 
interest under the brother's will, she must elect. (1) 

Sir John Banks, Bart., had two only children, daughters : Mary 
married to John Savile, Esq., and Elizabeth married to Heneage Finch, 
Esq. 

•Sir John, by will, dated 23d November, 1697, devised a house in [*39] 
Lincoln's-Inn-Fields, and lands in the Isle of Thanet and Romney 
Marsh, and also fee-farm rents in the counties of Essex, Stafford, and Derby, 
to his daughter Mary Savile, and her husband John Savile, and to the heirs 
of the body of his daughter Mary, remainder to his daughter Elizabeth 
Finch, and Heneage her husband, and the heirs of the body of his 
daughter Elizabeth, remainder to his own right heirs : and as to certain 
leasehold estates in Kent, for lives and years ; he devised the same to 
trustees, in trust, for such person, and for such purposes, as his daughter 
Mary Savile should appoint ; and for want of such appointment, in trust, 
for the first son of his daughter Mary Savile, that should live to attain 
twenty-one. And he devised other freehold estates to his daughter Eliza- 
beth Finch, in tail, with cross remainder over to her sister. 

Sir John Banks, died in 1699, leaving his said two daughters his co- 
heiresses and devisees. 

John Savile and Mary his wife died, leaving Henry Savile their only 
son and heir, who succeeded to a large estate in Yorkshire, from his 
father, which he left charged with a debt, afterwards liquidated at 
16,379/., and under the will of Sir John Banks, he became tenant in 

(1) This case, amongst all the other material decisions on the point of election, is cited in 
Mr. Swanston's elaborate and useful note upon Dillon t>. Parker, 1 vol. Rep. 394-409. Vide 
etiam, Blake t>. Banbury, antea, 21. 
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tail of the estates devised to his mother, but he suffered no recovery of 
these estates. 

Henry Savile died without issue, in February, 1723, leaving Elizabeth 
his only sister and heir, who before had married John Finch. 

By a settlement, made after marriage, 27th May, 1727, John Finch, in 
consideration of 16,000/., which he received as a marriage portion with 
his wife, conveyed freehold estates in Bolton, Nulton, and I wade in Kent 
(now let at 346/. per annum), to the use of himself for life, remainder to 
the use of his wife for life, remainder to the use of the first and other 
sons in tail, remainder to the use of the survivor of the said John Finch, 
and Elizabeth his wife in fee. 

John Finch died long since, leaving Elizabeth his widow, and one son, 
Savile Finch, lately deceased, and one daughter, Mary Finch, now living 

and unmarried. 
[*40] ^Elizabeth Finch, being tenant in tail of the estates devised to 
her mother by Sir John Banks's will, suffered a recovery of the 
house in Lincoln's-Inn-Fields, and sold it, and in 1756, she suffered a 
recovery of the fee-farm rents in Essex, Derby, and Stafford, and mort- 
gaged them for 10,000/., but she suffered no recovery of the freehold 
estate. 

Elizabeth Finch inherited from her brother Mr. Savile, the mansion- 
house at Thryberg in Yorkshire, an estate at Brinsworth and Rotherham 
in Yorkshire, now let at 1070/. per annum, and other estates in York- 
shire, of the value of 1632/. per annum, and she purchased an estate at 
Bramley in Yorkshire, of the value of 155/. per annum. 

By indentures of lease and release, 24th and 25th October, 1757, be- 
tween said Elizabeth Finch of the first part ; the earls of Winchelsea and 
Aylesford of the second part ; Savile Finch, only son of Elizabeth, of the 
third part ; and Mary Finch, only daughter of Elizabeth, of the fourth 
part ; in consideration of the natural love and affection of Elizabeth and 
Mary, and for the preferment and advancement of Savile, and for settling 
the hereditaments after mentioned, Elizabeth granted to the two earls the 
lands and tithes in Brinsworth and Rotherham, com. York, and the lands 
and hereditaments at Iwade, Bobbing, Milton, and Newington, in Kent 
(being the freehold lands in the settlement of 1727), to the use of Sarah 
Finch, for life ; remainder to trustees to preserve contingent remainders ; 
remainder to the first and other sons of Savile Finch, in tail-male ; re- 
mainder to the daughters in tail-male; remainder to Mary Finch for life, 
with remainders over to her first and other sons in tail ; remainder to her 
daughters in tail ; remainder to Elizabeth Finch, in fee; with powers to 
Savile Finch, of jointuring and leasing. 

By indentures of lease and release, 24th and 25th of July, 1758, the 
release being made between Elizabeth Finch, of the first part ; Savile 
Finch and Mary Finch of the second part ; and Lord Middleton of the 
third part; reciting a debt due from the estate of Henry Savile of 16,372/. 
155. 4rf. to Lord Pollington, which had been advanced by Lord Middle- 
ton ; in consideration of that sum paid by Lord Middleton to Elizabeth 
Finch, said Elizabeth Finch granted and released to Lord Mid- 
[*41] dleton, and Savile and Mary ^ratified and confirmed the manors of 
Thryberg and Deneby, the manors of Brinsworth, and heredita- 
ments at Brinsworth and Rotherham, and other places, with a proviso for 
redemption on payment by Elizabeth Finch, Savile Finch, or Mary Finch, 
of 17,000/. and interest, and with a covenant by Elizabeth and Savile 
Finch, that they would pay the 17,000/. 



1792.] Finch v. Finch. 31 

By a memorandum bearing date 14th April, 1759, between said Eliza- 
beth Finch, and Savile her son ; Elizabeth Finch, in consideration of 
natural love and affection, agreed to convey to Savile, all the lands, &c, 
whereof she was possessed in the county of York, together with the house- 
hold furniture, &c., he the said Savile Finch, permitting her to have the 
use thereof at all times when she should come there, and also upon this 
further consideration, that the said Savile Finch shall pay to Lord Mid- 
dleton, all such sums of money as she, Elizabeth Finch, is indebted to 
him: and upon this further consideration, that the said Savile Finch 
shall pay, or cause to be paid unto his sister Mary Finch, when and so 
soon as he shall be possessed of all and singular the estate of the said 
Elizabeth Finch, his mother, in Kent, the sum of 20,000/., for, and as the 
fortune and portion of the said Mary his sister; and Savile Finch 
thereby agreed to pay the debt, and also to pay to his sister the said 
sum of 20,000/. for and as her fortune, and entered into further agree- 
ments immaterial to this cause; and it was further agreed between the 
parties, that the estate at firamley should not be comprised in that agree- 
ment 

The 20,00021 was not paid to Mary Finch, during her mother's lifetime, 
and she was no party to this or the following agreement of 1st November, 
1759, between Mrs. Finch and her son, whereby it was agreed, that Mrs. 
Finch should take to her own use the rents and profits of all the estates 
agreed to be settled on Savile Finch, in the county of York (the estate at 
Brinsworth and Rotherham only excepted), on conditions therein named, 
but which are immaterial to this cause. 

Savile Finch married Miss Fullerton, but there was no settlement on 
the marriage. 

Elizabeth Finch made her will bearing date 11th May, 1764, and 
thereby, after directing her debts to be paid (among other *things), [*42] 
gave and bequeathed as follows, " unto my daughter Mary Finch, 
the full sum of 20,000/. as and for a fortune and advancement for her in 
life, to be paid to her within six months after my decease, together with 
interest for the same from the time of my death, at the rate of 4/. per 
cent, per annum : " and in a further part of the will was the following 
charge, " and I do hereby charge and make subject, not only all my per- 
sonal estate, but also all and every my freehold manors, messuages, lands, 
tenements, tithes, hereditaments, and real estate whatsoever and where- 
soever, with the payment of the said sum of 20,000/. and the interest 
thereof, unto my daughter, and also with the said three several annuities 
(given in the intermediate part of the will), and subject to, and charged, 
and chargeable with such sum of 20,000/. and the interest thereof 
(and other annuities), I give, devise, and bequeath all my freehold 
manors, messuages, lands, tenements, tithes, hereditaments, and real 
estate whatsoever and wheresoever, unto my son Savile Finch, his heirs and 
assigns forever/' and appointed Savile Finch sole executor of her said 
will. 

Elizabeth Finch died on the 10th October, 1766. 

By indentures of lease and release, 24th and 25th of January, 1769, 
between Savile Finch of the first part ; Mary Finch (who was no party 
to the lease for a year) of the second part ; Lord Middleton of the third 
part; and William Sitwell of the fourth part; reciting the mortgage to 
Lord Middleton, that Elizabeth Finch was lately dead, and that Savile 
Finch, as the only son and heir-at-law of the said Elizabeth Finch, and 
also nnder the general devise in her will, was become entitled to the 
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equity of redemption in the premises, subject and charged, together with 
the other estates of the said Elizabeth Finch, with the payment of 
20,000/. to Mary, and reciting that there was due to Lord Middleton, for 
principal and interest, 18,020/., and that Sitweli, at the request of Savile 
and Mary, had agreed to lend Savile 25,000/. on the security of the prem- 
ises, and that Mary had consented and agreed to release the premises 
from the payment of the sum of 20,000/., but nevertheless without preju- 
dice to her right of claiming the same, and the interest thereof, out of the 
other hereditaments charged with the payment thereof; in consideration 
of 18,020/. paid to Lord Middleton, and 6090/. to Savile Finch, Lord 
Middleton released, and Savile and Mary released and confirmed 
[*43] to Sitweli and his *heirs, the premises comprised in the mortgage 
of July, 1758, to hold to Sitweli and his heirs, discharged of the 
20,000/. to Mary, and interest, and of the proviso of redemption in Lord 
Middle ton's mortgage, but subject to a proviso for redemption by Savile, 
upon payment of the mortgage-money and interest. There was also a 
bond from Savile to Sitweli, for payment of the mortgage-money and in- 
terest, and performance of covenants. And a bargain and sale was 
enrolled in Chancery, of the same date with the mortgage ; Savile Finch, 
and Judith his wife, of the first part; Mary Finch of the second part ; 
William Sitweli of the third part; covenant, that Savile, Judith his wife, 
and Mary, would levy a fine to Sitweli, of the premises ; but which does 
not appear ever to have been levied. There was a further charge to 
Sitweli, by deeds of 2d July, 1772, for 5000/., in which Mary joined, but 
the covenant for redemption was by Savile only ; and another charge of 
3000/. more, by indorsement in July, 1775, but Mary did not sign this 
indorsement, nor did she receive any of the money borrowed upon the 
mortgages, or any consideration for joining therein. 

The plaintiff Mary had paid the 20,000/. given by the mother's will, in 
1774. 

Savile Finch, by will dated 21st August, 1788, duly attested to pass 
real estates, gave several legacies and annuities, and, inter aha, gave to 
his sister Mary Finch one annuity or yearly sum of 200/. for and during 
her natural life, and subject to and charged with the payment of the 
legacies, annuities, and debts, he gave, devised, and bequeathed all and 
every his real and personal estate, whatsoever and wheresoever, and of 
what nature or kind soever the same might be, unto Judith his dear wife, 
her heirs, executors, and administrators, and appointed her sole executrix : 
and by a codicil dated 24th August following, over aud above the 200/. 
a year which he had given to his sister by the will, he further gave her 
the additional sum of 300/. a year, payable in the same manner with the 
200/. a year, and ordered this to be added to, and make a part of, his will : 
his codicil was attested by two witnesses only. 

Savile Finch died 20th of September, 1788, three weeks after the date 
of the will, leaving the defendant Judith, his widow, but no issue. 
[•44] *The widow having gotten possession under the will, and also 
having possession of the deeds and writings, the bill was filed, pray- 
ing (among other things, which were either compromised or deserted at 
the hearing of the cause) an account of the rents and profits of the estates 
in Kent, and at Brinsworth and Rotherham, and that they might be paid 
to her ; that 20,000/. with interest, from the death of Elizabeth Finch 
might be paid to the plaintiff, out of the personal and real assets of said 
Elizabeth Finch, as a legacy given by her will, or else, as a debt due 
from Savile Finch, that the two annuities of 200/. and 300/. under the 
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will and codicil of Savile Finch, might also be paid to her, and that the 
estates at Brinsworth and Rotherham might be exonerated. 

The questions at the hearing, which lasted several days, were reduced 
to three. 

1st. As to the plaintiff's claim of a life-estate in Brinsworth and 
Rotherham. 

2d. As to her claim of two sums of 20,000/. each, one under the 
agreement between Elizabeth Finch and Savile her son, by the memo- 
randum of the 1 4th of April, 1759, and the other under the will of her 
mother. 

3d. A question of satisfaction arising from the two annuities given to 
the plaintiff by the will and codicil of her brother, Savile Finch. 

Mr. Attorney -General, Mr. Richards, and Mr. Sutton, for the plaintiff. 

The first question is, upon the right of the plaintiff to the Brinsworth 
and Rotherham estate — Savile Finch having died without issue, the 
plaintiff's right under the settlement came immediately into possession. 
There can be no objection to her title, unless anything arising from the 
mortgages can affect it As to that, the instruments are such as to effect 
a mortgage upon the Yorkshire estates. They are all to raise money for 
the brother, and are his debts only, and not hers. In none of the 
instruments is the equity of redemption reserved to her ; therefore, 
as between her and her brother, there is nothing to *disappoint the [*45] 
limitations. So if a wife pledges her estate for the husband's debt, 
it continues his debt, and his effects are liable to it, Tate v. Austin, 
1 Wms. 264 ; Bagot v. Ought on, 1 Wms. 347 ; she has a right, therefore, 
to have the estate exonerated of the mortgage. The recital, that Savile 
Finch was entitled to the equity of redemption, was a mistake; Mary was 
entitled to redemption, as far as it went to her life- estate in remainder ; 
and, if she executed that deed under a mistake, the Court will relieve her 
from the effects of that mistake. 

2dly. As to her claim to the two sums of 20,000/. each, her claim to 
the first sum is under the agreement of 1759, by which the mother 
divested the Yorkshire estates out of herself, and the brother covenanted 
to pay to his sister 20,000/. when he should come into possession of the 
Kentish estates, for her fortune. It is objected, she has been paid one 
sum of 20,000/. and has given a release for it, and that it is satisfied by - 
the same sum being given : that where a party has entered into covenants, 
for valuable consideration, to pay a certain sum of money, and afterwards, 
by a will, gives the same sum without any expressions showing that he 
intended an additional fortune, by the will he must be intended to have 
adverted to the obligation by the covenant ; but here nothing was incum- 
bent on Mrs. Finch with respect to her daughter Mary ; it was all bounty, 
and argues that she did not mean to add to the former sum ; they must argue 
on the other side, that where she gave by her will 20,000/. to her daughter, 
she must have meant it as a gift, not to her daughter, but to her son, to 
whom she gave the estate, subject to the charge. Where there are gifts 
in two instruments, they must both operate, unless there is evidence to 
show the intention to be otherwise. Goodfelloto v- Burchctt, 2 Vern. 208 ; 
Devesev. Pontet (Mr. Finch's Pre. Ch. 240, n.), Warren v. Warren 
(ante vol. i. p. 305). But this being a case of mere bounty is more like 
the case of legacies than that of portions, and in the case of legacies, 
where two sums are given in different instruments, they must both prevail, 
Ridges v. Morrison (ante, vol. i. p. 389), Hooky v. Hatton, there cited 
in the note. 

701*. iv. 5 
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Mr. Solicitor-General, Mr. Mansfield, Mr. Mitford, and Mr. Campbell, 

for the defendant. 
[•46] # The questions are reduced to three : 

1. Whether the plaintiff is entitled to the Brinsworth and Rothex- 
ham estates ? 

2. A question arises out of this, Whether, if entitled to the estates, she 
is to take them exonerated of the charge 1 

3. Whether she is entitled to two sums, of 20,000/. each, or to one onlj T 
The first and last of these questions depend on all the transactions. 
Miss Finch must make out, that it was the intention of her mother that 

she should have the estates as well as the 20,000/. 

If the plaintiff has any right, it must be under the voluntary settlement 
of 1759, by which Elizabeth Finch, in consideration of natural love and 
affection, agrees to assure to Savile Finch all her estates in Yorkshire, and 
the son agrees to pay off the mortgage debt, and to pay to his sister, when 
he should be in possession of the estate in Kent, 20,000/., for and as her 
fortune. 

The Brinsworth and Rotherham estates were part of the Yorkshire 
estates which passed under this voluntary settlement. The second settle- 
ment only varies this as to the rents and profits. The question is, whether 
the Brinsworth and Rotherham estates were not within these agreements : 
and it seems to have been the intent of the parties that it was, and that 
Miss Finch was to receive 20,000/., for her interest in those estates. Then 
comes the will, wherehy she charges and makes subject all the estates to 
the payment of 20,000/. as and for a fortune for her daughter, and directs 
it to be paid in six months after her decease; and, among the enumeration 
of the estates which are subjected to the charge, are all her freehold manors, 
messuages, lands, tenements, tithes, and hereditaments whatsoever; now 
she had no tithes but in Brinsworth and Rotherham : and, subject to the 
charges, she gives all her real estates to the son. She therefore in- 
[*47] tended he should take all the estates upon paying the 20,000/. *How 
is it possible then to argue, that, giving it as a fortune, she meant this 
to be a second fortune ? Suppose the whole effect of the first agreement not 
to be done away by the second, it cannot be conceived that Mrs. Finch 
meant, after having settled the Brinsworth and Rotherham estates, that 
Miss Finch should both take them and the 20,000/.; she might, if she 
chose to abide by the agreement, take either the 20,000/. or the estates, 
but that was the utmost : she could not take both. Then, in 1766, Mrs. 
Finch died ; the plaintiff was not then yery young ; the meaning of the 
family in the transaction was then very well known. The present bill was 
not filed till 1791, when the meaning of the parties was not so well known; 
but they had not been left in ignorance what it was. 

Then, as to the mortgage to Sitwell, it is certain that where two persons 
entitled to different interests in an estate, mortgage it to a third person, 
and the equity of redemption is reserved to one of them only, it may vary 
their interest, li is necessary for this purpose to look into the recitals of 
the deeds. 

It is true, that if a man mortgage his wife's estate, and reserve the 
equity of redemption to himself, he shall still continue seised jure uxoris ; 
but it is not so, if, by the recital, it appears that the intent of the parties 
is different. 

The intention of the mother was, that Miss Finch should receive 20,000/. 
for her interest in Brinsworth and Rotherham, and that the son paying that 
sum should take all the estates. She did receive 20,000/., and gave a 
release for it, and never thought of claiming the other 20,000/. till 1791. 
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She, by her intermediate acts, and by joining in the security, put a con- 
struction on the transaction, and has bound herself by a limitation for a 
valuable consideration : therefore we submit, she has no title to the Br ins- 
worth and Rotherham estates. 

If we are wrong in this point, the prayer of the bill, to have the estates 
exonerated, is also wrong ; the utmost claim she could have, would be for 
a pro rata contribution. 

2. With respect to the two sums of 20,000/., all the cases turn 
on the intention of the parties. That of Mrs. Finch *ap pears, from [*48] 
the transactions, to be clear. The principle is laid down in Copley 
▼. Copley, 1 Wms. 147 

Mr. Attorney-General, in reply. 

The plaintiff is heir-at-law of a considerable family, who has no other 
provision but what she seeks by this bill. 

There are two questions, — 

1st As to her claim to a life-estate in Br ins worth and Rotherham. 

2d. As to her claim to the two sums of 20,000/. each. 

As to the former, the question is, whether there is any indication, from 
the transactions, that her life-estate, to which she is otherwise clearly en- 
titled, is defeated. There is clearly no deed revoking that under which 
ahe claims, but it is said, that, from a variety of transactions, it is to be 
implied that she has desisted from her claims. But, in the mortgage made 
in her mother's lifetime, the equity of redemption is reserved to the plain- 
tiff as well as the mother and Savile Finch ; in the deeds after the 
mother's death, the equity is indeed reserved to Savile Finch ; but a mis- 
taken recital, that he was entitled to the equity of redemption, will not 
alter her estate. Then, with respect to the two agreements between the 
mother and son, the plaintiff, not being a party, cannot be bound by them. 
But it is said she is bound by the deed of mortgage to Sitwell, and that 
she has raised an equity against herself by her non-claim, and by permit- 
ting the equity of redemption to be reserved to Savile Finch : but she 
knew nothing of the reservation of the equity of redemption, but left it to 
her brother's solicitor. She was doing a kindness to her brother by post- 
poning her own 20,000/. : her claim to the life-estate in Brinsworth and 
Rotherham never arose till after the death of Savile Finch ; yet, under these 
circumstances, it is argued, that the deed of 1757 is to be overturned. 
Then as to the deed of 1759, Brinsworth and Rotherham could not be includ- 
ed, Savile Finch being already in possession of those estates ; so that 
there can be no inference, from any of the transactions, that she gave up 
her interest Then the gift of the estate by Savile Finch, to his 
widow, being a general gift of it, includes # Brinsworth and Rother- [*49] 
ham, which were the property of Mary, the plaintiff; Judith, the de- 
fendant, cannot, under the cases of Noyes v. Mor daunt, 2 Vern. 581, and 
Strcatficld v. Streatfield, take that, and also take under Savile's will. 

The real point is, as to the sums of 20,000/. This has been variously 
treated, as a case of double portions ; and, as appearing from the trans- 
actions, that she was not to have both. 

The cases, especially Copley v. Copley, are all different from this ; they 
are cases where the child is a purchaser of the first obligation, and that 
obligation persona) as to the party making the second gift : and, as that doc- 
trine has been treated, it may be reasonably presumed, that the party in 
making the second gift looked to and meant to discharge the previous obli- 
gation. 

At the time that Elizabeth Finch was giving to her son a considerable 
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estate, she lays him under an obligation to give his sister a portion ; bat 
she was under no obligation to provide any sum as a portion for Mary, 
who was not a purchaser under any deed executed by her. Shifting an 
obligation to another person (where there is one) and even increasing it, 
does not operate as a satisfaction, Hanbury v. Hanbury (ante, vol. ii. p. 
529). A little matter will serve to rebut the presumption arising from a 
similarity of sums, or the one being greater than the other. 

It is said that the will is an execution of the deed of 1759 ; but that was 
executed, Savile having come into possession : and Mary's claim to the 
20,000/. had been recognized by all the mortgages down to the time of his 
death. 

The Court this day gave judgment. 
Lord Commissioner Eyre. (2) 
[*50] *This cause was, in its outset, so involved and entangled in the 
transactions of more than a century, that even Mr. Attorney-Gene- 
ral's very clear and distinct manner of stating the case, hardly made it in- 
telligible : but the discussion which it has undergone, has cleared away a 
great part of the confusion which had overspread it, and we now see the 
case reduced to its true merits, and these lying within a very narrow 
compass. 

There are two principal questions : first, Whether the plaintiff is enti- 
tled to a further sum of 20,000/. , over and above the 20,000/. devised to 
her by her mother, and charged by her upon the estates devised to her 
son, Savile Finch? And, secondly, Whether the plaintiff is entitled to a 
life-estate in the lands in Brinsworth and Rot her ham, part of the Yorkshire 
estate belonging to this family? 

The second question, if it should be determined in favor of the plain- 
tiff, will raise a subordinate question, viz. Whether the plaintiff is entitled 
to have her life-estate in those lands exonerated from the whole, or from 
any part, of the mortgage debt of 17,000/., 5000/., and 3000/., to which 
these lands, together with other lands comprised in the mortgage deeds, 
are at present liable ? 

The first of these questions required nothing more for the solution of it, 
than, that the facts should be distinctly seen and understood. Those 
which bear upon this point are very few ; in the year 1759, Mrs. Elizabeth 
Finch, who had, in the year 1757, made a settlement of her estates at 
Brinsworth and Rotherham, part of her Yorkshire estate, upon her son for 
life, with remainder to his issue in tail, with remainder to the present 
plaintiff for her life : and having probably delivered up the possession of 
those to her son ; was disposed to give up to him the rest of her York- 
shire estates; and she entered into an agreement with him, by which she 
undertook to convey to him the estate and family house at Thirburgh, and 
all the rest of the estate of which she was then possessed, and to 
[*51] deliver up to *him the actual possession, upon certain terms and 
conditions not necessary to be particularly mentioned, and upon this 
stipulation, which has given occasion to this first question, viz. That her 
son should pay to the plaintiff, Mary, a sum of 20,000/., as soon as he 
should come into possession, upon her death, of her Kentish estates. 

There was a reservation, upon which nothing turns, by a sort of post- 
script to this agreement, to Mrs. Finch, of a part of the Yorkshire estate 
called Bramley, and there was a subsequent agreement, upon which 
nothing turns as to this question, regulating the time and manner of her 
son's taking possession of these estates. 

(2) See the decree from Reg. Lib. at the end of the case, poslea, 54. 
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We may collect that the son was actually put into possession of the 
estates under these agreements ; no conveyance appears to have been made, 
and probably there was no conveyance in pursuance of the agreement. 

Matters rested thus till the death of Mrs. Finch. By her will, she de- 
vises all her estates, in general words, to her son, Savile Finch, and 
bequeaths 20,000/. to the plaintiff her daughter, and charges all her 
estates devised to her son, with that sum of 20,000/. ; that sum, after her 
death, was paid, and the plaintiff executed a release to Mr. Savile Finch 
of the sum of 20,000/., to which she was entitled under the will of her 
mother, taking no notice of, and probably not being then apprized of any, 
claim she might have to another sum of 20,000/. under the agreement of 
1759. 

It does not appear when Mrs. Mary Finch, the plaintiff, was first in* 
formed of the existence of that agreement of 1759, without which, the 
weight of the argument drawn from her acquiescence in the receipt of one 
sum of 20,000/. cannot be ascertained. To consider this lady's claim in a 
light the most favorable for her, I will suppose it recently made, that is, 
soon after the death of her mother ; a very weighty observation was made 
by Mr. Mansfield upon the effect and operation of the agreement of 1759, 
that the plaintiff was neither party nor privy to that agreement ; her 
•mother might at any time have released it, and perhaps might [*52] 
have prevented its ever taking effect, by suffering a recovery of the 
Kentish estates, and disposing of them by her will. After the death of the 
mother (and taking it for granted that the condition, upon which this sum 
of 20,000/. was to be paid to her daughter, was performed), that is, that 
the Kentish estates were come to the possession of the son, upon the death 
of his mother, still the daughter had no remedy, at law, to enforce the 
payment of this sum of 20,000/., and it appears to me to be very question* 
able, how far the daughter, as against the son (party to the agreement), and 
as executor of the mother (the other party to the agreement), she herself 
being a stranger to it, could, even in a court of equity, have compelled 
the payment of this money to herself; and that it would be difficult to say 
out of what fund it should be raised. 

If a court of equity would have compelled the payment of it, it would 
have been because it was intended by the mother for a provision, and 
because it was the only provision for a daughter, and because it was rea- 
sonable to presume that the mother, having done nothing in her lifetime to 
alter or release the agreement, had, in effect, given to her daughter this 
sum of 20,000/. ; possibly, upon these grounds, a court of equity might 
raise a trust for the daughter, of the benefit of this agreement upon the 
possession or estate of the son. 

An express devise of 20,000/. to the daughter, for the express pur- 
pose, and in the name, of portion, fortune, or advancement, at once 
destroys every argument and every pretence which a court of equity 
could lay hold of for raising any sum under the agreement ; and when 
we consider, that both the sum and the object are precisely the same, 
these circumstances afford strong grounds for collecting an intent in the 
mother, that her daughter should not take any benefit under the agree- 
ment. 

It was observed by Lord Commissioner Wilson, that the will (though 
it has no express reference to the agreement, yet being referred to 
the agreement, and the fact taken into * consideration, of no con- [**49] 
veyance having been executed in the mother's lifetime) was to be 
considered pro tanto as an execution of the agreement. In this way of 
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considering the subject, the 20,000/. in the agreement, and the 2O,00QJL 
in the will are one and the same 20,000/., which goes to the very root of 
this claim, and destroys it utterly. 

The second question is, Whether this plaintiff is entitled to a life-estate, 
in the lands of Brinsworth and Rot her ham ? Under the settlement of 
1757, she must be taken to be prima facie entitled. The reservation of 
the equity of redemption to her, by the deed of 1758, requires this. It 
occurred to me, upon the first view of the subject, that it might admit of 
a question, whether the plaintiff, having accepted the benefit of the gift to 
her by her mother of 20,000/. by her will, could now insist upon her claim 
to a life-estate in these lands : this would depend not upon the question, 
whether Mrs. Mary Finch has waived her claim, but upon a question of 
fact, whether the mother had taken upon herself to make a disposition of 
the whole estate in these lands (consequently including this life-estate) by 
the agreement of 1759, or by her will, or both taken together, considering 
the will as an execution of the agreement. But, upon further consideration, 
I do not see, distinctly, such a disposition made by the mother in any of 
these instruments. Great stress was laid, in the argument, upon the ex- 
ception in the second agreement, as affording evidence of the mother's 
intent to convey these lands, as well as the other parts of the Yorkshire 
estate to her son, and to put these lands, as well as the rest of estate, into 
his possession ; but I doubt this is too much to conclude from an excep- 
tion of this nature, which is very easily accounted for, in the particular 
case, by attributing it to caution, and perhaps anxiety to prevent the agree- 
ment about the rents and profits up to a certain time, of estates then 
lately delivered up, or to be then delivered up to the son, from being ex- 
tended to lands which, though part of the Yorkshire estates, were no part 
of the objects of the agreement, stood upon a different title, and probably 
were in the son's possession, long before the agreement of 1759 was 

entered into. 
[**50] *I am, therefore, strongly inclined to be of opinion, that the plain- 
tiff is at liberty to- insist upon her claim to her life-estate in these 
lands of Brinsworth and Rotherham, notwithstanding her acceptance of 
20,000/. under the will of her mother. 

But there is still another difficulty in the way of this claim, suggested 
by Mr. Mitford, which deserves consideration. 

The plaintiff takes a benefit under the will of her brother also ; she has 
an annuity of 200/. a year under his will, and 300/. a year under his 
codicil. If her brother has taken upon himself to make a disposition of 
these lands, the plaintiff will be put to her election, whether she will take 
under the settlement, or under the will. The brother has not devised 
these lands by name, but he has devised all his lands, and he was in pos- 
session of these lands. His true title was as tenant for life, under the 
settlement of 1757; but there is strong evidence that he and his sister 
considered him as having the fee-simple in him, either as heir-at-law, or as 
devisee of his mother ; as between them, therefore, his intent to devise 
these lands, together with the rest of his estate, to which he was entitled 
in fee-simple, as heir-at-law, or as devisee of his mother, can hardly admit 
of a doubt. 

That both the brother and the sister considered him as the owner of 
the fee-simple of these lands of Brinsworth and Rotherham, is made out by 
this deduction. These lands were included with the Yorkshire, and other 
estates, in the mortgage in 1758 to Lord Middleton, in which the plaintiff 
joined. In the assignment of that mortgage to Mr. Sitwell, in which the 
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plaintiff joined, there is a recital that the mortgaged premises were devised 
by Mrs. Elizabeth Finch to the brother in fee-simple, subject to a charge 
of 20,000/. in favor of the plaintiff, which had been satisfied; from this 
time, when, by a solemn act, the brother and sister concurred in declar- 
ing that these lands of Briusworth and Rotherham, as part of the mortgaged 
premises, were the inheritance of the brother, there are no traces of 
any recognition, either by the brother or by •the sister, of the settle- [ # *51] 
ment of 1757, under which she is now to claim this life-estate; a 
settlement which, it has been truly observed, was originally voluntary, had 
been broke in upon by the mortgage of 1 758, was become an object but of 
little consequence, there being no issue of the brother or of the sister to 
take under it, and the sister's interest probably supposed, both by the 
brother and sister, to have been very well compensated for by the mother's 
bequest of 20,000/. 

This train of circumstances, though they do not constitute any legal or 
equitable bar to this claim of a life-estate, though, perhaps, in the dis- 
tressed state of this lady's circumstances, as opposed to the opulence of 
Mrs. Judith Finch, may make a claim at this day not very harsh, but it 
does yet apply very strongly to the point to which it is adduced, namely, 
to show that the brother considered the estate as his, and meant to pass it 
by his will, which, as I have before observed, will put the plaintiff to her 
election ; (a) and, if she should elect to take under the will, she then must 
release this claim, and the secoudary question of exoneration in that case 
will not arise. If it is to be made, we have already intimated our opinions, 
that, in respect to so much of the mortgage debt as was applied to satisfy 
Lord Pollington's claim upon the real assets of John Saville, there ought 
to be no exoneration ; and that, as to further sums borrowed for the accom- 
modation of Mrs. Elizabeth Finch, and of Savile Finch, as well those 
in the security for which the plaintiff joined, as that in which the plain- 
tiff did not join, she will have her interest exonerated from the mortgaged 
debt ; and she will also be entitled to have the proportion of the interest 
of the mortgaged debt, which is to remain upon her estate ascertained, and 
a provision made, by the decree of this Court, that the residue of the 
interest may be kept down by those who have the equity of redemption of 
the rest of the mortgaged premises. 

In the event of the plaintiff's being put to an election, and her electing 
to take under the will, she will be to convey her life-estate as the 
Master shall direct; and as to the *rest of her bill, it will be to be [**52] 
dismissed, as to so much of it as seeks to impeach any of the transac- 
tions in this family upon the ground of fraud, with costs ; and as to the 
rest, the plaintiff's circumstances considered, perhaps, without costs. 
Lord Commissioner Ashhurst. 

The first question is, whether the plaintiff is entitled to take both 
the sums. The second, whether she is entitled to the possession of the 
estates. 

As to the first, I think she is entitled to only one sum. The cases upon 
subjects of this kind are not very useful, as the question depends on the 
intention, which must be gathered from all the circumstances of each par- 
ticular case. The present is very pregnant in circumstances, to show that 
Mrs. Finch only intended one sum. 

(a) See 2 Story, Eq. Jar. ch. 30, f 1077, et seq. and notes, where the reader will find a full 
tod clear exposition of the doctrine of election. 

See also Cogdell v. Cogdell. 3 Desaus. 346, 338 ; Attorney-General v. Lonsdale, 1 Sim. 
106 ; Fonbl. Eq. B. 4, Pt. 1, ch. 1, 1 5. 
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In 1759, she gives up her estates on conditions : this rested entirely oa 
agreement, and never was carried into execution by conveyances. That 
not having been done, she executes it by her will. The will is only a com- 
pletion of the act ; and as there could be no covenant by the brother to 
pay the sum, she secures the payment of it by the will. 

The sum is specifically the same, and given for the same purpose, so 
that it is altogether only doing the same thing by a different mode. 

The plaintiff has given judgment against herself, by never claiming till 
she filed her bill. 

As to the second question, it is by no means clear that the 20,000/. 
[*53] was not meant as a compensation. The life-estate in *Brinsworth 
and Rot her ham, upon failure of the brother's issue, were no present 
provision. 

But this was not ejusdem generis with the 20,000/. ; and although it is 
a handsome provision, yet, on the other hand, it is not clear she meant to 
deprive her of the other. But there is another ground on which the plain- 
tiff must be driven to make her election. If she takes under the will of 
Savile Finch, she must not contravene it ; as, by the mortgage to Sitwell, 
she encouraged the mistake as to Savile's title. If she had claimed, he 
might have suffered a recovery, therefore I think she must be driven to 
her election. 

Lord Commissioner Wilson. 

I think the mother intended the daughter to take only one sum of 
20,000/. 

The objection is, that the gift of the first 20,000/. is by way of charge, 
and that the other is given by the will, and that the former is a compen- 
sation for the Kentish estate. 

By the mortgage of 1769, the 20,000/. is recited to be a charge by the 
will of the mother. If Mary Finch knew of her charge by the agreement, 
she was satisfied that only one sum was intended. If both had been known 
to have been intended, both would have been recited in that deed. Then 
it is said, that, unless the second sum is additional, that the mother gave 
nothing to the daughter, but, by the will, was giving only to the son ; and 
the argument is this, that if the mother had not made the will, still the 
daughter would have taken the 20,000/. But so it is, in all cases where 
the first sum is an obligation. The agreement and will together show it 
was intended only as one sum of 20,000/. to be paid to the daughter as 
and for a portion or fortune. The agreement not being completed, the 
mother, by her will, takes care that her daughter should have the 20,000/. 

As to the other question, it depends on the settlement of 1757; under 
that she was entitled to an estate for life, subject to the estate of the son. 

The first mortgage does not disturb that settlement. 
[*54] *In 1758, an additional charge was made ; the mortgage made 
then was for 17,000/. : there was no reason for Savile or Mary joining 
in that mortgage, but on account of their interests under the settlement 
of 1757. 

In 1759, the mother agrees to assure to Savile all her estates in York- 
shire. The words added were to avoid a general description. If so, that 
deed is a recognition of a former settlement. 

Then there is nothing prior to the will of Elizabeth Finch, to show that 
either she, Savile, or Mary, thought the settlement of 1757 at an end. 

There is nothing in the will to take away Mary's right ; the will is quite 
general. 
Then the mortgage of 1769, by the recital, shows that Savile Finch 
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thought the whole of the estate belonged to him, subject to no charge but 
the mortgage and the 20,000/. That recital was drawn without premises 
to warrant it. 

There was no circumstance prior to 1769 to revoke the settlement of 
1757. If so, it was a mistake in the recital, and I should rather be in- 
clined to think that there had been an idea in the family, that the plaintiff 
was only to take 20,000/., but they had not provided for it by legal means. 

In 1769, there was an additional mortgage ; Mary was a party to that, 
because the charge still subsisted. But in the indorsement, in 1775, she 
was no party, having been then paid. 

The idea then was, that the settlement was at an end. 

But as to what she takes under the will of Savile. 

It was understood by the family that the estates were his, and wherever 
estates are considered as belonging to A., and A. gives all his estates, by 
will, any party who takes under the will must elect (3) 

(3) The decree is entered R. L. 1791, A. foi. 751, and is as follows : — 
" Their Lordships do order, that so much of the plaintiff's bill as seeks to compel the de- 
fendant Judith Finch to elect whether she will take nnder the will of the testator Savile 
Finch, her late husband, and relinquish all claims of dower, and seeks to compel payment of 
20,000/. with interest, from the death of Elizabeth Finch, and as seeks to have the estate at 
Bramley delivered up to the plaintiff, and as seeks to have an allowance for such sums of 
money as the plaintiff hath laid out and expended in repairs in the improvements of such 
estate with interest, stand dismissed out of this Court without costs. And as to so much of 
the plaintiff's hill as seeks to impeach the purchase made by the said testator Savile Finch 
of 500/. a year, part of the annuity of 750/., in the pleadings mentioned as a breach of trust, 
and as having been obtained by fraud, and for an inadequate consideration, it is ordered, that 
the same do stand dismissed out of this Court with costs, to be taxed by Mr. Leads, one of 
the masters of this Court. And it is ordered and decreed, that the said Master do take an 
account of the rents and profits of such parts of the estates in Romney Marsh, the Isle of 
Thanet, Milton, Twede, bobbin, and Newington in the pleadings mentioned, as are freehold 
of inheritance, accrued since the death of the said testator Savile Finch, received by the de- 
fendant Judith Finch, or by any other person or persons by her order or for her use. And in 
taking the said account, it is ordered that the said defendant Judith Finch, beat liberty la 
retain one third part of the rents of the said estates in Romney Marsh and the Isle of Thanet, 
out of which she is entitled to dower to her own use. And that she be likewise at liberty 
to retain out of the remaining two thirds of such rents and profits, -and out of what -shall be 
found due from her for the rents and profits of the other estates, what shall be taxed for her 
costs, under the directions before given. And it is ordered, that the said defendant Judith Finch 
do pay the remainder of such rents and profits, after the aforesaid deduction, to (he plaintiff. 
And their Lordships do declare, that the plaintiff ought to make her election, whether she will 
take the life -estate in the estates in Brins worth and Rotherhara, to which she is entitled 
under the settlement dated the 25th of October, 1757, in the pleadings mentioned, or abide 
by the will of the said testator Savile Finch. And in case of elecling to take under the said 
settlement, do also declare that the plaintiff will be -entitled for her life to the rents and 
profits of the said estates at Brinsworth and Rotherham, subject to the payment thereout of a 
proportion of the interest of the principal sum of 16,372/. 15*. Ad. charged thereon by the 
indentures of the 24th & 85th of July, 1758, in the pleadings mentioned ; and that the said 
Master do ascertain what such proportion ought t© be. And it is ordered, that the said 
Master do take an account of the rents and profits of the said estates at Brinsworth and 
Rotherham, accrued since the death of the said testator Savile Finch, received by the said de- 
fendant Judith Finch, or by any other person by her order or for her use. And that the said 
Master do take an account of the several sums which have been received by the plaintiff, or 
by any other person or persons by her order or for her use, for and in respect of the annuities 
of 300/. and 200/. given to her by the will and codicil of the said testator Savile Finch. And 
that what the said Master shall find to have been so received, for and on account of the said 
two annuities, be deducted out of what shall be found due from the said defendant Judith 
Finch, for the rents and profits of the said estates at Brinsworth and Rotherham. And it is 
further ordered, that the remainder of such rents and profits, subject to the payment of what 
the said Master shall find to be the proportion of interest on the said sum of 16,372/. 15s, 
Ad. to be borne by the said plaintiff, dc paid to the said plaintiff for her own use." — R. L, 
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[*55] *Sherer v. Bishop. 

Lincoln's-Ian-Hail, 13th July. Lords Commissioners Eyre, Ashhurst, and 

Wilson. 

(Reg. Lib. 1791. B. fol. 380.) 

Gift by will of a specific sum among the six children of A., A. had six children at the tine, 
one more was bora after the testator's will, but before the codicils, she shall not take a 
share with the six born before, (a) The testator gave the residue to his relations named 
in the will. He made a codicil which be directed to be taken as part of his will ; and a 
second by which he gave legacies, but gave no such direction ; in this codicil, there were 
legacies given to two of his relations, they shall take shares of the residue. 

Nicholas Fayting, clerk, made his will, dated 1st Feb. 1787, and 
thereby, after several legacies, and among others one of 100/. to William 
Fayting, son of his late brother, Joseph Fayting; he gave 3000£ reduced 
bank consolidated annuities to be equally transferred and divided between 
the six children of John Sherer, and Mary, his wife, each child's share to 
be transferred to him or her at twenty-one ; and in case of the decease of 
any of them before attaining such age, then his, her, or their shares, to be 
equally transferred among the survivors at twenty-one; and if all should die 
except one, then the whole to such survivor ; and in case of the death of 
all, then the whole to be transferred to Mary Sherer, the mother ; and in 
case of her decease, then he gave the same to his executors equally ; and 
he directed the dividends to be applied for the maintenance and education 
of the children ; and he gave to Mary Sherer 1000/. for her sole and sepa- 
rate use ; and he gave all the rest anil residue of his estate and effects to 
his executors on trust, to divide the same to and amongst such of his rela- 
tions only as were mentioned in that his will, in such proportions as they 
shall think fit, particular regard being paid to those of the family who 
should be thought, in their opinion, the poorest in circumstances, and the 
most unblemished in their characters. 

The testator made two codicils to his will, the latter of which bore date 
11th of December, 1788, in the close of which he expressed himself as 
follows : " And whereas I have not taken any notice of the two surviving 
children of William Fayting, son of my late brother, Joseph Fayting, in 
my said will or codicil above mentioned, I do now leave to each of them 
the sum of 200/. , to be paid to them by my executors, as each of them 
shall attain their respective age of twenty-one years ; but if either of them 
shall die before they shall arrive at the said age of twenty-one, then the 
survivor of them shall have the whole 400/., and should they both die 
before they should attain the age of twenty-one, then the said 400/. shall be 

divided between my executors, share and share alike. 
[*56] *The bill was filed by the six surviving children of John and 
Mary Sherer, against the executors of the testator William Fayting, 
the legatee of the 100/., George Thomas Fayting and Ann Fayting (his 
children), John Sherer, and Mary, his wife (the father and mother of the 
plaintiffs), praying an account of the testator's personal estate, and that 
the same shall be applied in payment of his debts, &c, and the clear 
residue might be ascertained, and equally divided among such persons, 
as in the judgment of the Court shall be entitled thereto, under the said 
will and codicil, and that the specific legacy of 3000/. reduced bank 
annuities, might be transferred to the Accountant-General, to the credit 

(a) See 2 Williams, Ex. Pt. 3, B. 3, ch. 2, f 2, p. 717, 718. 
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of the cause, and subject to the contingencies in the will mentioned, and 
that the plaintiff's shares of the residue should be ascertained and 
secured for their benefit, and that, out of the interest thereof, proper 
allowances might be made for their maintenance, during their respective 
minorities. 

The defendants, the executors, by their answer, stated the will and 
codicils which they had proved, and possessed themselves of the personal 
estate of the testator, much more than sufficient to pay debts, funeral ex- 
penses, and legacies, and that the plaintiffs are the six children of John 
and Mary Sherer, and entitled, as such, to the 3000/. reduced bank an- 
nuities, subject to the contingencies of the will, and that they are ready to 
transfer the 3000/. to the Accountant-General as prayed ; and that they 
believed that the plaintiffs are related to the testator ; that they had appro- 
priated the legacies given to the infant legatees, and in particular of the 
infant children of William Fayting ; and that many persons having set up 
claims to the residue, of which they could not judge, they had not been 
able to make distribution of such residue, but were ready so to do among 
such persons as the Court should direct. 

The defendants, William Fayting and his two children, by their answer, 
stated that William Fayting had received his legacy, and the two chil- 
dren claimed the legacies under the codicil ; and William Fayting, as 
nephew of the testator, and the two children as first cousins of the testa- 
tor, claimed to be entitled to a share of the residue, and that although not 
particularly named in the will, yet being described in the last codicil, 
and the * codicil being to be taken as part of the will, such descrip- [*57] 
tion was equivalent to their being particularly named. 

The other defendants claimed, by showing their relationship to the tes- 
tator, shares of the residue, and some of them claimed in the same way 
with the Faytings, as being named in one or other of the codicils, though 
not named in the will. 

At the hearing, LOth of February, 1791, it was referred to the Master to 
take the usual accounts, and it was ordered that the legacy of 3000/. should 
be transferred by the executors to the Accountant-General in trust in the 
cause, subject to the further order of the Court ; the children, when they 
should become entitled thereto, to be at liberty to apply ; and the Master 
was to inquire what children of John Sherer and Mary, his wife, were 
living at the death of the testator, when they were respectively born, and 
whether all, or which of them were living ; and it was ordered that the 
Master should inquire whether John Sherer was in circumstances to main- 
tain his children suitable to their fortune, and if not, that he should inquire 
what was proper to be allowed for their maintenance ; and it was ordered 
that the residue of the personal estate should be paid into the bank, and that 
the Master should inquire what persons named in the testator's will are 
relations of the said testator ; and also inquire into the circumstances and 
character of such relations, and state the same to the Court ; and also 
state to the Court, but without prejudice, the circumstances and character 
with regard to those relations named in the codicils to the said testa- 
tor's will respectively. 

January 22d, 1792, the Master made his report, in which he stated the 
personal estate, and the application thereof, and he found (inter alia) that 
at the time of the death of the testator (which happened on the 22d of 
February, 1789), the said John Sherer had seven children living, by his 
wife, that is to say, the plaintiffs and Emily Sherer ; he then stated the 
births of each, by which it appeared that the six plaintiffs were born before 
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the making of the will, and Emily Sherer on the 18th of November, 1792, 
subsequent to the date of the will, but prior to either of the codicils : 
[*58] and he found that all the said *seven children were then living; that 
he found John Sherer was not in circumstances to maintain his chil- 
dren suitable to their fortunes, and was of opinion that 15/. was proper to 
be allowed for the maintenance and education of each of the six plaintiffs. 
He then stated the relationship and respective circumstances of the persons 
who claim as relations of the testator, and who were mentioned in the 
will or codicils of the testator, and the state of the residue of the testator's 
personal estate. 

The cause came on 20th of June last, but it then appearing that the 
defendant William Fayting had died between the decree pronounced and 
the report, and his interest in the residue being considered (although 
uncertain as to the amount) as vested, it was held necessary for the cause 
to stand over till the first day of causes, after term, with liberty to revive 
against his personal representative in the mean time : and Sarah Fayting, 
his widow and administratrix, was made a defendant to the suit. 

And it coming on again this day, 

Mr. Lloyd, and Mr. Mitford, for the plaintiffs, stated that there were 
two questions. 

1st. Whether Emily Sherer, who was born after the will made, but 
before the codicils, should take a share with her brothers and sisters in the 
9000/. given to the children of John and Mary Sherer. 

2d. Whether Thomas and Ann Sherer (who were referred to in the 
codicil, but not named in the will) should take shares of the residue. 

As to the first, the gift of the 3000/. to the six children, is the same as 
if the testator had named them. It cannot include Emily, who was 
born after. If he had meant to include her, he had an opportunity of 
doing it in the codicil. 

With respect to the residue, it is given to such of his relations as are 
named in the will. Here it is the same as if he had named them 
[*59] over again ; the Faytings (the infants) are not *named in the will : 
in the codicil he says, Whereas I have not taken notice of them in 
the will, I give them 200/. each. But it will be said that the codicil, being 
directed to be taken as part of the will, must be considered as incorporated 
with it. To many purposes it is so, but not to all. Where an estate is 
given, by will, to A., and the heirs of his body, A. dies, and then the testa- 
tor makes a codicil, by which he confirms the will ; this will not carry the 
estate to the heir of the body of A. because the testator meant to give to 
A. for life, which now cannot be. Where a man gives all his estates, and 
afterwards purchases other lands, and then makes a codicil republishing 
the will, it carries the land, because the words of the will are sufficient for 
the purpose. Here the words are not sufficient, unless the word will is con- 
sidered as equivalent to will and codicils. In Hone v. Met craft (ante, vol. 
i. p. 261 ), the subsequent legacies were held not to be charged on the land, 
because only those under the videlicet were so charged. 

Mr. Solicitor-General, for Emily Sherer. 

If Emily Sherer had been living at the time the will was made, there 
could not have been a doubt, though the number mentioned (six) were 
wrong. 

Lord Commissioner Eyre. There are so many cases that tie up 
the operation of wills to their dates, that I cannot determine against 
them. 

Mr. Hollist, for Thomas and Ann Fayting. 
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The first codicil is directed to be taken as part of the will : how can 
this be, without considering the second as part of it also, where legacies 
are given without such a direction ? He there says, Whereas I have in 
my will taken no notice of the children of William Fayting, therefore I 
give them 200/. each. He seems to think his not mentioning them an 
omission in the will, which he meant to cure by the mention in the 
codicil ; the Court therefore will construe it as if he had made the dispo- 
sition. 

•Lord Commissioner Eyre said, that every codicil was a part of [*60] 
the testamentary disposition, though not part of the instrument ; 
and, upon this ground, thought that Thomas and Ann Fayting were enti- 
tled to a share of the residue, (a) 

The other Lords Commissioners hesitated a good deal at this extension 
of the word tot'//, and doubting the construction, 

Lord Commissioner Eyre said he adhered to his first opinion. And a 
decree was pronounced in their favor. 

(a) See 1 Williams, Ex. Pt. 1, B. 1, ch. I, p. 8, 9 ; 4 Dane, Abr. ch. 127, a. 1,5 11, p. 550. 
See also on tbe effect of a codicil. Barnes v. Crowe, antea 11, note (a). 



Law and Others Executors of Sir Thomas Rumbold, deceased, v. 
Riobt (1) and Others, and the Attorney-General. 

LincolnVInn-HaJl, 10th July. Lords Commissioners Eyre and Ashhurst. 

(No Entry.) 

Demurrer of another cause depending overruled, (2) the cause depending being such as would 
not be effective, and the present bill making new parties. 

Tub plaintiffs filed this bill on behalf of themselves and the other 
specialty creditors of the late Right Honorable Richard Rigby, against 
his devisees and acting executor, and thereby stated that the late Sir 
Thomas Rumbold, their testator, 1st of September, 1784, lent the said 
Richard Rigby 59,000/., which sum, and the interest thereon, was secured 
by a bond in the penalty of 1 18,000/. ; it further stated the death of the 
said Richard Rigby in 1788, and that, at the time of his death, there 
remained due upon the said bond 50,047/. 5s. 9d. with an arrear of inter- 
est from the 1st of September, 1787 : 

That the said Richard Rigby, previous to his decease, being seised and 
possessed of considerable real and personal estate, made his will, dated 
30th of December, 1781, and thereby, after several legacies, gave to the 
defendant Pichard an annuity of 100/., and appointed Timothy Caswell 
Esq. and the defendants Macnamara and Francis Hale (now Rigby) his 
executors, with legacies ; and gave all his estates real and personal to his 
sisters the defendants Ann Rigby and Martha Hale, and the defend- 
ant Francis Hale (now Rigby), to be equally enjoyed by *them, [*61] 
share and share alike, for their respective lives ; after the death of 
one of them, the two survivors to divide and enjoy the same in the like 



(1) See this cause in a subsequent stage, A. D. 1796, 2 Cox, Ca. Ch. 416. 

(2) As to such objections in general, of another cause depending, see Mr. Beames's El. 
PI. Eq. 134, 140. 
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manner, share and share alike; and to the survivor of the three, he 
gave all his real and personal estate and effects, and to the heirs of such 
survivor : 

That the testator died without revoking the will, and leaving the de- 
fendant Ann Rigby and Martha Hale, his sisters and co-heiresses ; and 
upon his decease, they, and testator's nephew, the defendant, Francis 
Hale (now Rigby) entered upon the estates, and Caswell having re- 
nounced, the defendant Macnamara proved the will, power being reserved 
to the defendant Francis Hale (now Rigby) to prove, and that defendant 
Macnamara and Hale (now Rigby), had possessed the testator's personal 
estate : 

The bill further stated that the said Francis Hale (who since the testa- 
tor's decease had obtained His Majesty's license to bear the name Rigby), 
and the said Ann Rigby, Bernard Hale and Martha his wife, as residuary 
legatees of the said testator, exhibited their bill in this Court against 
Macnamara, the acting executor of the testator, praying an account of the 
personal estate of the testator, and an application of the same in payment 
of debts, &c, and that the residue might be paid to them, or secured for 
their benefit : 

That at the hearing of the cause, 5th of March, 1790, it was referred 
to the Master to take the usual accounts, and that the personal estate 
should be applied in payment of debts, &c. ; and the defendant Mac- 
namara admitting to have 6000/. in his hands, the same was ordered 
to be laid out in trust in the cause, and other usual directions were 
given : 

That since the decree, Sir Thomas Rumbold was dead, having made 
his will, and the plaintiffs executors : 

That the said sum of 50,047/. still continues due to the plaintiffs as 
executors of Sir Thomas Rumbold, from the estate of said Richard 
Rigby ; and the plaintiffs have carried in their charge, and made due proof 
thereof before the said Master, in the said cause of Rigby and 
[ # 62] Macnamara, of what remains *due to them as such executors ; and 
it appearing that the personal estate of the said Richard Rigby, 
come to the hands of the said Macnamara, his sole acting executor, will 
not be sufficient for payment of his debts, the plaintiffs had applied to the 
said Francis Hale Rigby, Ann Rigby, Bernard Hale and Martha his wife, 
to prosecute the accounts directed by the said decree with effect ; and in 
case it should appear that the said testator's personal estate is not suffi- 
cient to pay what remains due to plaintiffs, by sale or mortgage of a suffi- 
cient part of the testator's real estate devised to them, to raise money to 
answer the deficiency. 

The plaintiffs charged that the testator's real estate was liable, on the 
deficiency of the personal estate, to pay the bond debt, but that the de- 
fendant pretends the real estate is liable to some mortgage or other incum- 
brances, and that the Attorney-General, on behalf of His Majesty, has 
claims on the estates, and also the annuitant on arrears of her annuity, 
and therefore prayed an account of the principal and interest of the bond 
debt, and to be paid out of the personal estate ; and if that should not be 
sufficient, that the deficiency should be paid out of the real estate, and 
that the assets might be marshalled. 

To this bill the defendants (except the defendant Macnamara) put in a 
general demurrer for want of equity. 

Mr. Mansfield, and Mr. Richards, in support of the demurrer. 

The objection to the bill is, that the plaintiffs are not entitled to any 
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part of the relief they pray. And the whole matter being upon the record, 
the proper proceeding is by demurrer. As to the prayer of the account, 
that is already decreed in the cause of Rigby v. Macndmara, If there 
was no rule to guide the Court, they would see the absurdity of permitting 
two suits to be brought when the party has once come in, and has come 
in to prove his debt in a former cause. But in Neve v. Weston, 3 Atk. 
557, there had been a bill by a creditor on behalf of himself and the other 
creditors, against the executor and devisee; the plaintiff came in 
under the decree in *that cause, and then filed his bill against the [*63] 
executor and devisee, and made the heir-at-law a party, who was 
not so to the former suit ; to this the executor and devisee pleaded the 
former suit depending, and Lord Chancellor said, that, " a man who 
comes in before a Master under a decree, is quasi a party to that suit; 
and the present plaintiff does not show an absolute necessity for bringing 
the heir before the Court : and allowed the plea." Here it appears by 
the bill that they have come in under that decree. Then, as to the prayer 
with respect to the real estates, that part of the bill cannot be supported 
till it appears that the personal estate is deficient, which cannot appear till 
the Master has made his report. The bill does not state that the personal 
estate is deficient, and therefore pray a sale ; but prays that if the person- 
alty shall be deficient, there may be a sale of the real estate : the words 
are only, " it appearing that the personal estate come to the hands of 
Macnamara is insufficient ; " so that it does not appear what personal 
estate exists, or may have come to other hands. It is therefore not a 
sufficient allegation to support the bill. 

Lord Commissioner Eyre. It certainly would not be right to load the 
estate with the expense of two causes, if one is sufficient. This is a 
demurrer in the nature of a plea of a former suit depending. Such a 
plea would not be good, unless the former suit were of the same nature 
and effect. But this is a case in which the effect of this suit could not 
be had in the former suit. This demurrer admits Mr. Rigby 's personal 
estate to be deficient ; here are other parties, particularly the Attorney- 
General, who may exhaust great part of the estate by the claim of the 
Crown ; and then the creditors must be content to come in under a 
decree to be made in this cause. The former cause will not be useless 
for what is left. The Court have it in their power to order the account 
in one cause to be made use of in the second. The demurrer covers too 
much ; the suit depending not being such as would be effective. 
Lord Commissioner Ashhurst concurred. 

Demurrer overruled, (a) 

(a) Story, Eq. PI. ch. 14, § 739, ib. ch. 4, ! 99. See Rattenbnry v. Fenton, 1 Coop. Temp. 
Brough. 60 ; Behrens v. Sieveking, 2 My. & Craig. 602 ; Matthews v. Roberts, 1 Green, 
Ch. 338 ; Hertell t>. Van Bnren, 3 Edw. 20 ; Neafie v. Neafie, 7 John. Ch. 1 ; Daniel v. 
Mitchell, 3 Bro. C. C. 544 ; 1 Barbour, Ch. Pr. B. 1, ch. 6, § 4, p. 125, 126. 
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[#64] # Smith and Others, Assignees of Lance, a Bankrupt, r. 
Everett and Others, Assignees of Maton, a Bankrupt, and 
Others. 

Lincoln's-Inn-Hall, 16th July. Lords Commissioners Eyre and Ashhurst. 

(Reg. Lib. 1791. B. fol. 420. b.) 

Order to pay money out of a particular fund, gives the party a specific lien thereon. 

Maton contracted with government to supply all the camps in Eng- 
land, about the year 1782, with certain articles : he made contracts with 
several sub-contractors, for the purpose of completing his contracts ; of 
these sub-contractors, the defendant Lance was one, who contracted for 
the supply of the camps in Essex, Kent, and Sussex. The defendant 
Everett, was one of M aton's securities to government for his performance 
of this contract, and by the stipulation articled, that all the moneys paid by 
government were to pass through his hands. The subject of the present 
bill was, that the plaintiffs, as assignees of Lance, might be decreed to 
have a specific lien on the moneys received by defendant Everett, and also 
on the moneys remaining due from the Lords of the Treasury, on account 
of the contracts made between them and Maton, and for necessary 
accounts. 

By the decree, 26th of June, 1787, the late Lord Chancellor ordered it 
to be referred to the Master to inquire, whether Maton the bankrupt 
signed and delivered such order as in the bill is stated to bear date 27th 
of November, 1782 (being the order hereinafter stated), and on what 
occasion, and whether both branches thereof were made on the same day, 
and when the same were respectively made and delivered to the defendant 
Thomas Everett : and that the Master should further inquire, whether 
any and what sums of money have been received under, or any and what 
credit given to, such orders, and that the Master should take an account 
of the money due to Lance or his assignees, for bread, &c. supplied to 
the encampments, pursuant to the terms of the contract with Maton, and 
reserved the consideration of costs and further directions until the Master 
should have made his report. 

The Master by his report dated 22d of February, 1792, reported 
[*65] that he found by the affidavit of John Adcock (who # was clerk to 
the defendant Everett, and also clerk and agent of Maton in the 
sub-contracts), that on the 27th of November, 1782, the several encamp- 
ments mentioned in the pleadings having broken up, Maton called at de- 
fendant Everett's compting-house, and delivered to him, the said John 
Adcock, the order dated 27th of November, 1782, and which was in the fol- 
lowing words : Salisbury, 27th of November, 1782, Mr. Thomas Everett, 
please to pay out of the money you may receive of the Treasury on my 
account, all such bills as I have accepted and made payable at your house, 
which I agree to allow in your account. I am your humble servant, John 
Maton." That the said John Maton, at the time he delivered the order 
to Adcock (as the said Adcock conceived), intended that the same should 
likewise extend to, and be an authority to defendant Everett to pay Lance 
and Hilder (another sub-con trator) what should respectively be due to 
them on balance of their accounts, and that he (Adcock) not thinking the 
order a sufficient authority, requested Maton to give a more direct order 
to defendant Everett for that purpose ; whereupon said Adcock, by direc- 
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tion and in presence of Maton, wrote under the said order, on the same 
sheet of paper, in addition thereto, the following words: (viz.) " You will 
also please to pay Messrs. Lance and Hilder, out of the aforesaid money, 
the balance that may appear due to them on account of the receipts de- 
livered by them, for supplies furnished to the several encampments under 
their management, in due proportion with me and my other sub-contractors, 
and also for their remaining stores and carriage of bread, when I am paid 
by the Treasury for the same, deducting any damages that may have in- 
curred by any neglect of them, or their agents, or expenses of journeys, 
&c I have been put to." That Maton then, in the presence of him, 
Adcock, approved of, and signed the said additional branch of said order, 
and delivered both to him, Adcock, as clerk to Everett, for the purposes 
aforesaid : and by said affidavit the Master found, that notwithstanding 
the said order bears date as at Salisbury, yet Maton wrote and signed the 
same in London ; and that Malon was accustomed to date orders and 
drafts, drawn by him as at Salisbury (that being his then place of resi- 
dence), although they were written and signed by him in London : and 
upon considering said affidavit, and no evidence having been laid 
before him to impeach the credit thereof, or controvert the *same, [*66] 
he conceived that Maton signed and delivered both branches of 
said order on said 27th of November, 1782, to said Adcock, for, and as 
clerk to, said defendant Everett. 

The Master then found a balance due from the estate of Maton to that 
of Lance of 994/. 2*. 6} d., and for supplies furnished by him and the 
defendants Hilder and Staffel jointly, a further sum to the estate of Lance 
of 606/. 2s. U£dL 

And the cause coming on now, for further directions, 

Mr. Solicitor-General, for the plaintiffs. 

The question is, whether this order amounts to a lien, on the part of 
the plaintiffs, on the funds paid or to be paid to Everett on account of 
the encampments. If the party has supplied the camps in consequence 
of the order, that will give him a lien in the funds. In a bill in -the 
Exchequer, on the subject of these contracts (Edyvcan v. Bowden, Exch. 
19th July, 1736), the lien was established, because the goods were 
supplied on the credit of the order. The order is made payable at the 
defendant's house by Maton, and there is further authority to pay Lance 
and Hilder. In the case of Row v. Dawson, 1 Vesey, 331, a similar 
order was held to bind the fund. 

Mr. Selwyn, for the defendants. The late Lord Chancellor, when thw 
cause came before him in 1787, was so far from considering the case 
of Edyvean v. Bowden as an authority, that he would not make the same 
decree. 

Lord Commissioner Eyre. That was because he doubted as to the 
fact, and whether it was a fair transaction *, as far as his opinion can be 
collected it was, and that there was a lien, otherwise be would not have 
sent it to the Master. 

Mr. Selwyn, and Mr. Stanley, for defendants. There was no direct 
lien, the direction is only, you will also be pleased to pay Lance and 
Hilder the balance which may appear due to them ; this is surely a 
direction to Everett to settle their accounts, but could give them no lien 
on the fund. It would not be compulsory on Everett to pay to 
them the money. It could not *be alien on future receipts; and [*67J 
with respect to moneys already received, there was an easier remedy 
by action at law. 

vol. iv. 7 
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Lord Commissioner Eyre. There cannot be the smallest doubt as to 
this matter. In the case in the Exchequer, Edyvean obtained a lien on 
account of the deed. Here the contracts were not entered into by deed, 
but the parties entered into these contracts with reference to the deed. 
As Everett was Maton's security, it was provided that the money should 
be paid to the sub-contractors by him, and he had the bills, in order to 
draw upon government. There could not be a stronger appropriation of 
the fund than this. It was meant that the sub-contractors should have 
the same benefit of the deed with the parties to it. 

Therefore the assignees of Maton must give authority to Everett to 
pay to the assignees of the sub-contractors the balances due to them, and 
the plaintiffs must have a declaration that they have this lien on the fund. 

Lord Commissioner Ashhurst Maton found it necessary to sub-divide 
his part of the contract. Edyvean's contract was such as to create a 
special lien, and it was intended the others should have the same benefits. 
This is not a debt, but a standing authority to Everett to give the other 
parties the same remedy. The parties stood in the place of Maton, and 
therefore their assignees have a right to a specific lien. (1) (a) 

(1) The Court declared that the assignees had a specific lien on the moneys received by 
Everett from the Lords of the Treasury, on account or the contract made between them ana 
F. M., and upon the money received, or to be received, in respect of the said contract. — 
ft. L. 

(a) 2 Story, Eq. Jur. ch. 28, 1 1044. 1047 ; Lett v. Morris, 4 Sim. 607 ; Morton v. Naylor, 
1 Hill, 683. 

As to the doctrine at law, in reference to the rights acquired by the assignee on an assign- 
ment of the whole or a part of a debt or demand, see Gibson v. Cooke, 20 Pick. 16 ; Man- 
deville v. Welch, 6 Wheat. 677 ; Bobbins v. Bacon, 3 Greenl. 346 ; Legro v. Staples, 
16 Maine, 262 ; Johnson v. Thayer, 17 Maine, 401 ; Chitty, Cont. (6th Am edit.) 614, 614 a, 
and notes ; 2 Story, Eq. Jur. ch. 28, f 1043. 



Grieves and Others v. Case and Others. 

[Vide S. C. 1 Ves. jun. 548, and 2 Cox, 301.] Lincoln Vlnn- Hall, 15th, 16th 
July. Lords Commissioners Eyre and Ashhurst. 

(Reg. Lib. 1791. A. fol. 367.) 

A bequest to be laid out in land for the support of preachers of two chapels, is a charitable 
use within the statute of mortmain. Money to be invested until an eligible purchase can 
be had, is a devise of land ; and void. Gift of part of the fund to A. and B., who were 
then the preachers, with directions for their continuing to preach, is part of the general 
plan, and therefore void. (1) 

Mary Parker, in 1776, having established a chapel at Fakenham 
Lancaster, in the county of Norfolk, she made her will, dated 20th of 

November, 1788, whereby she gave the sum of 600/. to be laid out 
[•68] in the purchase of freehold # and copyhold lands, fine certain, as 

soon as could be after her decease ; and till an eligible purchase 
could be made, her will was that the said sum of 600/. should be placed 
out at interest by her trusty and well-beloved friend Charles Case, of 
Tostrees, in the said county, gen.t, his executors or administrators, whom 
she chose and appointed trustees for the purpose of receiving and placing 
out the same for the most interest he could safely get, till a purchase 

(1) Vide 2 Fonbl. T. E. 208, 213, (ed. 1806.) 
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could be made, and for making such purchase, and upon trust and confi- 
dence tbat as soon as the said Charles Case, his executors or administra- 
tors, could meet with freehold lands, or copyhold lands, fine certain, 
suitable for ibe purpose, that he or they do purchase the same, and cause 
it to be conveyed to himself, or themselves, and the other trustees 
appointed by the survivor, in the Rolls of the Court of Fakenham Lan- 
caster, or in the court books thereof, and by the said deed enrolled for the 
said Fakenham chapel, and their heirs ; and the said 600/. she gave upon 
trust and confidence, to the end, intent, and purpose, that the interest and 
produce thereof, till a purchase should be effected ; and after effecting such 
purchase, that the rents and profits of the purchased premises should be 
fully, and as the same should become payable duly, applied and paid to 
such persons, in such parts and proportions, and at such times, as were 
thereinafter mentioned (that is to say), 2/. 10s. every year ; part of the 
interest of the said 600/. or rent of the purchased premises, she, thereby, 
gave to her friend Henry Rice, for and during the term of his natural 
life ; 51. yearly, other part thereof, she gave to Mary, the wife of John 
Riches, for her life ; 2/. 10s. yearly, other part thereof, she gave to the 
widow Ann Pawley, for her life ; 2/. 10s. yearly, further part thereof, she 
gave to the widow of the late T. Waterson, for her life, all to be paid 
quarterly, on the most usual feast days, or quarter days in each year, and 
without any deductions whatsoever, in her chapel at Fakenham aforesaid ; 
but her mind and will was, that in case her said annuitants, any, or either 
of them, should stand in need of parish relief, and the parishes or parish 
who ought to relieve them should take advantage of the above yearly gifts, 
and allow them any, or either of them the less on that account, then and 
from thenceforth the annuity or annuities of the person or persons so al- 
lowed the less, should be retained in the hands of her said trustee, 
his executors or administrators, and after proper parish relief 'should [*69] 
be obtained, he or they should give such retained sum or sums to the 
person or persons in whose favor they were intended by this her will, at 
his or their discretion, it being her intention that the same should not ben- 
efit any parish or parishes, but be a comfort and additional support to the 
said parties besides parish relief; all the residue of the said interest or 
rent, and also all the parts thereof hereinbefore given to the said Henry 
Rice, Mary Riches, Ann Pawley, and the widow Waterson, as they re- 
spectively depart this life, she gave and directed to be paid in equal moie- 
ties, the one to her friend Thomas Mendham of Bristow, Norfolk, teacher 
of the gospel, for his life; the other to her friend Samuel Eastaugh of Fa- 
kenham aforesaid, teacher of the gospel, for his life ; and after the de- 
cease of the said Thomas Mendham, upon trust, that one equal third part 
of the said interest or rent (the whole into three equal parts to be divi- 
ded) should be paid to the preacher or teacher for the time being, who 
should statedly officiate in the chapel in Bristow, belonging to the said 
Thomas Mendham, and where he then usually officiated ; and the other 
two thirds should be paid to her friend Samuel Eastaugh for his life, he 
and the said preacher exchanging on the Lord's day, alternately, the one 
at the said chapel in Fakenham, the other at the said chapel at Bristow, 
as hereinafter mentioned : provided, always, that the said Thomas Mend- 
ham and Samuel Eastaugh, do not voluntarily withdraw from, and refuse 
officiating at, the said Fakenham chapel, when able, as usual. In which 
case, the part or share of him or them so withdrawing and refusing, should 
during such recess cease, and go to the preacher or preachers who should 
be chosen, and officiate in his or their room or stead, and from and after 



52 Grieves v. Case. [1792. 

the decease of the said Samuel Eastaugh and Thomas Meudham, and the 
decease of the longer liver of them, upon trust, that such interest or rent 
be duly paid forever, to the preachers for the time being, who should be 
chosen by the trustees of Fakenham chapel, and the trustees, or the major 
part of communicants of her friend Mendham's aforesaid chapel, at Bris- 
tow, in the following proportions (to wit), two thirds thereof (the whole 
into three equal parts to be divided) to the preacher of her own chapel, 
in Fakenham ; and one third part of the said interest or rent to the 
preacher, for the time being, of the said Bristow chapel, which said two 
preachers should officiate by turns, and eichange or supply each 
[*70] other's places alternately, and constantly "supply Barney chapel 
between them, if the proprietor thereof should think meet : provided, 
always, that the gratuity for Barney chapel be equally divided between 
such two preachers, and whatever donations were, or thereafter might be 
(eft, for the support of the said Bristow chapel, two thirds thereof should 
go to the stated preachers thereof, and the other third should be paid for- 
ever to the stated preachers of Fakenham chapel. Item — notwithstand- 
ing what has been before said in this her will, it was her desire, and she 
did thereby request, that the said Samuel Eastaugh should not continue a 
stated preacher in the said chapel, nor enjoy the benefit intended him by 
this her will, for any longer time than he continues to preach the Gospel 
of Christ Jesus. 

On a bill for distribution, and to have these devises declared void, as 
being in mortmain, three questions were made : 

1st. Whether the bequests, as far as they related to the chapels of Bris- 
tow and Fakenham, were charitable uses. 

2d. Whether they might not be kept on foot as money legacies. (2) 

3d. Whether, if they were void, the bequests to Mend ham and East- 
augh could be supported as distinct interests, unconnected with the 
charities. 

As to the first question, the Lords Commissioners were of opinion, it 
was a charitable use, in respect of the benefit the congregations were 
meant to derive from the preaching of their teachers. 

As to the second, the case of Grimmet v. Grimmet, Amb. 210, was 
cited in argument ; there money was directed to be laid out in the funds 
for charitable uses, until it could be laid out in the purchase of lands to 
the satisfaction of the trustees, and which it was held gave an election to 
the trustees to keep it in the funds, if they chose it ; and therefore the 

bequest was supported. 
[•71] # But the Court said that case was grounded upon a very nice 
criticism of the expressions ; they would not express any opinion 
upon that case, because this case fell within the exception allowed by 
Lord Hardwicke to vitiate the devise, because land ultimately is the thing 
intended here to be given. 

3d. It was contended that Mendham and Eastaugh were meant per- 
sonal bounties, without any express condition annexed, and that if they 
were removed or prevented by illness from preaching, or by any other 
means than voluntary desertion, they were to keep their life interests, and 
cited Doe v. Aldrich, 4 Term Rep. 264 ; and said, Lord Thurlow was of 
this opinion when the cause first came on to be heard, and had therefore 
directed that the annuities were not to be delayed. 

(2) Sec the points, which were insisted on when the cause came on originally before Lord 
Thurlow, &c. &c., rally slated in Mr. Cox's report of the principal case, 2 vol. 305, 6c 
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But the Lords Commissioners held that Lord Thurlow's opinion, as 
Far as could be collected from the decree, extended only to the annuities 
properly so called, which were so termed by the will, and were prop- 
erly so, being given out of the fund/ but did not extend to the 
bequest? to Mend ham and Eastaugh, which were of the surplus of the 
Fund itself. 

They held that the general scheme of the will was, to vest the money 
in land, as a perpetual fund for the charity intended, of which Mendham 
and Eastaugh were to take the parts allotted to them, ed ratione as 
preachers, and for that purpose ; and relied on the clauses imposing the 
duty of preaching, as clear evidence of that intention. That, therefore, 
their interests were provided out of the charity fund, as part of the gene- 
ral scheme inseparably annexed to it, and which must fail by the failure 
of the plan. They decreed, therefore, for the plaintiffs, and declared these 
bequests void. (3) (a) 

(3) The Court, upon this occasion, " declared, that the disposal of the estate made by the 
testator's will, in favor of the defendants T. M. and S. E., and the persons in whose favor 
the trust of the sum of 6002. is limited after the decease of the defendants M. and E., and 
of the sum of 400/. in the event of E. G. dying under the age of twenty-one years, being a 
disposition to a charitable use, the same is to be considered as a void devise, and contrary to 
the statute made in the 9th year of His late Majesty, King George the Second, &c."— R. L. 

(a) See Grieves v. Case, 1 Yes. jun. 348 ; Hovenden's note, 1 Supp. p. 202 - 206 j 2 Wil- 
liams, Ex Pt. 3, B. 3, ch. 1, f 2, p. 702-707. 



♦Blount v. Burrow. [*72] 

[Vide S. C. 1 Ves. jun. 546.] Lincoln's-Inn-Hall, 18th July. Lords Commis- 
sioners Eyre and Ashhurst. 

(No Entry.) , 

Donatio mortis causa may be for a particular purpose. (1) [If a party is charged by means 
of his own examination, &c., he may read the whole of it in his discharge.] (2) 

The bill stated that Sir James Burrow had, by bis will, dated 9th of 
May, 1781, bequeathed to John Burrow, Esq., his nephew, a legacy of 
3000/., which he directed to be paid in the manner mentioned in said 
will, and appointed defendant, Robert Burrow, executor of said will ; and 
on the 9th of January, 1781, made a codicil to said will, whereby he re* 
voked the said legacy of 3000/., and by said codicil, gave and bequeathed 
the like sum of 3000/. to the defendant his nephew, Robert Burrow, his 
executors and administrators, upon trust, from time to time, to receive the 
dividends and profits arising from said legacy, and to pay and dispose of 
the same into the hands, and for the proper use and benefit, of said John 
Burrow, and for which his receipt should be sufficient, and upon further 
trust, after decease of said John Burrow, to transfer and assign said 
legacy to his executors and administrators. 

John Burrow, being so entitled by said codicil to the legacy of 3000/., 
he, 24th of May, 1788, made his will, and thereby gave to plaintiff 1000/., 

(1) Upon the nature of these gifts, see 1 Roper on Legacies, 1 et seq. ; Hill v. Chapman, 
antes, 2 vol. 612, with the other references in the Editor's note there ; and Tate v. Hilbert, 
postea, 286. 

(2) See the report, 1 Yes. jun. 546. 
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to be paid three months after his decease, out of 2000/. remainder of a 
legacy in his favor from the late Sir James Burrow, and what ready 
money, bills, or bonds he had by him at his death, and to his cousin, the 
defendant, Robert Burrow, he bequeathed the residue and remainder of 
said legacy and ready money ; and the residue of his personal estate he 
gave unto defendant James Waller, his heirs, executors, administrators, 
and assigns, and appointed him sole executor. The defendant Robert 
Burrow set up a claim arising under the marriage settlement of testator, 
John Burrow, to retain the 2000/. against the plaintiff's legacy, but that 
claim was immaterial to the subject of the present cause. 

The bill was filed against defendant Robert Burrow for payment of the 
legacy of 1000/. out of the remaining 2000/. of the legacy, and against 
Waller for an account of the personal estate of testator come to his hands 

as executor. 
[*73] # The defendant Waller, by his answer, said he had possessed 
effects only of trifling value of the testator, and that defendant Bur- 
row insisting on his right to retain the 2000/. he could not pay the legacy. 

At the hearing of the cause, 22d June, 1790, it was referred to the 
Master, to take the usual accounts ; and further directions were reserved 
till after he should have made his report. 

The defendant Waller, being examined upon interrogatories, put in the 
following examination. " But this examinant saith, that the said testator 
did, on or about the 26th day of December, 1788, being about twelve 
days previous to his death, give and deliver to this examinant four India 
bonds for the respective sums of 100/., for this examinant 7 s use, to ena- 
ble him to carry on and maintain a suit, which said testator commenced 
in this Honorable Court, against Sir Francis Wood, Bart., and the said 
Robert Burrow, and Henry Boldero, Esq., since deceased, in or about 
Michaelmas term, 1788, and which was, at the death of the said testator, 
and still is, depending and undetermined, and therefore the examinant 
claims the same." 

The Master, in his report, charged the defendant Waller with these 
bonds as part of the personal estate of the testator John Burrow. 

And the defendant excepted to the report on that account. 

Mr. Lloyd, and Mr. Hail, for the exceptant, argued that the Master was 
wrong in reporting that the 400/. India bonds, were part of the testator's 
personal estate; for, by the defendant's examination, the fact of the de- 
livery of them to the examinant for his own use, was clear ; and the India 
bonds were the proper subject of a donatio causa mortis, and the de- 
livery was a good donatio causa mortis. Snellgrove v. Bailey, 3 Atk. 214, 
shows this, and also that the defendant's evidence is sufficient. There 
was no evidence in that case but the defendant's answer, and it was held 
sufficient. So it was in Hill v. Chapman (ante, vol. ii. p. 612), 
[*74] where the gift was proved ( as here) by # the defendant's examination. 
Here it does not appear, otherwise than by the examination, that 
the 400/. bonds are in the defendant's possession ; and if the examination 
is read for the purpose of charging them, it must be read for the purpose 
of discharging him also, Kirkjpatrick v. Love, Amh. 580, 1 Eq. Abr. 10. 

Mr. Selwyn, and Mr. Ainge, for the plaintiff. 

In the examination these bonds are not claimed as a donatio causd 
mortis, but as a sum intrusted to the defendant to carry on a suit com- 
menced by the testator. Certainly an India bond may be made the 
subject of a donatio causd mortis, but, to be so, the gift must be in 
extremis : and, under suspicious circumstances, the Court will not de- 
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dare it to be so, upon the party's own oath. Here the whole fund is 
bat 530/. including the bonds, the disbursements amount to 200/. 9 so 
that the testator is supposed to have given away what will not leave 
enough for the necessary disbursements ; and the defendant did not state 
this matter in his answer, or until this examination, in answer to interroga- 
tories in which India or other bonds were inquired to. Then the ques- 
tion is, whether in such a case the defendant shall be admitted to avail 
himself of his own oath. The receipt of the bonds may be proved so, 
because it is capable of proof by other evidence ; but the gift cannot be 

S roved by the defendant's oath, because it must be proved by other means. 
I r. Ambler, in the case cited, refers to a case of Talbot v. Rut lege, but 
that case was determined the other way. The date was the 17th of 
October, 1747, and the case was as follows : 

Plaintiff and defendant dealt in the lace-trade, as copartners ; the bill 
was brought for a general account, and the decree pronounced with the 
general directions; defendant was sworn before the Master touching his 
receipts and payments : on his examination in writing, he acknowledged 
the receipt of some sums of money, but swore in his examination that 
he disbursed those moneys, at other times, on account of the partnership 
dealings; and the Master, by virtue of that examination, charged 
the defendant with his receipts, and put him upon 'proving the [*75] 
discharge ; there was no other proof, than as above, to charge 
the defendant. 

Defendant took the general exception to the Master's report ; and on 
arguing the exception, 

Lord Chancellor Hardwickb declared, that the rule of this Court, 
and the court of law, as to reading an answer or examination against a 
party, is different. That this Court is too confined in their rule, and the 
court of raw is too large : that one part of an answer, in this Court, may 
be read against a party, without reading the answer throughout ; but at 
law, it is otherwise : and if the judge at law considers, that though the 
whole of the answer is read there, yet every part of the answer or exami- 
nation is not of equal credit, he thought the rule of law to be preferred. 
In this Court, if a man is to be charged by a book, or other writing, he 
shall also be discharged, if the entries are made for that purpose therein ; 
and so have been many cases relating to goldsmiths' and merchants' ac- 
counts; and that was allowed in a case relative to the estate of Sir 
Stephen Evans. But what is sworn by a man's answer or examination, 
admits of a different consideration ; as, if a man admits, by his answer, 
that he received several sums at particular times, and in the same answer 
swears he paid away those sums at other times in discharge, he must prove 
his discharge, otherwise it would be to allow a man to swear for himself, 
and to be his own witness, (a) 

(a) The authorities upon this point were fully examined by Chancellor Kent, in the case of 
Han v. Ten Eyck, 2 John. Ch. 62, at pases 87 - 98, and he there arrives at the conclusion, 
that where the answer is put in issue, what is confessed and admitted need not be proved ; 
but where the defendant admits a fact, and insists upon a distinct fact by way of avoidance, 
he must prove the fact so insisted on in defence. See also, in support of the same position, 
Ringgold v. Ringgold, 1 Har. &Gill, 11, 80-83 ; Beck with v. Butler, 1 Wash. 224 ; Lamp- 
ton v. Laxnpton.6 Monro. 620 ; Payne v. Coles, 1 Munf. 373 ; Boardman v. Jackson, 2 Ball. 
& Beatt. 382 ; Thompson v. Lambe, 7 Ves. 687 ; Wasson v. Gould, 3 Blackf. 18 ; Robin- 
sou v. Scotney, 19 Ves. 684 ; Randall v. Phillips, 3 Mason, 363 ; New England Bank v. 
Lewis, 8 Pick. 119, 120 ; Copeland v. Crane, 9 Pick. 73. 

The case of Hart v. Ten Eyck, was, however, reversed on this point by the Court of 
Errors in New York. This latter decision was not reported. See note to Woodcock v. Ben- 
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The Court overruled the general exception taken by the defendant to 
the Master's report, and confirmed the report. 

His Lordship referred to 2 Vern. 194, Howard v. Brown, 

Lord Commissioner Eyre said, its being for a particular purpose did 
not prevent its being a donatio mortis causa, the law implies the condi- 
tion, (b) 

Mr. Lloyd, in reply. 
[*76] *It appears from HiU v. Chapman, that the gift, in order to be do- 
natio mortis causa, need not be in extremis ; there is no averment in 
any of the cases that it was so, or that the giver expressed that as the cause 
of the gift. But if this was necessary, the giver in this case died within ten 
days after the gift, so that it may be presumed it was given in contempla- 
tion of his death. If he gave the bonds to the defendant Waller, it waa 
an ademption of the legacies in the will, as to these. But it is not neces- 
sary to decide this question between codefendants, as there is enough to 
pay the present plaintiff. 

Lord Commissioner Eyre. The purpose of this suit will be answered 
by decreeing the plaintiff his legacy ; but is there any case where a legatee 
can have his legacy without the whole fund being arranged? If the 
1000/. is to arise here out of both the funds, that introduces a question, 
as the persons interested in the residue must be parties. 

The best way will be to send it to an issue, whether the bonds were 
delivered by the testator to defendant Waller. 

net, I Co wen, 744, and extracts from Mr. Emmet's argument, in which the doctrine coo- 
tended for by the appellants, before the Court of Errors, is very ably and clearly stated. 

In Woodcock v. Bennet, 1 Cowen, 712, it was held, that an answer responsive to the bill, 
and within the discovery sought, is legal evidence in all cases ; and this whether it be a denial 
of some fact alleged by the complainant, or sets up a fact by way of avoidance merely. See 
also Stafford v. Bryan, 1 Paige, 239 ; Forsythe v. Clark, 3 Wend. 643 : M'Caw v. Blewitt, 
2 M'Cord, 90, lot, 102 ; Columbia Bank v. Black, 2 M'Cord, 344, 350. See further the cases 
cited in Cowen & Hill's note to 1 Phil. Ev. 154, note, 292. 

(6) See Blount r. Burrow, 1 Ves. iun. 546 ; Hovenden's note, 1 Supp. 200-202 ; Hill v. 
Chapman, 2 Bra. C. C. 612, 613, and notes and cases cited ; 1 Story. Eq. Jur. ch. 10, § 60S, 
607 a ; 2 Kent (5th edit.), 444-448 ; Tate v. Hilbert, 4 Bro. C. C. 2S6 ; Parish v. Stone, 
14 Pick. 205. 



MlLDMAY V. MiLDMAY. 



Ca. 28th June. Lincoln 's-Inn-Hall, 20th July. Lords Commissioners Eyre and 

Ashhurst. 

(Reg. Lib. 1791. B. fol. 597. b.) 

Bill, by tenant in tail in reversion to have timber cut. ordered ; and that the money be laid 
out in the funds, and the claims discussed, when tenant in tail of age. (1) 

Carew Henry Mildmay, Esq. by will, 14th of July, 1778, devised his 
manors, &c., in the counties of Essex, Somerset, Dorset, and South- 
ampton, and elsewhere in England, to trustees for ninety-nine years ; and, 
subject to payment of debts and legacies, he gave the same to the use of 
his daughter Ann Mildmay, afterwards called Ann Hervey Mildmay, for 

( l) The Third Edition notices that Lord Loughborough, C. afterwards directed the money 
to De laid out in land to be settled to the same uses. This is now the general course, though 
the practice is of modern origin, and some difficulties now and then present themselves. 
See Burgess v. Lamb, 16 Yes. 174, &c., 182, and Delapole v. Delapole, 17 Ves. 160. 
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life, but without power to do or commit any manner of waste ; with re- 
mainder to trustees to preserve contingent remainders ; remainder to her 
first and other sons; remainder to daughters; remainder to the plaintiff's 
mother Dame Jane, the wife of Sir Henry Paulet, St. John Mildmay, by 
the description of Jane Mildmay, spinster, daughter of testator's nephew 
Carew Mildmay, for life, without power to do or commit any man- 
ner of waste ; 'remainder to trustees to preserve contingent remain- [*77] 
ders; remainder to the 1st, 2d, 3d, and every other son and sons 
of said Jane Mildmay in tail-male; remainder to Ann Mildmay, another 
daughter of said Carew Mildmay; remainder to Letitia Mildmay, another 
daughter of said Carew Mildmay ; with divers remainders over ; with an 
ultimate remainder to testator's right heirs. And there is a proviso in the 
will, whereby power is given to the persons in possession of the real estate 
to cut coppice-wood ; but no further trusts of the term of ninety-nine 
years were declared. 

The testator died in 1784, Ann Mildmay entered and died in 1789, 
leaving defendant Dame Jane, and Ann, and Letitia Mildmay, her co- 
heiresses at law, and also co-heiresses of the testator. Jane Mildmay, 
in the year 1786, intermarried with Sir Henry Paulet St. John (now the 
defendant Sir Henry Paulet St. John Mildmay), and they have had issue 
the plaintiff, their eldest son, and another child ; and, on the decease of 
the said Ann Hervey Mildmay, Dame Jane, and her husband, Sir Henry 
in her right, entered and took possession of the estate devised to said 
Dame Jane for life ; and the plaintiff as first son of the marriage is 
entitled to an estate-tail in the manors, &c, so devised, expectant on the 
determination of the estate for life of his mother therein. 

There being a considerable quantity of timber standing on the estates 
fit to cut, and in danger of running to decay ; the present bill was filed, 
on behalf of the infant tenant in tail in remainder, praying that the 
timber might be cut and sold, and the money paid into the bank, and laid 
out at interest, to accumulate for the benefit of plaintiff, or such persons 
as shall become entitled to an estate of inheritance in possession, of the 
manors, &c, by virtue of the will of the testator, &c. 

The defendants, Sir Henry St. John Mildmay, and Dame Jane, his 
wife, admitted the facts, but insisted the interest, dividends, and proceeds 
of the money to be obtained by the sale of the timber, ought to be paid 
to defendant Dame St. John Mildmay, during her life. 

•The cause came on to be heard, 2d of July, 1790, when the [*78] 
Lord Chancellor referred it to Master Graves, to see whether it 
would be for the benefit of the plaintiff, the infant, and the persons in- 
terested in contingency, to have the timber cut down, and upon what 
terms. 

The Master made his report, dated 20th of November, 1790, stating a 
very large number of trees, and to a great value, to be fit to be cut down, 
and stating the interests of the several parties, and that proposals had 
been made to him of proper persons to select the trees proper to be cut, 
of which proposal he had approved, and thought it would be for the benefit 
of the plaintiff, and the persons entitled in contingency to said estates, to 
have the timber cut, and the purchase-money paid into Court for the 
benefit of the parties interested therein. 

The matter being opened as before stated, and Lord Chancellor saying 
he saw no objection to such a contract between the tenant for life, and 
tenant in tail, 

Mr. Solicitor-General (for the defendants, Sir Henry and Lady Mild- 

VOL. iv. 8 
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may), said he did Dot rise to oppose it on the terms proposed by her 
answer, but that the Court was not in use to allow such covenants ; that 
in Garth v. Cotton (2) (3 Atk. "51), where the tenant for life was re- 
strained from committing waste, and the first remainder-man in being, 
was not, and they entered into a contract to fell timber and divide the 
money, an intermediate remainder-man being afterwards born, recovered 
for the waste committed by that collusion ; so here, if the present re- 
mainder-man should die without coming into possession, and another re- 
mainder-man should come into possession, he would ha?e a right to treat 
this as waste. The person entitled to commit waste, must wait till he 
comes into possession. It is the duty of the trustees to preserve con- 
tingent remainders to prevent waste from being committed ; they are to 
protect timber, mines, &c. 

Mr. Mitford, for the plaintiff, said, that was the reason the prayer of the 
bill was, that the money should be laid out for such person as should 
[ *79 ] become entitled to possession. He *cited Tullit v. Tullit, Amb. 
370, and Marsh v. Lisle, before Lord Bathurst, 1778, and also the 
case of Williams v. The Duke of Bolton (stated in Mr. Cox's note on 3 Wms. 
268), where the money was ordered to be invested in the funds, for the 
benefit of the person who should become entitled. 

Lord Chancellor said, that was on a different ground, because it was 
an abuse of his situation as tenant for life. He doubted whether there 
ever was a case where tenant in tail and tenant for life had agreed to cut 
timber, and divide the money, and afterwards the tenant in tail dying, and 
another becoming entitled, had filed his bill to have the money, on account 
of the iniquity of the contract ; but he thought that, by turning this into 
money, he might vary the nature of the property and its consequences ; 
and would not go the length of the purpose for which the bill was framed ; 
that there was no doubt, in this case, of the propriety of cutting the tim- 
ber, and of the fairness of the proposal ; but it would be more proper the 
money, to be produced by the sale of the timber, should be laid out in land 
to the same uses, and directed the order to be taken so, de bene esse. 

Upon this cause coming on again, it was referred to the Master, to par- 
ticularize the timber necessary to be cut. 

After the report of proper timber, and an order for cutting it, and after 
the timber had been actually cut, this cause came on again for further di- 
rections before the Lords Commissioners Eyre and Ashhurst. 

Mr. Mitford contended, on behalf of the infant tenant in tail, that the 
money produced by the sale of the timber, ought to be laid out in the 
funds, to accumulate till the tenant in tail should be of age, and that if he 
should die, any person who might be entitled, should be at liberty to 
apply. 

Mr. Solicitor-General, for the defendants, insisted, that although the 

tenants for life could not themselves cut timber, yet nobody could cut it 

without their consent ; therefore, if the tenant in tail was of age, he 

[ *80 ] could not cut it but upon terms with them, and they * would not 

consent unless upon those of having a life-estate in the money. 

Lord Commissioner Eyre said, the claim of the tenants for life would 
be open to them, when the tenant in tail should come of age. That he 
thought the Court had done wrong in doing for the tenant in tail, what he 
could not have done for himself; but that when he should come of age, 

(2) This case seems better reported in 1 Yes. 524, 526, and in 1 Dick. 183, which latter is 
from Lord Hardwicke's MS. 
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the claims must be discussed in a bill, and in the mean time the money 
to be invested in the funds, (a) 

Lord Commissioner Askhurst concurred. 

It was therefore ordered accordingly, and that the costs should be paid 
by the plaintiff, reserving the consideration (3) out of what fund they should 
come. 

(3) Whether the plaintiff should, and how, be reimbursed such costs, and likewise the 
plaintiff's costs, until the question should arise unto whom the bank annuities directed to 
be purchased should belong. — R. L. The money was afterwards laid out in the purchase of 
lands which were settled to the same uses. 

(a) Eden on Injunct. (2d Am. edit.) cb. 10, p. 266, 266 j 2 Story, Eq. Jur. ch. 23, f 919. 



Cooper and Others v. Denne, et e contra. 

[S. C. 1 Ves. jun. 565.] Lincoln's-Inn-Hall, 18th, 23d July, Lords 
Commissioners Eyre and Ashhurst. 

(No Entry.) 

Court will not decree a specific performance of a purchase where there is a doubtful title. (1) 

These were cause and cross-cause. The plaintiffs in the original cause 
filed their bill against Mr. Denne, stating that Moses Pranks, deceased, 
wishing to build an house, for his own residence, at Teddington, Middle- 
sex, and John Perkins, Esq., being seised of an estate for life, with re- 
mainder to his first and other sons in tail-male, of several parcels of land 
there, under the will of his father Mathias Perkins, Mr. Franks treated 
with the said John Perkins to take the same upon lease. 

Accordingly, by indenture of lease, dated 24th of June, 1793, reciting a 
private act of Parliament passed in the first year of His present Majesty, 
reciting the will of the said Mathias Perkins, and that great improvements 
might be made of the premises, by granting building leases thereof for 
the benefit of the persons entitled under the said will, which could not be 
done without the aid of Parliament, it was enacted, that it should 
•be lawful for the said John Perkins, by indenture or indentures to [ *81 ] 
demise, lease, or grant, all, or any part of the said premises, unto 
any person or persons who should be willing to build upon, or substantially 
repair the same, for any term not exceeding ninety-nine years, to take 
effect in possession, so as such lease should be made, in order for the 
premises to be built upon, or otherwise lastingly repaired and improved, 
and so as there should be reserved and made payable quarterly, or half- 
yearly, the best and most improved yearly rent or rents that could be 
gotten for the same, without taking any sum by way of fine, and so as 
the tenants should enter into covenants to keep the premises in repair, 
and other usual covenants ; it was witnessed that the said John Perkins, 
by virtue of the said power, did demise to the said Moses Franks, all that 
piece of arable land, called the Wheatfield, containing, by estimation, 
seven acres, together with the tithes thereof, to hold to the said Moses 

(1) The Editor has already observed, in his note to Shapland v. Smith, antea, 1 vol. 76, 
note (4), that although Lord Eldon, C. has repeatedly disapproved of the Court's letting 
purchasers off where the title was doubtful, his Lordship has always felt himself bound by 
that course. See the authorities there collected ; and Wheate v. Hall, 17 Yes. 80 ; and 
Sloper *. Pish, 8 Ves. fc Beam, i See post, 88, note (a). > 
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Franks, &c, for ninety-nine years, at the rent of 28/. 5s. 6d. per annum, 
in which lease was a covenant, on the part of Franks, to build a sub- 
stantial messuage or tenement on the premises, and to lay out 1000/. in 
the building. 

By another lease of the same date, and between the same parties, and 
reciting the power, said John Perkins demised to the said Moses Franks, 
all that piece of land called the Long Meadow, containing six acres, with 
the tithes for ninety-nine years, at the rent of 24/. 45. 6d. per annum, in 
which lease was a covenant on the part of Franks, to erect a tenement or 
building thereon, and to expend 100/. in such building. 

By a third lease of the same date, the said John Perkins demised to the 
said Moses Franks, the piece of ground called The Little Meadow, with 
the erection or building thereon, containing three acres, together with the 
tithes for the term of thirty-one years, at the rent often guineas, in which 
lease is a covenant from the tenant to keep the said building in repair. 

In all the leases there were covenants from John Perkins, that Franks, 
&c. should hold and enjoy the premises, without any eviction, &c. from 
"Perkins, his heirs or assigns, or any person claiming under him or 
them. 
[ # 82 ] # *The Wheatfield being the part best adapted for building, Mr- 
Franks built thereon a capital brick mansion-house, fronting south 
toward the river Thames, with coach-houses, stables, and other offices, 
and a green-house and hot-house, &c, and laid out the remainder of the 
seven acres in pleasure and garden ground ; and, in erecting and building 
the same, he laid out 10,000/. and upwards. He built an ice-house on the 
six acre piece, and laid out 100/. and upwards; and he repaired the build- 
ing on the three acre piece, and laid out the rest of the six acre and three 
acre pieces for the use and accommodation of the mansion-house ; and 
when the house, &c. was completed, Mr. Franks went to reside there, and 
continued so to do till his death. 

John Perkins having a son named John David Perkins, who was tenant 
in tail of the premises, and he having attained his age of twenty-one years, 
they agreed to join in suffering a recovery, and accordingly, by lease and 
release, 24th and 25th of November, 1785, they conveyed the said three 
pieces of land demised to the said Moses Franks, and other premises, to 
Winbourn, to make him tenant to the precipe for the purpose of suffering 
a recovery, the uses of which were declared to be to the use of John 
Perkins, for life, sans waste, remainder to a trustee for five hundred years 
upon the trusts therein mentioned, remainder to John David Perkins in 
fee ; and the recovery was suffered. 

John David Perkins being so entitled to the remainder in fee expectant 
on the death of his father, subject to the term, applied to Skinner and 
Dyke to sell the same by auction, who accordingly prepared particulars of 
the same, in which the premises in question were described as being in 
lease to, and in the possession of, Mr. Franks, and sold the same by pub- 
lic auction to George Peters of London, merchant, the term and rent under 
which Mr. Franks held the same having been declared and added in 
writing to the printed particulars; and by indentures of lease and release, 
10th and 11th of February, 1786, the remainder in fee was conveyed by 
John David Perkins to Mr. Peters, and the leases made by John Perkins 

to Mr. Franks were particularly taken notice of. 
[*83] *In April, 1789, Moses Franks died intestate, leaving Phila 
Franks (who is since become a lunatic) his widow, and the plain- 
tiff, Mrs. Cooper, his only child, to whom letters of administration have 
been granted for the use and benefit of her mother during her lunacy. 
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The plaintifis, Mr. and Mrs. Cooper, possessed themselves of the premi- 
ses, and of the leases thereof, and the affairs of Mr. Franks requiring that 
the same should be sold, the plaintiff gave instructions to Mr. Christie to 
sell the same, and he caused printed particulars to be prepared, and on the 
15th of April, 1790, put up the same to sale, and having in the particulars 
stated the tenure inaccurately, he, previously to the sale, made a declara- 
tion of the real state of the leases, and that one acre, part of the kitchen 
garden, was held at will, at 2/. 2s. per annum, and such declaration was 
written underneath one of the printed particulars, and he declared that the 
fixtures were to be valued ; and having put up the premises to sale, the 
defendant was declared the best bidder, at the sum of 5092/. 10s. and paid 
a deposit of 500/. into the hands of Mr. Christie, and signed an agreement, 
dated 15th April, 1790, whereby he undertook to pay the remainder of the 
purchase-money upon having a good title of the premises executed to 
him. 

After the sale, an abstract of the plaintiff's title was delivered to the 
defendant's solicitor, and the defendant was let into possession ; but by 
agreement it was to be without prejudice to any objection the defendant 
might make to the title. 

Doubts arising upon the title, the abstract was laid before counsel, under 
whose advice Mr. Denne declined completing the purchase. 

Upon that a bill was filed by the vendor for a specific performance. 
Mr. Denne put in an answer to this bill admitting the facts, and stating 
the opinion of counsel, that the title was materially defective and excep- 
tionable, particularly as it was extremely doubtful whether the leases ex- 
ecuted by John Perkins to Moses Franks were not void, as not con- 
formable to the power given *by the act of Parliament to grant [ *84 ] 
building leases ; and moreover, as he had been informed that Franks 
paid John Perkins 100 guineas, or some other sum of money, as a fine for 
granting the leases, free from tithes. He further admitted, that his being 
let into possession, was upon a previous agreement, that it should be 
without prejudice to any objection that he might make to the title. He 
said that the house being out of repair, he had laid out 100/. in repairs; 
and that, after he had been informed of the objection to the title, he had 
acquainted the plaintiff Mr. Cooper therewith, and of his intention of quit- 
ting the premises until the objection should be removed, and the purchase 
completed ; but that it was afterwards agreed between the plaintiffs and 
defendant, that he should continue in possession from Midsummer, Old 
Stile, to Christmas, Old Stile, as tenant to the plaintiffs, at the rent of 105/. 
for that term ; and the defendant accordingly continued in possession until 
the Christmas following, when he delivered up possession ; and offered to 
pay the rent to the plaintiffs, which they refused to accept ; he admitted 
therefore, that he had refused to complete the purchase, but that he was 
willing so to do, if the Court should be of opinion that the leases were 
good in law ; and, in that case, insisted he ought not, in regard to the 
money laid ont in repairs, to be compelled to pay interest for the purchase- 
money. 

Mr. Denne afterwards being informed that 100 guineas had been given 
by Mr. Franks upon granting the leases, as a fine for including the tithes 
in the demise, which it was apprehended was expressly contrary to the 
power in the act of Parliament ; and having no other evidence of this, but 
what fell from Mr. Cooper in a conversation with Mr. Denne, when no 
other person was present, filed a cross-bill stating to that effect, and charg- 
ing that the plaintifis in the original suit could not make a good title to 
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the premises, on account of the leases not being made conformably to the 
power, and on account of the said fine paid, and that Cooper had in his 
possession a letter or other paper of John Perkins, acknowledging the re- 
ceipt thereof: it also charged that Mr. Peters, who claims the reversion, 
and John David Perkins had threatened, after the death of John Perkins, 
to contest the validity of the leases, as not being made in con- 
[ *85 ] formity to the power ; and upon application *to them had refused 
to confirm the leases : the cross-bill therefore prayed that the contract 
might be delivered up to be cancelled, and Mr. Denne be declared to be 
discharged from the purchase, and the deposit returned. 

Mr. and Mrs, Cooper put in an answer to the cross-bill, by which they 
said they could not set forth whether Moses Franks paid any sum by way 
of fine for the leases, except that, in a paper set out by Mr. Cooper, appear- 
ing to be an account of drafts on his banker, there was an item " 1753, 
July 19th, draft on Hankeys, payable to Perkins for tithes 105/.," and that 
the account was found by defendant and Mr. Pitches his solicitor, among 
a number of papers belonging to Mr. Franks ; and Mr. Cooper said, that 
having discovered the premises to be tithe free, he informed Mr. Denne 
that an allowance would be expected in consequence thereof, and that Mr. 
Cooper and Mr. Denne, having met afterwards, and Mr. Denne having ex- 
pressed surprise that the premises were tithe free, Mr. Cooper then said 
he could only account for it, upon a supposition that Mr. Franks had given 
a consideration for it, which arose from a recollection he had of this item 
in the account. They further said they did not believe John David Per- 
kins or Mr. Peters had threatened to contest the validity of the leases ; on 
the contrary, they believed that John David Perkins had never been made 
acquainted with the disputes between plaintiffs and defendant, and Mr. 
Peters had declared that he would never attempt to take advantage of the 
invalidity of the leases, supposing them to be invalid, or take any steps to 
try the validity thereof. 

The causes came to be heard before Lord Thurlow, 26th of January 
last, when it was referred to the Master, to see if a good title could be 
made to the premises, and costs and further directions were reserved till 
the Master should have made his report. The Master on the 25th of 
April made his report, and thereby certified his opinion, that a good title 
could not be made to the premises in question, and an order nisi having 
been made for confirming the Master's report, the plaintiff in the original 
cause filed an exception to the report, for that the Master ought to have 

certified that a good title could be made to the premises. 
[•86] # Mr. Solicitor-General (in support of the exception). There are 
two questions in this cause, first, whether the leases were originally 
good ; second, whether they were confirmed by the recovery. 

Lord Commissioner Eyre. It can hardly be argued that the leases are 
good, under the power in the act of Parliament. The second question 
may be of more importance. 

Mr. Solicitor-General then stated the circumstances much at large, 
and contended that, as the leases were recited in the recovery, and also 
in the particulars under which Mr. Perkins purchased, they were con- 
firmed : and that whatever equity John David Perkins wtfuld have against 
Mr. Peters, the executors of Mr. Franks would have the same ; and if Mr. 
Denne was evicted, he would be entitled to a compensation. 

Mr. Mansfield, Mr. Stanley, and Mr. Cooke (on the other side) con- 
tended that the Master's report was right, and a good title could not be 
made. There were two questions, first, whether Mr. Denne could have 
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a legal title ; second, whether" he could have an equitable title. The 
deed to make a tenant to ihe precipe cannot amount to a confirmation of 
the leases, as cases of confirmation by deed must be either express con- 
firmations, or by the necessary effects of the deed. The object in suf- 
fering the recovery in this case, was a very different one, the validity of 
the leases was not in contemplation ; and where one consideration ap- 
pears in a deed, a different consideration cannot be implied. John David 
Perkins, who sold to Peters, knew nothing of the leases. Nothing that 
has been done can bind Mr. Peters. 

Lord Commissioner Eyre. I am much struck by the observation, that 
Mr. Peters cannot be affected by anything done in this suit. 

For the defendant. If the articles do not amount to a legal confirma- 
tion, Mr. Denne could only have an equitable title, and subject still to 
the same doubts. In Skapland v. Smith (ante, vol i. p. 75), Lord Chan- 
cellor would not compel a purchaser to take a doubtful equity. 
Mr. Denne contracted for a • legal title, and he cannot be compelled [*87] 
to take one that is merely equitable. 

Mr. Solicitor-General, in reply. Where damages might be recovered 
at law, for the non-performance of an agreement, this Court will always 
decree a specific performance, though the converse of the proposition is 
not always true. 1 do not see what the case of Skapland v. Smith has to 
do with the principle of this case. It is a strange thing to say, that where- 
ever a doubt may be raised upon a title, the party shall be sent to law. 
Whether this is a doubtful equity, is the question I first mean to contest. 
I submit that, under the recovery and the deeds, the legal title is in the 
persons who now propose to sell to Mr. Denne. The recovery operates 
as a confirmation, because it shows the intent of the parties to confirm the 
leases. The leases are certainly good during the life of John Perkins: 
he had a capacity to make good leases without his son, and has covenanted 
to make good the leases. It is not necessary to a confirmation, that there 
should be technical words, or that it should be specified in the habendum 
of the deed: it is sufficient that it is shown to be intended, Moore, 91. 
Here it must have been the intention to pass the estate subject to the 
leases, and that is enough. 

Lord Commissioner Eyre. In suits for the specific performance of a 
contract, it is always in the discretion of a court, whether they will 
decree a specific performance or not. In the particular case of a bill for 
a specific performance of a contract for the purchase of an estate, where 
there are considerable difficulties on the face of a title, and there are no 
means of clearing them up, and no jurisdiction to bind the question, I 
think that is not the case for decreeing a specific performance. The in- 
clination of my opinion would be, that these leases are confirmed, and 
that the intent so to do is sufficiently shown ; but another difficulty arises : 
I doubt whether the continuance of leases, after a recovery suffered, does 
not depend more on the statute of Henry the Eighth,t than on the recovery 
itself. If an estate in lease is made the subject of a recovery, the term 
continues by force of the statute. It is probable the parties did not 
mean to affect the leases. We adhere to those cases which have 
determined, that when titles are doubtful, the Court will *not decree [*88] 
specific performance. In Skapland v. Smith (1 vol. 75), the Lord 
Chancellor was of opinion, I believe, with Master Hett, that the title was 
not good, and only threw out what he did as to doubtful titles, to break 

t 21 Hen. 8, ch. 15. 
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the fall of my opinion ; but there is not the single case to show that where 
there is a cloud upon the title, the Court will not decree a specific per- 
formance. (2) (a) 

Lord Commissioner Ashhurst expressed himself of the same opinion ; 
and said, if called upon, he should think the leases were confirmed, and 
that the case cited from Moore strengthened the opinion, but the Court 
has sufficient to decide upon ; if the case is doubtful, it will not compel a 
purchaser to take a title which will lay him open to a suit, either at law 
or in this Court. 

The Lords Commissioners were about to overrule the exception, but 
Mr. Solicitor desired it might stand over ; as overruling the exception 
would amount to an opinion that the title was bad. 

It stood over, and was afterwards compromised, by Mr. Peters consent- 
ing to confirm the leases. 

(2) See the Editor's note to Shapland p. Smith, 1 vol. 76, especially the reference to Har- 
low p. Smith, in the time of Sir Joseph Jekyll, 2 P. W. 201, et vide thereon, per Sir Wm. 
Grant, M. R. 2 Ves. & Beames, 149. 

[The practice of not compelling a purchaser to accept a doubtful title, though now firmly 
established, has met with considerable disapprobation. Lord Chief Baron Eyre, in speaking 
of the case of Shapland p. Smith, ante, vol. i. 75, observed, that though a conveyancer might 
have such doubts upon a title as to advise a purchaser not to accept it, yet that there could 
not be such a thing as a doubtful title in a court of justice. It must either be right or wrong, 
and the thickness of the medium, through which the point was to be seen, made no differ- 
ence in the end. The Court might have some difficulty in clearing it, but at last the point 
must be taken as equally certain as if no such difficulty had existed ; for which reason, in 
the case of Shapland p. Smith, he had not felt the force of those cases in which it had been 
said, that a purchaser could not be compelled to accept a disputed title. Gale p. Gale, 
2 Cox, 145. In the same case, Lord Thurlow's determination in Shapland p. Smith, was 
stated to have been founded upon some precedents in Lord Northington's time. Tbe Editor 
has made a diligent search among his Lordship's MSS. for any decision upon this subject, 
but ineffectually. Lord Eldon has also repeatedly expressed his disapprobation of the doc- 
trine, and alluded to the old practice, which used to be, to take the opinion of the Court (as 
in Pelham p. Gregory, 1 Eden, 521, where, however, it is reprobated as collusive and indeco- 
rous by Lord Northington), and then, upon appeal, to obtain the judgment of the House of 
Lords, 16 Ves. 272 ; 1 Ves. & Bea. 492. The cases upon this subject are Marlow p. Smith, 
2 P. W. 193 ; Sheffield p. Lord Mulgrave, 2 Ves. jun. 626 ; Crewe p. Dicken, 4 Ves. 97 ; 
Rose p. Calland, 5 Ves. 186 : Roake p. Kidd, ib. 647 ; Lowes p. Lush, 14 Ves. 547 ; Stapyl- 
ton p. Scott, 16 Ves. 272 j Wheate p. Hall, 17 Ves. 80 ; Sloper p. Fish, 2 Ves. & Bea. 145. 
— Eden] 

(a) See this subject discussed in 2 Sugden, Vend. & Purch. (6th Am. edit.) ch. 10, $ 3, 
p. 165, et seq. See also Mr. Hovenden's full and learned note to Cooper p. Denne, 1 Ves. 
jun. 565. in 1 Supp. p. 206-212, in which the question of decreeing specific performance in 
case of doubtful tides is examined and many authorities cited. See Reed p. Noe, 9 Yerger, 
283 ; Watts p. Waddle, 6 Peters, 389 ; Hepburn p. Auld, 5 C ranch, 262. 

The Court will not compel the specific performance of an agreement of sale, and oblige 
the purchaser to accept a title which the vendor cannot make out to be clearly good and free 
from incumbrances. Butler v. O'Hear, 1 Desaus. 382 ; Lewis p. Herndon, 3 Litt. 358 ; 
Kelly p. Bradford, 3 Bibb. 317 ; Seymour p. De Lancey, Hopk. 436 ; Young p. Lillard, 
1 Marsh. 482 ; Morgan p. Morgan, 2 Wheat. 290, 299 ; 1 Fonbl. Eq. B. l^ch. 3, §9, note(i). 
See also the citations above from Sugden, Vend. & Purch. and Hovenden's Supp. 

It is sufficient, however, if the vendor be able to make a good title before decree pro- 
nounced, although he had not a good title when the contract was made. Hepburn v. Auld, 
6 C ranch, 262, 276 ; Finley p. Lynch, 3 Bibb. 566 ; Graham v. Hackwith, 1 Marsh. 423 ; 
Tyree p. Williams, 3 Bibb. 366 ; Seymour p. De Lancey, 3 Cowen, 445 ; Pierce p. Nichols, 
1 Paige, 244 ; Cotton p. Ward, 3 Monro. 304, 313; Baldwin p. Salter, 8 Paige, 473 ; Dutch 
Church, die. p. Mott, 7 Paige, 78. 

If there be any doubt or difficulty about the title, it is referred to a Master, to be examined 
and repotted upon. Pierce p. Nichols, 1 Paige, 246 ; M'Comb p. Wright, 4 John. Ch. 659, 
670 ; Hovenden's note (6) to 1 Ves. jun. 565, in 1 Supp. p. 210. 

But equity will not relieve a purchaser who had full knowledge of the defect in the title. 
Craddock p. Shirley, 3 Marsh. 288 ; or if his conduct has amounted to a waiver of objec- 
tions. Roach p. Rutherford, 4 Desaus. 126. See Ramsay p. Brailsford, 2 Desaus. 590, 591. 

See also on the subject of enforcing specific performance, in cases of defective and doubtful 
titles, Poole p. Shergold, 2 Bro. C.C.I 18, 1 19, and notes ; Tomlin p. M'Cbord, 6 J. J. Marsh. 
136 ; Beale p. Seiveley, 8 Leigh, 668 ; Bryan p. Read, 1 Dev. & Bat. Eq. 86 ; Watts p. 
Waddle, 1 McLean, 200. 
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Oldham v. Carleton. 

Lincoln VInn-Hall, 24th July. Lords Commissioners, Eyre and Ashhurst. 
(Reg. Lib. 1791. B. fol. 296.) 

In order to obtain a commission to examine a witness abroad, it is sufficient to state the 
name of the witness, that his evidence is material, and that he is abroad. (1) 

Mr. Simeon moved for a commission to examine witnesses in Bermuda, 
upon the usual affidavit, that the plaintiff is advised it will be necessary 
to examine witnesses in this cause, particularly to examine William 
Smith, Esq., who is now resident and controller of His Majesty's cus- 
toms, in the island of Bermuda, without whose testimony the plaintiff is 
advised, and believes, he cannot bring this cause to a hearing. 

Mr. Hall opposed this motion, as not being a motion of course, but as 
rather being a motion of expense and delay, and which ought to be 
made on special ground, showing in what *points the evidence of [*89] 
the witness was material, and which was sometimes directed, and 
sometimes overruled, according to the circumstances of the case. To 
prove this, he cited 1 Vern. 334, Jessup v. Duport, Barnardiston, 192 ; 
Coote v. Coote (ante, vol. i. p. 448). Either in the pleadings or the affi- 
davit, the grounds ought to be stated. 

Mr. Simeon, in reply. It is true, the witness's name must be stated, 
and it is so in this case; but, discharging the matter of old cases, it is 
impossible to state the evidence, as it would be tying down the witness to 
the matter stated, and might preclude material evidence being given. It 
is sufficient to state his name, that his evidence is material, and that he is 
abroad. 

And the Register being of opinion that this was sufficient, 

The motion was granted. (2) 

(1) Vide S. P. Rougemont v. R. Ezch. Assur. 7 Ves. 304. Upon the nnbject of examina- 
tion of witnesses abroad generally, see Cock v. Donovan, 3 Ves. & Beames, 76, and the ref- 
erences in the note ; 19 Yes. 372, 373, and the notes, &c. ^ See Pocklington v. Bayne, 
1 Bro. C. C. 450 ; Akers v. Chancy, 2 Bro. C. C. 273 ; Board il Ion v. Alleyne, post, 100; 
Cahill v. Shepherd, 12 Ves. 335 ; Atty. Genl. ». Laragoity, 2 Price, 171 ; 2 Madd. Ch. Pr. 
(4th Am. edit.) 253, 254. > In Noble v. Garland, Coop. Ca. Ch. 222, and 19 Ves. 372. 
Lord Eldon, C. decided, on consideration, that a commission to examine witnesses abroad 
might issue before answer, where the suit was merely for a discovery, &c. But it is observa- 
ble, that there the time for answering was out, and further time had been obtained. Where an 
application was made previously to the expiration of the time for answering, the Court refused 
it. Cheminant v. De la Cour.'l Madd. Rep. 208. 

(2) Upon the affidavit above mentioned, for the examination of witnesses abroad, 
generally. — R. L. 



Call v. Mortimer. Lincoln's-Inn-HaJl, same day. 

Contempt. [It is not the practice to order a party to he committed as a close prisoner for 
nonpayment of money.] 

Mr. Stratford moved that the defendant, being in contempt, and 
having been committed to the Fleet, for nonpayment of money, and still 
refusing to pay, (1) should be committed a close prisoner. He cited 
Pract. Reg. in Chancery, 176, to show this was the practice. 

But the motion was refused. 

(1) The motion was made by a Solicitor, whose bill had been taxed upon the defendant's 
VOL. IV. 9 
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own application, and the usual undertaking to pay what should be found due ; but which fas 
nevertheless persisted in refusing to perform. The defendant was only committed generally. 
From Reg. Lib., and a note of Mr. Cox, in Lord Colchester's collection. ^ See 2 Matt. 
Ch. Pr. (4th Am. ed.) 404. 



[•90] 



•Lord Belmore v. Anderson. 
[Vide S. C. 2 Cox, 288.] Lincoln'slnn-Hall, same day. 
(No Entry. But see the note.) 



[Under a commission for the examination of foreigners who cannot speak English, the depo- 
sitions must be taken down by an interpreter in English, and so returned.] (1) 
[Form of order for examination of witnesses unacquainted with the English language. Note.] 

The examination of witnesses, being foreigners, must be io English, 
and the interrogatories must, for that purpose, be translated into the 
language of the deponents, and their answer translated by sworn inter- 
preters. Omichund v. Barker, 1 Atk. 21. In Simmonds v. the Countess 
Du Barre (ante, vol. iii. p. 263), the answer was ordered to be taken in 
the defendant's language, (a) 

(1) This marginal abstract is from Mr. Cox's note. It appears from Lord Colchester's 
notes, that Mr. Dickens, the Registrar, ultimately coincided with Mr. Alexander's state- 
ment of the course of the Court, contrary to the apprehension of Mr. Mitford, as stated in 
Mr. Cox's report ; and drew uu the order, with a direction that the interrogatories should be 
translated to the witnesses, ana their depositions taken in English, and so returned. 

Lord Colchester's notes contain a copy of the order as drawn up, which is as follows : — 

Lord Belmobe v. Anderson, 24th July, 1792. 

" Upon opening of the matter, this present day, the Right Honorable the Lords Commis- 
sioners for the custody of the Great Seal of Great Britain, by Mr. Mitford of counsel for the 
Slaintiffs, it was alleged that this cause is at issue ; and it appears by the affidavit of 
lamuel Wayman Waaeson, the plaintiff's solicitor, that the plaintiffs have several material 
witnesses to examine, who live in the kingdoms of Ireland and France, and that several of 
the said witnesses speak the French language only ; and therefore it was prayed that the 
plaintiffs may take out two or more commissions for the examination of their said witnesses 
in France and Ireland, with the usual directions. Whereupon, and upon hearing Mr. Alexan- 
der of counsel for the defendant, and the said affidavit of the said Samuel Wayman Wadeson 
read, and what was alleged by the counsel for the said parties, their Lordships do order that 
the plaintiffs be at liberty to take out two or more commissions for the examination of their 
said witnesses in Ireland and France, returnable without delay ; and that the defendant's 
clerk in court do, in four days after notice hereof, join and strike commissioners' names in 
each of the said commissions, with the plaintiff's clerk in court, or in default there- 
of, that the said commissions be respectively directed to the plaintiffs' own commissioners. 
And it is further ordered, that the commissioners who shall execute the said commission, or 
some person to be sworn by them truly to interpret the same, to such of the said witnesses 
as can only speak in the French language, do interpret the interrogatories to be exhibited by the 

}>laintiffs at the execution of the said commission to such witnesses, out of the English 
an?uage into the French language, and also interpret the depositions of such witnesses who 
shall be examined thereon, out ol the French language into the English language. And it 
is further ordered, that such interpreter be also sworn to keep the said deposition secret until 
publication shall duly pass in this cause." 

(a) 1 Barbour, Ch. Pr. B. 4, ch. 10, p. 303. This, however, does not appear to be abso- 
lutely necessary ; since, in some cases, examinations taken down in a foreign language have 
been recognized by the Court, ib. See also I Newl. 279 ; 2 Dana, Ch. Pr. 53U : 1 Smith. 
Ch. Pr. (Am. ed.) 376, 377. 
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!In the Matter of Martha Brown, Ex parte Newton Wallop. 

[S. C. 2 Dick. 767.] In Court before Lord Thurlow, 7th May. Lincoln's-Inn- 
Hall, 26th July. Lords Commissioners, Eyre and Ashhurst. 

(i) 

"Writ de ventre inspiciendo (2) against a married woman (whose husband had been near ten 
years abroad) on the application of a devisee, (3) there being a limitation in the will, that 
if she had a male child within forty weeks after testator's decease, it should take previous 
to the devisee ; ordered to issue, but to lie in the office fourteen days, and if she submitted 
to an examination of midwives in the mean time, not to go ; otherwise to issue. 

This was a petition of Newton Wallop, an infant (by John, Earl of 
Portsmouth, his father and next friend), a devisee in the will of Henry 
Arthur Fellows, Esq., deceased, praying, that a writhe ventre inspiciendo 
of the said Martha Brown might issue, directed to the sheriff of Middle- 
sex, or such other county as she might be in, and such proceedings be 
had thereupon, as by law in like cases are usual. 

The petition stated that Henry Arthur Fellows, being seised in" fee of 
lands, of the yearly value of 4000/., or thereabouts, made his will, bearing 
date 16th of September, 1789, and thereby, after bequeathing a legacy of 
400/. to the said Martha Brown, described to be the wife or widow of 
Ulysses Brown, Esq., late Captain in the Horse-Guards, but then either 
deceased, or, if living, resident in foreign parts, and which said Martha 
Brown then did, or then lately did reside in Boulton street, near Piccadilly, 
gave and devised all his real estates to Thomas Warburton, Esq., and John 
Churchill, clerk, their heirs and assigns, in trust, that they, or the survi- 
vors of them, or his heirs, should for twelve months next after his 
decease, receive the rents and profits of his estates, and thereout pay 
and apply the sum of 300/. for the maintenance and education of 
Robert *Henry Brown, otherwise Love, whom the testator stated to [*91] 
have been born on or about the 13th of September, 1768, and bap- 
tized on the 18th of November, as the son of John and Mary Love, but whom 
the testator stated to be the son of Martha Brown, and should apply and 
dispose of the residue of such rents and profits, or the whole thereof, if 
the said Robert Henry should not be then living, in aid to, and as part of 
his said testator's personal estate ; and at the end of twelve months from 
his decease, should by proper indentures of settlement, settle and assure 
the premises, in manner following : that is to say, as to the freehold part 
thereof, to themselves, or such persons as they should appoint, for the 
term of ninety-nine years, in trust, to secure to the said Martha Brown an 
annuity of 200/. a year, for her life, to her separate use, and as to all the 
premises, subject to the term, to the use of the said Robert Henry for life, 
sans waste : remainder to trustees to preserve contingent remainders ; re- 
mainder to the first and other sons of Robert Henry in tail ; remainder to 
the petitioner, the Honorable Newton Wallop, second son of Urania, 
Countess of Portsmouth, for life, sans waste; remainder to trustees to pre- 
serve contingent remainders; remainder to the first and other sons of the 
petitioner in tail, with the ultimate reversion to the testator's cousin, Robert 
Fellows; and the testator did declare it to be his will, and direct that in 

(1) The Editor cannot find any entry in R. L. upon this occasion. 

(2) A* to this writ, see Mr. HargraVe's note to Co. Litt. 8, b. 

(3) It appears that the Lords Commissioners at first doubted whether the writ ought to 
issue at the instance of a devisee. See the report, 2 Dick. 768. See upon this case, per 
Sir P. Arden, M. R., in Kennell v. Abbott, 4 Ves. 809. 
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case there should, at any time or times thereafter, either during his life, or 
within forty weeks after his decease, be one or more son or sons born of 
the body of the said Martha Brown, then subsequent to and in remainder, 
after the limitation to the first and other sons of the said Robert Henry 
Brown, otherwise Love, in tail-male; and precedent to the limitations to 
the petitioner for life, the said devised premises should, in and by such 
settlement to be made by his said trustees, be limited to the use of such 
only son, or of the eldest of such sons thereafter to be born of the body of 
the said Martha Brown, either during the testator's life or within forty 
weeks after his decease as aforesaid, and of the heirs male of the body of 
such only or eldest son ; with remainder to the second and other of such 
sons in tail ; with remainders over to the petitioner for life, and to his first 
and other sons, and the several other remainders as before directed to be 
limited ; and the testator gave and bequeathed all the fixtures, furni- 
[*92] ture, &c, of his house at Eggesford, and his house in Hill street, *with 
its furniture, &c.,to the same trustees, in trust, that in case the said 
Robert Henry, or such other person as should be first entitled to the free- 
hold and inheritance of the devised premises, under the limitations of the 
will or of the said settlement, should have attained the age of twenty-one, 
and be living at the end of twelve calendar months after the testator's 
decease, then to assign the bequeathed premises to the said Robert Henry, 
or such other person, to and for his own use and benefit ; and in case such 
person should not then have attained the age of twenty-one years, then to 
sell the leasehold messuage and the furniture, and last-mentioned premises, 
as well in Hill street as at Eggesford, and apply and dispose of the money 
to arise from the sale, as part of the testator's personal estate ; and to stand 
and be'possessed of such parts as should not be sold, or the whole thereof, 
in case no sale should be made, in trust for such person as, under the limi- 
tations of the said will or settlement, should first become entitled to the 
freehold and inheritance of the devised premises, and should attain the 
age of twenty-one years; and that the same, in the mean time, should be 
held and enjoyed as heir-looms to the said devised premises ; and the tes- 
tator bequeathed the rest and residue of his personal estate to the trustees, 
in trust, upon the same contingency, to pay to such child or children, 
attaining such age, the sum of 10,000/. each, as a portion, upon their re- 
spectively attaining such age ; and in the mean time, to pay the interest 
for the maintenance of such child or children, with provisions in case of 
the death of such child or children ; and in case there should be no such 
child, then in trust, to lay out the produce of such personal estate, in the 
purchase of freehold estates, &c, to be settled and conveyed to the same 
uses, or as near thereto as the nature of the estates would admit, and made 
the trustees executors of his said will. 

The petition further stated, that the testator made a codicil to his will, 
dated 5th of January, 1791, wherein having recited the provision he had 
made of 10,000/. for the child or children which might be born of the body of 
Martha Brown as aforesaid ; he stated, that, since the making of the said 
will, there had been two daughters born of the body of the said Martha 
Brown ; one of the name of Penelope, the other of Georgiana Maria, 
who had been baptized as the daughters of * John and Mary Love : [*93J 
the testator declared by the said codicil, that there were two daughters 
born of the body of Martha Brown, and for whom he had directed a portion 
of 10,000/. to be raised. (4) 

(4) It appears that these supposititious children were excluded from the legacies giren 
them under such deception and mistake. See per M. R. in Kennell v. Abbott, 4 Ves. 
809. 
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The said Martha Brown was the daughter of one Major Baker, late of 
the city of Coventry, fishmonger, deceased, and was bom at Coventry, 
in the year 1743; that she, about the 19th of May, 1779, intermarried 
with Ulysses Brown, who was then an officer in the Horse-Guards, and 
cohabited with him till he went to the East Indies, about ten years ago, 
and where he has continued ever since ; and it appears, by the last accounts 
at the India House, that he was at Calcutta, on or about the 12th of 
March, 1791, and an officer in the military service of the East India 
Company. 

That the said Martha Brown is a person of ill fame, and hath, for these 
last eight years, resided in different houses in Cruzon street, Clarges street, 
and Boulton street, and kept several houses at a time, which she let out 
in lodgings to persons of ill fame, and particularly in the year 1791, and 
for some time prior to that period, she kept at one and at the same 
time several houses, viz., one in Clarges street, one in Curzon street, 
another in Boulton street, another in Britannia Row, Camden Town, and 
another at Knightsbridge ; that she kept the two former till about Christmas 
last, when she was turned out by the landlord, and resided partly at one 
and partly at the other, but principally at the house of an apothecary and 
man-midwife in Great Portland street. 

The said Henry Arthur Fellows was well acquainted with the said Martha 
Brown, and visited her frequently at her different houses, where she rep- 
resented herself to him as being only a lodger ; and that she, by various 
practices, obtained a great ascendancy over him, and pretended, and caused 
him to believe, that she had children by him ; and to strengthen such 
belief, she produced to him the children of other persons, which she pre- 
tended were her children by him, (5) and by such pretences obtained 
from him considerable sums of money for 'defraying the expenses [*94] 
of her supposed lyings-in, and the maintenance of such supposed 
children. 

That the said Martha Brown never had any such children as she pre- 
tended, and particularly that she had no such child as Robert Henry Brown, 
otherwise Love ; and that such child was the child of another person, and 
not of Martha Brown ; and that she never had such children as Penelope 
and Georgian a Maria; and if such children were produced to the testator 
as the children of the said Martha Brown, such children or child were or 
was the children or child of some other person, and not of Martha Brown ; 
and the said Martha hath, since the decease of the testator, produced to 
the parties' solicitor a child, whom she pretended to be the said Penelope, 
and which child is called Anna Penelope Wells, and is the child of one 
Rebecca Wells, otherwise Fawkes, with whom the said Martha Brown is 
in great intimacy ; and which said Rebecca Wells, otherwise Fawkes, is 
now with child, and supposed to have been pregnant seven months ; that 
the child so produced was before at nurse, at Havering Bower, in Essex, 
where two other children of the said Rebecca Wells, otherwise Fawkes, 
were also at nurse; and that Martha Brown, together with said Rebecca 
Wells, and others, went to Havering Bower to fetch such child, for the 
purpose of producing the same to the parties' solicitor as the child of the 
said Martha Brown, although they knew that such child was not the child 
of Martha Brown, but of Rebecca Wells. 

That Martha Brown has frequently, since the death of the testator, in- 
formed the said John Churchill, one of the testator's executors, and other 

(5) See note (4) preceding page. 
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persons, that the said Robert Henry Brown, otherwise Love, was dead, 
and that he died in the lifetime of the said testator, but refused to inform 
him where the said Robert Henry was buried, although she promised to 
procure him a copy of the register of his burial, but which she has not 
done, although repeatedly applied to for that purpose; but that the execu- 
tors, in examining the testator's papers, found a memorandum in his hand- 
writing, stating that the said Robert Henry died the latter end of Septem- 
ber, or beginning of October, 1791. 
[*95] *That Manila Brown pretended to the testator, shortly before his 
death, that she had had born of her body a child, who she pretended 
had been christened by the name of Benedictus Arthur, or Arthur only, 
and which she pretended was born in the mouth of August last ; and said 
Martha Brown afterwards declared that the said Benedictus Arthur was 
dead, and so declared since the death of the testator, and promised to get 
a certificate of his burial, which she has not done, though frequently applied 
to for the purpose; that said Martha Brown never produced any such 
child, and never, in fact, had any such child ; and her assertion to the 
testator, that she had had such child, was utterly false, and for the purpose 
of obtaining money from the testator. 

That the petitioner is advised, that he has become entitled to the estates 
devised by the testator, as tenants for life under the limitations in the said 
will, with the remainders therein severally limited. That the said Martha 
Brown has given out, and pretended to divers persons, that she is now with 
child, and several months gone with child, although she did, in February 
last, declare that she was not then with child, and although she had de- 
clared that she had not seen the testator since the month of July, 1791, 
and although her husband, Ulysses Brown, hath been resident in the East 
Indies since the year 1781 , and is still resident there ; and the said Martha 
Brown is of the age of forty-nine years, having been baptized the second 
day of February, 1743, old stile. 

And although the said Martha Brown now pretends she is with child, 
the petitioner hath good reason to believe, and doubts not it will be made 
to appear, that the said Martha Brown is not with child, but is now at- 
tempting, in conjunction with other persons, and Rebecca Wells, who is 
now pregnant, to procure a child, whom she will pretend to be her child, 
and entitled to the said testator's estate, under the said clause in his will, 
and thereby attempt to deprive the petitioner of the estates to which he is 
entitled as aforesaid : and the petitioner apprehends it is the intention of 
the parties to produce the child of which the said Rebecca Wells is preg- 
nant, if such child should be born alive, as the child of the said Martha 

Brown. 
[ # 96] •The petitioner therefore prayed, for his security, and that of the 
several persons entitled under the limitations of the testator's will, 
that the wntde ventre inspiciendo of the said Martha Brown might issue as 
aforesaid. 

The facts stated in the petition were very fully supported by affidavits, 
as far as they could be sworn to in that manner. 

Martha Brown, in answer to this application, produced an affidavit, in 
which she swore that she was not with child. 

The petition came on, by special order, before Lord Thurlow, on the 
7th of May. 

Mr. Solicitor-General, Mr. Mitford, Mr. Richards, and Mr. Martin, in 
support of the petition, stated the petition and the affidavits upon which it 
was founded, and that Mrs. Brown, upon being served with it, had made 
affidavit that she was not with child, and conteuded that, 
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Notwithstanding such affidavit, the writ ought to issue ; for, supposing a 
child to be produced within the time, that child might hereafter set up 
claims, and would not be barred by this affidavit ; and if Mrs. Brown should 
then swear the child produced, to be her child, this affidavit would only go 
to her credit ; and if there was other proof of her delivery, this affidavit 
would avail but little in contradiction of such evidence. Then the only 
objections to the issuing the writ are, as to the person applying, and that 
the woman against whom the application is made is a married woman. 
As to the first of these objections, it is certain that the writ at first only 
issned ad quarelam vert heeradis ; the history of the writ is given by Lord 
Coke, 1 Inst. 8. b. But it has been held to lie in other cases, as for harts 
f actus, where there is the same mischief; and if so, it ought to lie for a 
devisee, who is considered by the statute hares foetus. In Aiscovgh's 
case, 2 Peere Williams, 591, it was considered as a writ of right, and that 
it lay for tenant in tail. The cases there cited are Cro. Eliz. 566, Moore, 
523, and Cooke James, 685, in which last case the woman was 
married to a second husband. There was also a case cited, of *the [*97] 
Attorney-General v. La Roche, where there was an examination by 
mid wives. In AiscougWs case the writ did not issue, but the purposes of 
it were answered, as appears by the note in Peere Williams. In the case 
of Grace Baron, a widow, there was an application to Lord Kenyon, then 
Master of the Rolls, for the writ de ventre inspiciendo, she was the heir-at- 
law, but applied in the character of devisee ; he recommended it to the 
parties to consent to terms which should produce the effects of the writ, but 
the writ issued, and there was an application to the Court of Common Pleas 
for the second writ ; they issued the writ for custody, but it turned out the 
widow was not with child. In Ex parte Bat cm an, at the Rolls, 30th of 
November, 1784, John Bateman (the petitioner's father) being tenant for 
life, with remainder to the heirs'male of his body, remainder to his wife 
(petitioner's mother) for life, with remainder to the heirs male of her body, 
remainder to himself in fee, made his will, dated 26th of September, 1782, 
and thereby devised the premises to his wife for life, and after her decease 
to trustees, to pay the rents and profits to the separate use of the petitioner 
for life, and after her decease, upon trust, until the eldest or only son, for 
the time being, of the petitioner, or, for want of a son, her eldest daughter, 
should attairi twenty-one years, to receive and take the rents and profits, 
and apply the same as by the will was directed, so that the petitioner was 
a mere devisee for life : it was objected that the petitioner must bring 
herself within the case of a vcrus hares, either in fee, or in tail. It was 
answered that it had been extended, upon the equity of the case, to other 
cases where there was the same mischief, and had been done with respect 
to the prerogative writ of ne exeat regno. The Master of the Rolls 
mentioned a case in the Duncombe family, and said he found no case in 
which it had been refused. Master Hoi ford also applied for and had the 
writ in a case where he was entitled under a will, and in 1790 the writ 
was issued by the present Master of the Rolls, against Dorothy Ford, upon 
the application of John Blagdon, devisee for life, with remainder to his 
issue in tail, and several persons being devisees over of the premises in 
question. 

Then the only other objection is, that Mrs. Brown is the wife of 
another man, but that man is abroad, and therefore is not injured, [*98] 
as he cannot have the comfort of her company, and besides the 
child cannot possibly be his, therefore she is in the light of a single 
woman ; and if she is in other respects within the cases, no objection can 
arise from her situation as a married woman. 
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The petitioner is entitled to the security of this writ : it is impossible 
to protect him by any other means from the danger of a supposititious 
birth. The birth of the child must rest on other evidence. 

Lord Chancellor. 

The case goes beyond the former ones, as the lands in question never 
were in the possession of the husband. 

The general effect of the case is this, that the Court has considered 
this as a writ for the furtherance of justice, and that it ought to issue 
wherever the justice of the case requires it. Then, supposing the writ 
to issue on the exercise of a sound discretion, as in the case of a writ 
of ne exeat regno , the question is, whether, on the chance of the widow 
imposing a child, the party entitled can come to have her confined. It 
rather shocks me to say, that where a stranger by will has limited an 
estate over, that this shall raise a right in the donee to have the wife 
(who is a stranger to the donor) inspected under this writ. In the 
Common Pleas, the writ, if issued, might be set aside, quia improvide 
emanavit. Is it proper for me to issue a writ under such circumstances t 
But it must extend to every case. Then must every woman who marries 
a tenant in tail, render herself liable to this writ ? In the present case, 
there is strong evidence to show that this woman has practised considerable 
frauds on the will of the testator, by pretending to be with child. Her 
pretending to be with child, is a reason that she could give further satisfac- 
tion than she has upon the subject ; but, if it is a fixed rule to issue the 
writ, the Court will do it in other cases. This is, to be sure, a very strong 
case. I had rather look into the cases, for I cannot order the writ to 
issue on any less ground than this, that the Court has looked upon it 
[*99] as a *writ, that it can issue for the furtherance of justice, wherever 
the obvious demands of justice require it. 

The petition stood over, and the matter never was mentioned again 
whilst Lord Thurlow continued Lord Chancellor ; but after the Great 
Seal was delivered to the Lords Commissioners, the petitioner presented 
to their Lordships a fresh petition, praying that the former petition might 
be set down to be heard before their Lordships, and that a writ de ventre 
inspiciendo of the said Martha Brown might issue, &c. 

This application was supported by additional affidavits, to show the 
probability that Martha Brown would endeavor to impose a supposititious 
child as her own, and to her declarations, since she made the affidavit 
upon the former application, that she was with child. 

It came on upon the 26th of July, before Lords Commissioners Eyre 
and Ashhurst. 

Mr. Solicitor-General, and Mr. Mitford, argued much to the same 
purpose as before, on the urgency of this case for the issuing of the writ, 
and compared this writ with the writ of ne exeat regno, which, though 
originally a prerogative writ, now issued for the subject, wherever there 
was an equitable demand, in order to enforce giving security. 

Lord Commissioner Eyre, at the close of the argument (with the 
concurrence of Lord Commissioner Ashhurst), ordered the writ to issue, 
but to lie in the office for fourteen days, and if, within that time, Mrs. 
Brown chose to submit to an examination by two mid wives, to be appointed 
by the petitioner to inspect and examine her, by such an examination as 
they shall think necessary, whether she is pregnant, then the writ not to 
go, till further orders; otherwise, the writ to issue. (a) 



\ a 



a) Sec I Madd. Ch. Pr. (lth Am, ed.) 9, 10; Aiscoqgb's case, 2 P. Wins. 691, also 
*es. 260. 
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•Wilding v. Wilding. [•100] 

Lincoln's-Inn-Hall, 31st Oct Lords Commissioners Eyre, Ashhurst, and Wilson. 

(No Entry.) 
A sum certain given for costs, where small. 

Mr. Stratford having made a motion at the Seal yesterday, the effect 
of which was allowed, but, on a deficiency of notice, his client was 
ordered to pay the costs of the application, now moved that a sum certain 
should be ordered for costs, to avoid the expense of taxing costs, upon a 
sum that must be trifling. 

The Court ordered twenty shillings to be paid as the costs. 



Bird v. Lefevre. 

Lincoln 's-Inn-Hall, 3d Nov. Lords Commissioners Eyre, Ashhurst, and Wilson. 

(Reg. Lib. 1791. A. fol. 628. b.) 

Interest ordered to be paid to the wife, husband being in a stats of imbecility of mind. 

This was a petition, that a fund in Court belonging to the plaintiff, 
or the interest of it, might be paid to the plaintiff's wife, for the 
maintenance of himself and his family, he being in a state of mind 
which, though not amounting to lunacy, was of too great imbecility, in 
consequence of a paralytic stroke, to do legal acts. 

And it appearing to be for the benefit of the family, that the interest 
should be so paid, it was ordered to be paid to her, from time to time. 



Bourdillon v. Alletne [Allaire.] (1) 

Lincoln's-Inn-Hall, 3d Nov. 

(No Entry.) 

Practice. Commission executed abroad. 

A commission had been executed abroad. 

Lord Commissioner Eyre said, that in the Exchequer, when a commis- 
sion was executed abroad, the person who takes it out and returns it, must 
make affidavit that he received it from the Commissioners. 

He ordered, in this case, that the Solicitor should make an affidavit as 
to the sending it out, and receiving it back, (a) 

(l) This appears to be the defendant's real name, from other entries in R. L. 

(o) See 1 Turner's Chancery, 210, 81 l,and the cases cited in the note to Oldham v. Csris- 
ton.ante, 88, 89. — Edm. 

TOL. IT. 10 
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[*101] "MICHAELMAS TERM. 

33 Geo. 3. 1792. 



Ex parte Warner. 

10th November. Lords Commissioners Eyre, Ashhurst, and Wilson. 

(Reg. Lib. 1792. B. fol. 19. b.) 

Father restrained from exercising paternal authority over children, by order of the Court. (I) 

A petition by four infant children of John Pilgrim Warner and Maria 
his wife, praying that it might be referred to one of the masters, to approve 
of a proper person to have the care of their persons, and superintendence 
of their education, during their minorities, and that their father might be 
restrained from removing them from the several schools and situations 
where they are now placed, and from using or employing any means for 
that purpose. 

The petition stated the marriage settlement previous to the marriage of 
the father and mother, whereby money in the funds was conveyed to trus- 
tees to the uses mentioned, in which the petitioners had certain interests ; 
that the husband had afterwards become a bankrupt ; that a legacy of 
2000/. having been left to the wife, a suit had been exhibited by his 
assignees for the legacy, and an order was made, by which it was referred 
to the Master, to inquire whether there was any settlement on the mar- 
riage, and that the assignees should be at liberty to make proposals for a 
settlement ; that the Master reported no settlement had been made as to 
the 2000/. legacy, and that the assignees had proposed that 1000/. should 
be paid to them, and the residue settled to the separate use of Maria the 
wife for life, and, after her decease, in trust, for the children of the mar- 
riage who should be then living, in equal shares, and that he had approved 
the proposals; which had been ordered: that Maria had children, the 
petitioners, by her husband, and that three of them had been 
[*102] placed by their mother, *and others, her relations, in different 
schools, and the youngest was maintained by the mother, and that 
the father, who claimed to be their guardian, by his cruel behavior to the 
mother, had compelled her to exhibit articles of the peace against him, 
upon which he had been arrested and confined in Newgate for want of 
bail, which he had at length procured ; and that he had not, before he 
was arrested, any settled place of abode, and was wholly unable to provide 
for the petitioners, and had lately endeavored to remove one of the peti- 
tioners by force, and still threatened to remove him, and the other peti- 
tioners from the schools, in which they had been placed, and to take them 
into his own custody ; and that they are advised that their present and 
future welfare will be materially injured, in case their father should be 
permitted to use his paternul authority over them. 

The petition was supported by the affidavit of the mother to the same 
effect, and of other deponents, her relations, who were at the expense of 
maintaining the petitioners, that they were of opinion the father was a 

(1) Vide S. P. Cruise v. Hunter, in the Editor's notes to Powel v. Cleaver, antes, 2 vol. 
600 (S. C. also 2 Cox, 242), and De Manncville v. Same, 10 Ves. 62, &o. 
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very unfit and improper person to have the care and management of his 
children. 

Mr. Solicitor-General, and Mr. Abbot, in support of the petition, stated 
that Lord Thuriow had been of opinion, that the Court could interpose in this 
way, to restrain the exercise of paternal authority over a child, who was a 
ward of this Court. That he had been of this opinion, in the case of Mr. 
Powel, of the Pay Office (Powel v. Cleaver, ante, vol. ii. p. 499}, and that 
he had done it in a subsequent case, of Mr. Orby Hunter, (2) who was 
restrained from taking his son, a ward of this Court, out of the care of his 
mother, who had been at the expense of his education, the father being 
abroad, and in embarrassed circumstances. 

Lord Commissioner Eyre (the other Lords Commissioners assenting) 
directed the order to issue, as prayed by the petition, (a) 

(2) Reported, antea, 2 vol. 500, Editor's note, and 2 Cox, 242. 

(a) See the cases collected on this point in Powel v. Cleaver, 2 Bro. C. C. 601, note (a) ; 
Eden on Injunct. (2d Am. ed. 360; 1 Macphersoo on Infants, ch. 14, p. 142, et seq. ; 2 Kent. 
(6th ed.) Led. 30, p. 220, 221. and notes ; Wellesley v. Dnke of Beaufort, 2 Russ. 1 ; Wood 
r. Wood, 5 Paige, 605 ; People v. Mercien, 8 Paige, 47 ; S. G. 25 Wend. 64 ; Ahrenfeldt v. 
Abrenfeldt, l Hoff. 497 ; People Ex Rel. Nickerson, 19 Wend. 16: Matter of Woo! stone - 
croft, 4 John. Ch. 80 ; Ex parte Croose, 4 Whart. 9 ; People v. Mercien, 3 Hill, 399 : 2 Kent, 
Led. 29 (6th ed.), 206, and notes ; lb. 194, and note ; King v. Oreenhill, 4 Adol. & El. 
624. 



•The Attorney-General at the Relation of Richard [*103J 
Whitworth, Esq., Plaintiff, 

The Master and Wardens of the Company of Haberdashers of 
the City of London, Governors of the Possessions and Reve- 
nues of the Free Grammar School of Newport, Com. Salop, of 
the Foundation of William Adams, and Randle Tonna, 

Defendants. 

[S. C. 8 Ves. juru 1.] Lincoln VInn-Hall, 13th Not. [and 11th Dec] Lords 
Commissioners Eyre, Ash hurst, and Wilson. 

(Reg. Lib. 1792. A. fol. 321. b.) 

Where an estate is given to a charity, and the rents are afterwards increased, there is no 
resulting trust for the heir-at-law, but the charity shall have the advantage of the surplus 
rents. (1) 

The information filed in Trinity term, 1787, stated (among other 
things) an indenture, bearing date 27th of November, 1656, made be- 
tween William Adams of the first part, and the Company of Haberdashers 
of the other part, reciting that his late Highness Oliver, Lord Protector of 
England, &c, by letters patent, dated the 7th of the said November, 1656, 
upon the petition of said William Adams, had ordained, that forever 
thereafter there should be, in the said town of Newport, a free grammar 
school, for education and instruction of children and youth, which should 
be called the Free Grammar School of the foundation of William Adams, 
and that one master, and one usher, should be there forever ; and for 
the better effecting the pious intention of him, the said William Adams, 

(1) See Ex parte Jortin, 7 Ves. 340, and the late case of the Attorney-General v. Mayor 
of Bristol. 3 Madd. 319, et seq., with the various authorities there collected ; especially Lord 
C. J. Holt's argument in the Mayor of Coventry's case, inserted ihid. p. 353, from MS. ; 
and that case oa the Appeal, in Dam. Proc. 7 Bro. P. C. 235, octavo ed. 
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and that such lands, tenements, and hereditaments, as should or might be 
purchased, granted, or assigned, to so good a work, might be better gov- 
erned, as well for the continuance and maintenance of the said Free 
Grammar School, as the performance of such said pious and charitable 
uses as the said William Adams should direct and appoint, his Highnesi 
did, by his letters patent, will and grant for him, and for his successors, 
that the master, tec. of the Company of Haberdashers, and their succes- 
sors, should be called governors of the possessions and revenues of the 
said school, and should be a body politic and corporate by that name; 
and by the same name should have perpetual succession, should have a 
common seal, and should be persons able and capable in law to purchase 
and possess any manors, messuages, lands, tenements, heredita- 
[•104] ments, *goods and chattels whatsoever, of any person of persons 
. whatsoever, to them and their successors in fee and perpetuity, or 
otherwise howsoever, for the maintenance of the Free Grammar School 
aforesaid, and other charitable uses, not exceeding in the whole 300/. 
per annum, the statute for not putting lands in mortmain, or any statute, 
notwithstanding ; and that they and their successors might plead or be 
impleaded, tec. ; and his Highness granted unto the said William Adams, 
full power during his life, to order and govern the said Free School, and 
to appoint pious and discreet persons to be schoolmaster and usher, and 
to remove them at his pleasure, and, as they should become void by death 
or otherwise, to nominate fit persons to the said places ; and also reciting 
that the said William Adams, by indenture dated the 26th of the said 
November, 1656, between the said William Adams of the one part, and 
the said master, tec. of the other part, reciting the said letters patent, did 
grant, bargain, and sell, unto the said master, tec. all that capital mes- 
suage or grange, called Knighton Grange, in Com. Salop, with the appur- 
tenances, to hold to the said master, tec. forever ; it was witnessed and 
agreed between the parties, that the said William Adams should, during 
his life, receive and dispose of the rents and profits of the said premises, 
to the payment of the several yearly sums thereinafter mentioned, and 
should have power to let the land, and to make leases thereof, reserving 
the rent of 175/. or more, all taxes paid ; as also to cut down and carry 
away all timber, or any wood or underwood, and to dispose thereof by 
will or otherwise ; and, after his decease, that the said master, tec. and 
their successors should yearly, from time to time, forever, out of the rents 
and profits of the premises, pay the several yearly sums therein mentioned 
(that is, 20/. a year to a preacher, and other sums for a schoolmaster and 
usher, and for four exhibitions, and other stipulated uses, and he gave 
several directions for the conduct of the said charity) ; and it was thereby 
provided and declared, that the said governors, or their successors, should 
not be charged with the said yearly payments, or any of them, unless 
they should receive the rents and profits; but with so much only as 
they should receive ; and that they might deduct all such charges as should 
be expended in recovering the rents, tec. ; and that if any loss should 
happen, that they might abate and deduct out of the charity-funds. The 
information further stated, that the said master, tec. were incor- 
[ # 106]porated, # and the settlements of the said William Adams con- 
firmed by an act of Parliament, of 12 Car. 2, and that the said 
William Adams made his will, dated 6th of July, 1660, and thereby (after 
divers bequests) and further reciting that he had formerly conveyed divers 
lands and hereditaments to the said master, tec. to the uses in the con- 
veyances mentioned, but had reserved to himself power of disposing of the 
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woods, he thereby gave the said woods to the said master, &c., and their 
successors forever, upon trust, that if, at any time after three years, they 
should be certified, by writing under the hands of certain persons, that a 
▼ery good price would be given for the said wood, then they, the said 
master, &c. should give authority to the said persons, to sell so much of 
the said wood, as should raise, besides the charges of cutting, &c. the 
sum of four or five hundred pounds ; and he thereby willed, that all such 
money, as should be so raised by sale of the said woods, should be by the 
said master, &c. laid out in the purchasing and settling lands, &c. as 
near Knighton as conveniently might be, upon the said master, &c. in 
fee ; and that the same hereditaments so purchased, and the rents thereof, 
were intended by him for the better security, and the more sure payment, 
of the several sums of money, payments, and uses as were before appointed 
by the said indentures. 

The information further stated, that William Adams died soon after 
the date of the will, without revoking or altering the same ; and that, at 
the time of his death, the premises mentioned in the indenture of the 
27th of November, 1656, were let on long leases, at the yearly rent of 
175/., which is the exact amount of the several charitable donations men- 
tioned in the indenture : that the master, &c. as governors, entered into 
and still are in possession of the premises, and in receipt of the rents ; 
that, some time after the death of the donor, they cut down a large quan- 
tity of timber, and sold the same for a considerable sum of money, and 
applied part thereof in the purchase of an estate at Woodseves, com. Salop, 
and converted the remainder to their own use. (2) 

The information also stated, that several of the exhibitions had become 
vacant, and the company had applied the money arising therefrom to their 
own use : 

•That the leases, under which the premises were let at 175/. [*106] 
a year, expired 25th March, 1784, and that the company have 
granted new. leases, at the advanced rent of 400/. a year, and have ever 
since, received such advanced rent, and that they have cut timber, and 
sold the same, but have not laid out the money in the purchase of lands, 
as directed by the will, but that the same remains in their hands; and, 
charging that the company were not entitled to take the increased rents to 
their own use, the information prayed that the charitable intentions of the 
said William Adams might be carried into execution, and an account 
taken of the money now in the defendants 1 hands, and of the timber cut 
by them, and of the money received from the sale thereof; and that such 
money as should be found remaining in the defendants' hands, might be 
paid by them, and applied in such manner as the Court should direct, in 
augmentation of the several charities mentioned in the indenture of the 
27th of November, 1656, or otherwise, as the Court should direct, and 
according to the intentions of the said William Adams ; and that the 
surplus rents hereafter to become due, together with the timber and 
other trees now growing thereon, might be declared to belong to the 
charities, and to be applicable in the first place in repairs of the charity 
estates, and for such other purposes relating thereto, as there shall be occa- 
sion, and then in augmentation of the charities, and for proper directions. 
The information had been at first filed against the company only, as 

(2) It appears this was not the first occasion when complaints had been made against the 
company for mismanagement of the trust. They had grossly misconducted it up to the year 
1700, die., for which the trustees were made answerable out of their own estate, with costs 
of suit. Vide 2 Bro. P. C. 370, octavo ed. 
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governors, (3) but at the hearing, 4th of February, 1789, it was referred 
to the Master, to inquire who was the testator's heir-at-law, and on the 
24th of May, 1791, the Master made his report, that, from the various 
affidavits and documents laid before him, he conceived Ran die Tonna to 
be the heir-at-law of the said William Adams. 

Upon this, a supplemental information, making the defendant Tonna a 

- P art y* was riled ; to which the defendant Tonna put in an answer, by 

which he claimed to be entitled as heir-at-law, to the surplus rents of 

Knighton and Woodseves, beyond the yearly sum of 175/. given to the 

charitable purposes before, mentioned, and to the money received by the 

sale of timber cut down, and to the other profits which might have 

[•107] been made, # and to the timber, trees, quarries, mines, and minerals 

now growing and being on the premises, and to all estates since 

purchased, and the rents thereof, as not having been disposed of by the 

indenture of the 27th of November, 1656, or by the will of William 

Adams, or by him during his lifetime. 

The cause came on now to be heard before the Lords Commissioners. 

Mr. Attorney-General, for the plaintiff. 

The scope of this bill is, to obtain the increase of the fund for the 
, charities, over and above the rent of the land mentioned in the bill. It 
arises upon the deed and will of William Adams, and the prayer of the 
information is, that the charitable intentions of the testator may be carried 
into execution, and an account taken of the money in the defendants' 
hands, and particularly in respect of the vacancies of the exhibitions, or the 
office of usher, and of the increased rents and timber cut down, and of 
the money arising from the sale of the timber cut down ; and that the 
money found in the defendants 1 hands may be paid and applied, in such 
manner as the Court shall direct, in the augmentation of the charities 
mentioned in the indenture of 1656, or otherwise, as the Court shall think 
proper, according to the intentions of William Adams ; and that the 
surplus rents hereafter to become due, together with the timber and other 
trees growing thereon, may be declared to belong to the charities, and to 
be applicable thereto. 

There are two claimants against the charities, the haberdashers' com- 
pany (but this claim was immediately abandoned), and the heir-at-law, 
who claims the surplus rents as a resulting trust for him. The question 
is, Whether the testator's intention was, that the whole rents should go to 
the charities. All cases of this kind resolve themselves into the inten- 
tion of the donor. 

In this case, the whole rents and profits were in the first place reserved 
to himself, and then were to be distributed to the charities ; whatever he 
was to dispose of in his lifetime was, after his decease, to go 
[• 108] to the charities. The company were dominated governors of 
the possessions and revenues of the free grammar school, which 
cannot agree with the intent that it should be a gift to the company 
charged with a rent-charge, with a resulting trust for heirs-at-law whom he 
does not mention. He reserves to himself the administration of the whole 
during his life, and clearly means the whole afterwards to go to the 
charity ; that is, that the same property, over which he had dominion 
during his life, should go to the charities. He was to have power to 
receive and dispose of the rents whilst living, and to make leases, reserv- 
ing the rent of 175/. or more ; which showed that the rents could not be 

(3) Vide some proceedings in the suit, 1 Ves. Jan. S96. 



1792«J Attorney-General v. Tonna. 79 

correctly ascertained ; and the indefinite expression or more showed, that 
he thought the rents might amount to more than the 175/. a year. He 
speaks throughout of the estate as a whole thing, producing rents and 
profits, and reserves to himself a power of cutting timber. In the con* 
elusion, he provides that the company shall not be chargeable with the 
rents, unless they should receive them, and that, if there should be a loss, 
the charity should suffer it. He thought there might be a defalcation of 
the rents, and provides for the abatement. This shows he had in con- 
templation an entire thing, which might produce more or less than 175/. 
a year. He then provides, by the will, that if, at any time after three 
years, a good price could be got for the wood, the master and wardens, 
for the time, being, might authorize persons to cut timber, to raise four or 
five hundred pounds, to be laid out in the purchase of lands, to be settled 
in fee, for the better security of the payment of the sums of money before 
appointed. Here it is manifest, that thinking the rents might not be 
sufficient, he directs 500/. worth of land to be purchased to secure them. 
In all the cases, where the expressions have come up to those in the pres- 
ent case, the words rents and profits, have been considered as showing 
that the whole was to pass, and to exclude every idea of a surplus : a 
fortiori, where the donor himself has an idea, that the whole may not be 
sufficient for the purpose, that must exclude every idea of surplus. But 
we are not driven in this case to so narrow a construction ; for, even in 
cases where the donor distributes the entire sum out in charities, it has 
been held that, if there was a surplus, it passed to them. In the case of 
Tketford v. School, 8 Go. 130, b, the value of the lands at the time was 
35/. a year, which the testator made a special distribution of, to 
charities "amounting to the sum of 35/. a year ; afterwards the [*109] 
lands became of the value of 100/. a year ; it was resolved, that the 
surplus Tents should be applied to the same uses; for it appears, by his 
distribution of the profits, that he intended the whole should be employed 
in works of piety and charity, and nothing should be converted to the 
private use of the executors, or their heirs : and this resolution is grounded 
on evident and apparent reason, for " as, if the lands had decreased in value, 
the preacher, &c. should lose ; so, when the lands increase in value, pari 
ratione, they shall gain." That observation applies very strongly to this 
case, and indeed the whole case is very similar to the present. In Arnold 
v. The Attorney-General, Shower's Pari. Gases, 22, the testator devised 
the manor of Furthoe to trustees, to pay particular sums to charities : the 
surplus was ordered to go in augmentation of the charities; and the 
decree was affirmed : and that case rests it upon the intent of the donor. 
And here the intent is equally manifest, from the provision that the rents, 
which should fail, should fall upon the charities. In the Attorney-General 
v. Mayor Sec. of Coventry, (4) 2 Vera. 397, a reversion in fee of lands, 
let on leases, on which 70/. was reserved, was granted to the corporation 
of Coventry ; 400/. of the purchase-money was paid by the corporation, 
and 1000/. by Sir Thomas White; but, in the grant, the corporation were 
said to be the purchasers ; and it was by the deed declared, that the 70/. 
a year should be applied to several charities : afterwards the value of the 
lands were greatly raised, but the surplus rents had been always received 
bj the corporation ; certain sums only having been given to the charities 
oat of the lands, and not the lands themselves, the corporation was decreed 

(4) See the argument of Lord C. J. Holt in this case, stated at length, from MS., 3 Madd. 
353, &c., and the report on the Appeal, in Dom. Proc. 7 Bro. P. C. 236, octavo ed. 
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to be entitled to the surplus : but it appears that that decree was reversed 
by the House of Lords, (5) 2 Bro. P. C. 236. 

Here, the heir-at-law sets up, that, previous to the indenture, Adams 
had purchased estates in Flintshire, in the names of trustees, and had 
appointed them to the charities ; but that, finding the profits thereof fall 
short, he purchased the present estates, and filed a bill in chancery 
against his trustees, to have this estate substituted, and the estate in 
Flintshire discharged ; and obtained a decree. But it appears by that 
suit, that the rent of the Flintshire estate was to have been applied out 
and out, therefore the substituted estates were to be so likewise ; 
[ # 110] and it is "recited by the testator in his bill, that the substituted 
lands amounted to 200/. a year, so that he knew there was a sur- 
plus, and he had adverted to possible deficiencies, he considered it subject 
to losses ; because, although he had obtained an act of Parliament, except- 
ing it from certain charges, any annual bill, not taking notice of those ex- 
ceptions, would bind it. Had he intended a surplus for the benefit of 
his heir-at-law, he would have given it to him, subject to a charge of 
175/. a year. Upon the whole, the form in which it is done, and the 
expressions he has used, and his anxiety in procuring a second estate 
that should be sufficient, show his intention to pass it to the charitable 
use. 

Mr. Graham, and Mr. Coz, for the heir-at-law. It is not necessary to 
rest it upon any intention in favor of the heir-at-law ; he claims all that is 
not given away. Whether he was or was not in contemplation, he 
claims : he even claims against the intention of the testator, and this is 
the case as well of equitable as of legal estates. 

Adams, previous to the conveyance, was seised in fee of the Knighton 
estate. By the indenture of the 26th of November, he clearly conveys 
the legal estate to the company ; and, by the indenture of the 27th, he 
declares uses of it. 

The question is, what he has done with the equitable estate; and 
this, if the uses do not exhaust the estate, would result to the heir, 
unless it is clear that, wherever a legal estate is given to trustees for a 
charity, the whole is disposed of, and the heir barred of his equitable 
claim. 

The cases only afford a rule of construction ; they are no way material, 
but as they show the intent of the testator. In those which have been 
cited, the value of the estate was, at the time, exactly what was given 
to the charity. In the present case, the donor knew that the value of the 
estate was more than he intended for the charity. If a testator means 
to make further provisions for charitable purposes (which perhaps he 
might here), but does not perform that intention, the heir must take the 

residue. 
[*111] *There most certainly are cases, where, if the testator disposes 
of all the rents of an estate, it is the same as if he gave the whole 
of the land ; but, if a man having land, of the value of 40/. a year, give 
40/. a year out of it to a charity, and the land is improved to 100/. a year, 
the charity shall only have 40/. 2 Vera. 400. The letters patent are in 
this case not very material, as they were prior to the conveyance, and he 
might change his intention. By the deed of the 27th of November, 1756, 
(the legal estate being then in the company) the purposes are very clearly 
pointed out; more than 175/. a year was not to be expended; for this 

(5) Tbif it a mistake. Vide 7 Bro. P. C. 236, fee., octavo ad. 
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purpose, when the company visited, there was to be no election ; if the 
surplus was to be for the charity, the expense might hare been thrown 
upon the surplus; all he was doing by the deed of the 27th of November, 
was declaring uses to the amount of 175/. a year. It rested with him, 
whether he would let the estate at 175/. a year or more ; at that time he 
had not made up his mind, whether he should charge it with more ; and 
if the express trust does not extend to the whole fund, the residue must 
remain in the donor. With respect to the cases. The case of Thetford 
School is open to the observation that is made upon it by Lord Hardwicke, 
in the Attorney-General v. Johnson (Amb. 190), that the idea of a result- 
ing trust for the heir-at-law, was very little known at that time : the Court 
thought it a question merely between the charity and the feoffees. Be- 
sides, there, the whole was most expressly given, but here it is only to pay 
175/. a year out of the rents and profits. In the case of Arnold v. The 
Attorney-General, there was a clear intention to pass the whole. In the 
case of the corporation of Coventry, the only question was, whether they 
were mere trustees. Another question arises on the will ; he had reserved 
a power of disposing of the timber; then he, by the will, directs the 
money to be produced by the sale of it, to be laid out in a purchase ; but 
he has done nothing more than direct the land to be purchased, to be a 
security for the payment of certain sums of money ; he has not disposed 
of the land itself. 

Mr. Mansfield, and Mr. Lloyd, for the company. The heir-at-law in 
this case, can take nothing from the trustees. The first view of the donor 
was the founding the school ; afterwards, he wished to extend the charity to 
some other uses. The power to lay out the money to be produced 
by the sale of the timber, *was merely for better securing the [* 112] 
former uses. It was a larger fund in the hands of the trustees for 
the same uses. It is quite a new idea, that there is a resulting trust in 
such cases as these. Where a man makes a partial distribution, there the 
residue results ; but never where the whole is given, and the uses do not 
extend to the whole amount. The Court have adopted a rule since the 
decrease of the value of money, and the increase of rqnts of land, to make 
the objects as nearly adequate as may be to the intention of the testator. 
The whole here is given to the trustee ; by reserving particular powers to 
himself during his life, he excludes the idea of anything resulting. The 
company have been in possession ever since ; they state what they have 
in their hands, and the uses to which they have applied the funds, and 
consider themselves as in possession, merely for the benefit of the 
charities. 

Lord Commissioner Eyre. I cannot bring my mind to think there is 
any resulting trust for the heir-at-law, according to the general intent of 
the parties, to be gathered from both the instruments taken together. 
The import of the first deed was to convey the whole estate to the charity. 
If nothing more had been done, all that would have been necessary, would 
have been to come here to have a plan formed for carying it into execu- 
tion ; but the second deed shows it to be his intention, to have the dispo- 
sition of the rents and profits, for life, making the payments to the 
charity; and that he might make leases, provided he reserved rents 
sufficient for the purposes of the charity. He did afterwards make a 
lease of it, to his relation, reserving 175/. a year. When these objects were 
satisfied, the trusts were secured, as far as it was confined to 175/. a year ; 
and then the general trusts in the first deed were to be executed. With 
respect to the heir, there could be no intention in his favor. It is argued 

VOL. IT. 11 
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on the ground of omission, because there is nobody else to take : but, 
here, by the deed, there is somebody to take. Id the usual case, the 
surplus results to the charity; it is not necessary to look further for 
objects: it must be applied for the benefit of the charity, either to extend 
it to new purposes, or, which is better, to increase the present provisions. 
The charity being limited for a time, the accumulation must go to 
[*1 1£] the purposes of the charity. There is no such Necessity, that we 
must decree it to the heir for want of objects, and therefore there 
is nothing resulting to him. (a) 

Therefore there must be an account of the rents and profits, &c. 

The other Lords Commissioners assenting, a decree was pronounced 
accordingly. (6) 

(6) The Court declared, " that there wis no resulting trust in the charity estates in ques- 
tion for the defendant R. T., the heir-at-law of the testator." — R. L. folio 325. 

The minutes of the decree having omitted to allow the heir-at-law the expenses he had 
been subjected to in proving his title, they were afterwards varied in that respect by directing 
that the heir-at-law " should be paid the costs, as between solicitor and client, which be 
had been put to by proving himself to be such." Vide postea, 178, and R. L. 1792, A. fol. 
149, b. 

(a) See Atty. Genl. v. Tonner,2 Ves. jun. I ; Atty. Genl. v. Haberdashers' Co. 1 Ves. inn. 
295 ; Hovenden's note, 1 Supp. 129, 130 ; Ex parte Jortin, 7 Ves. 340 ; Attv. Genl. v. Wan- 
say, 16 Ves. 234 ; Atty. Genl. v. Coopers' Co. 19 Ves. 189 ; Atty. Genl. v. Whiteley, 11 Ves. 
251 ; Atty. Genl. v. Mayor of Bristol, 2 Jac. & Walk. 319. 



Watts v. Martin. 15th Nov. 
(Reg. Lib. 1792. B. fol. 3. b.) 

Sale. Bidding opened [on terms of paying the former bidder all costs, charges, and expenses, 

to be settled by the Master. (1)] 

Mr. Solicitor-General moved that an estate, which had been sold be- 
fore the Master, in separate lots, might be again put up to sale in one lot, 
a considerable advance having been offered, and the Master's report hav- 
ing only been confirmed nisi. 

The residuary legatee and trustee appeared and consented. 

The purchasers of the lots opposed the motion. (2) 

The Court allowed the hardship of the case, but observed, that as the 
residuary legatee and the trustee consented, they could not refuse the mo- 
tion, as the former purchasers might claim and be satisfied the expenses 
they had sustained in consequence of the former sale before the Mas- 
ter.(2)(«> 

(1) " Mr. Mitford (now Lord Redesdale), for the former purchasers, opposed the motion, 
alleging the injustice upon them, after having incurred expenses in surveys, &c. That in 

general cases the biddings were opened because some person might still bid higher ; whereas 
pre they were precluded if the whole should go in one lot : and that if this had been done 
at ftrst, none of those individual bidders woald have offered, or expended their time or money 
on the surveys, &c. The Solicitor-General (now Lord Eldon) said there had been a prece- 
dent twelve years before." From Lord Colchester's notes. 

(2) It appears, from R. L., that the Court (adverting to the expenses of the surreys, &e., 
as stated in Mr. Mitford s argument in the preceding note) directed the party thus applying 
11 to pay the costs, charges, and expenses, occasioned by the said biddings-, to be settled by 
the Master in case the parties differed." * 

(a) See 2 Smith, Ch. Pr. (Am. ed.) 246, 247 ; Prideaux v. Prideaux, 1 Bro. C. C. 287. 
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m J3x parte White [or Wright]; in the Matter of White [ # 114] 
[or Wright], (1) a Bankrupt. 

[S. C. 2 Yes. jun. 9.] 17th Noyember. Lords Commissioners Eyre, Ashhurst, 

and Wilson. 

A creditor having proved under a commission and received a dividend, to proceed at law 
against the bankrupt or his bail, mast refund the dividend. 

The petition of the bankrupt stated the commission in bankruptcy in 
1779, that the creditor proved a debt, and in 1785 received a dividend; 
afterwards, in 1792, he brought an action against the bankrupt, and held 
him to bail, and took an assignment of the bail-bond. The prayer was, 
that the creditor might not proceed at law against the hail, he having re- 
ceived a dividend under the commission, or that such order might be made 
«§ the Court should think fit. 

Mr. Stanley, on behalf of the creditors said, that upon repaying the div- 
idend he might proceed at law. 

Mr. Abbot, in support of the petition, to show that, though this rule 
might apply as to the bankrupt himself, it would not as to his bail, cited 
AyUt v. Harford, 2 Blackstone, 1317. 

Lord Commissioner Ashhurst. Having acquiesced three years, I think 
he ought to be bound. 

Lord Commissioner Wilson. It seems to be the admitted principle, that 
upon refunding the dividend, he may proceed, and this case seems within 
the rule. 

Lord Commissioner Eyre. I think it must be bound by the general 
rule. 

The common order was made, that, on refunding the dividend, be might 
be at liberty to proceed, (a) 

(l) Vide S. C. 2 Yes. jan. 9, under this title, 

(a) See Ex parte Glover, 1 Glyn & Jam. 271 ; Ex parte Wright, 2 Ves. jun. 9 ; Bovenden's 
Bote, 1 Supp. p. 212, 213. 



♦Jones v. Turbebyille. f # 115] 

[Vide SUC. 2 Ves. jna. 11.] 80th November. Lords Commissioners Eyre 

and Ashhurst. 

(Reg. Lib. 1792. A. fol. 35.) 

Great length of time raises a presumption that a legacy has been paid. (1) Where an estate 
is charged with debts and legacies, a creditor by bond is not an admissible witness, that 
the [debts and] legacies are not paid. 

Llewellin Williams made his will, dated "25th of October, 1748, and 
therein gave " to his daughter Elizabeth Williams the sum of 200/. to be 
paid her within one year after his decease, by his executors thereinafter 
named." He also gave several other charitable and pecuniary legacies, 
and gave the residue of his real and personal estates to Richard Turber- 

(I) The report in 2 Yes. inn. 11, &c. is much preferable. Upon the presumptions arising 
from length of time, &c., vide the Editor's notes upon E. Deloraine v. Browne, an tea, 3 vol. 
363, et seq. Et vide Hercy v. Din woody, postea, 257. See in particular the recent case of 
Chalmer v. Bradley, 1 Jacob & Walk. 61, et seq., 69, 60, &c. 
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ville and Richard Powel, for payment of debts and legacies, and, after 
payment thereof, he gave the same to his son Philip Williams, and ap- 
pointed Turberville and Powel executors. 

By indenture, dated the 31st of October, 1748, said testator conveyed to 
Turberville and Powel, and their heirs, &c, premises, situate in Brougb- 
ton Gifford, Wilts, in trust, to pay the debts and legacies of the said tes- 
tator, in case his personal estate should not be sufficient ; the personal 
estate to be first applied : and after raising sufficient to pay the same, to 
the use of Elizabeth Williams (his wife) for life ; remainder to the use of 
Mansel] Williams (the younger son) in fee. Llewellin Williams, the tes- 
tator, died the 1 7th of November following, leaving Elizabeth his wife, and 
Philip and Mansel] his sons, and Elizabeth his daughter (who afterwards 
married the plaintiff), surviving him. The executors proved the will. 
Elizabeth Williams the widow, who was entitled for life (subject to the 
payment of debts and legacies) to the estate at Broughton, died the 23d 
of July, 1775 ; Philip, the son and heir (a minor, at the death of his father), 
took the principal part of his real estate under a settlement, and entered 
into possession of a leasehold estate, under the idea that it was freehold ; 
and having, by will, given all his persona] estate to the defendant Cathe- 
rine, died 1st September, 1772, leaving the defendant John Williams (a 
minor, the son of his brother Mansel!) his heir. Mansel! Williams, the 
younger son of the testator (to whom his mother had made ever her inter- 
est in the Broughton estate, subject, &c), received the rents till his death, 
23d of July, 1771 ; he left a widow, Jane Williams, and John Williams 
his heir-at-law, and heir to the testator ; Jane Williams received 
[*116] the rents of the trust-estate, in right of her *son John, till he at- 
tained his ago of twenty-one in 1778, and then John entered into 
possession, and has remained so to the present time. 

This was a bill filed by the plaintiff Jones, as administrator of his late 
wife, Elizabeth, the testator's daughter, on behalf of himself and the 
other unsatisfied pecuniary legatees of the testator, against the widow and 
executor of Turberville, the surviving trustee and executor of the testator, 
the representatives of Powel, and the Williamses, for the legacy of his 
late wife, and for proper accounts, and that other unsatisfied legatees, who 
should come in and contribute to the suit, might be paid their legacies. 

The defendants, in their answers, relied upon the length of time that 
had elapsed, as a presumption that the legacy had been paid. 

The evidence that was read, was of declarations of Elizabeth Jones, 
that her legacy had not been paid, and of other persons interested in the 
subject. 

Joanna Williams, the principal witness, spoke to a declaration of Philip 
Williams that the legacy had not been paid, and that he blamed his 
brother Mansell for its not being so ; but in the same deposition she said 
that there was a bond-debt due from the estate of the testator to her and 
her sister, with a great arrear of interest which remained unsatisfied, and 
she believed there were other bond creditors unpaid. 

This evidence was offered as raising a presumption that the legacies 
were not paid ; but, being objected to by the defendant's counsel, the 
Lords Commissioners thought it inadmissible, as paving the way for the 
recovery of her own demand. 

Mr. Mansfield, and Mr. Stratford, for the plaintiffs, argued, that if length 
of time raised a presumption that legacies had been paid, circumstances 
might be adduced to repel that presumption. But, 
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•Lord Commissioner Eyre (2) said, that he thought the analogy to [*U7] 
the statute of limitations ought to prevail in these cases, and that 
after so great a length of time, no legatee ought to recover ; (a) and, by 
way of example to others, he thought the bill ought to be dismissed with 
costs against all the defendants. But, 

Lord Commissioner Ashhurst, (3) thinking it would be hard on the 
plaintiff, who had probably lost his legacy, and had been perhaps ill ad- 
vised, to charge him with costs : 

The bill was dismissed, as against the defendant Catherine, with, and 
against the other defendants without, costs. 

(2) and (3) The following report of the judgment is from the MS. notes of Lord Col- 
chester. 

" Eyre, Lord Commissioner. — This cause depends upon a presumption of fact ; viz. 
whether the legacy has been already paid, and as at law such a claimant would be clearly 
bound, it would be highly inconvenient if a different rule prevailed here, and infinite mischief 
would ensue. 

** There cannot be now any effectual account of the primary fund ; viz. the original testa- 
tor's personal estate, and a load of interest will have accrued, which ought not to be put upon 
the land without ascertaining that the personal estate was deficient. 

" If I was obliged to conjecture, I think it very likely this was only a dormant demand, 
and it is very likely some few part payments of principal and interest may have been made ; 
but none such are proved, and therefore general justice requires that such demand should not 
be established. 

" The particular evidence to repel the presumption for length of time is here not suffi- 
cient. 

" Application, though to a wrong person, may be good evidence to show that the claim it 
kept alive, hut the declarations of a person not the debtor cannot be received ; and therefore, 
as to what Catherine Williams here said, her words cannot bind the defendants, who would 
l>e liable. And I think there is no evidence of any specific demand of the legacy upon any 
person. 

" We rejected a creditor's evidence of his not being yet paid, because he has an interest to 
obtain this decree ; and we very much think that if received it would not rebut the presump- 
tion. 

" Upon the whole, the Court is glad to be at liberty to discourage this suit. 

" Let the bill be dismissed : and to discourage such a suit, after such a length of time, let 
it be with costs as to Catherine Williams ; and though I also incline to dismiss it with costs 
as against the other plaintiffs, yet, if Lord Commissioner Ashhurst thinks otherwise, I shall 
not persist in this point. 

" Ashhurst, Commissioner. — I think the length of time is such as that the Court should 
not entertain the suit. It is now forty-four years since the legacy was due. The analogies 
to the statute of limitations are highly useful to peace and quiet right of every man. 

" Should we decree for the plaintiffs, the interest would be a charge upon these defendants 
after their living upon the estate as their own, and without preparing for such demand. 

" I agree also that here is no evidence to rebut the presumption. 

" The inferences here have been all on the part of the defendant, and not on that of the 
plaintiff or those who preceded bim. 

" I entirely concur that this bill must be dismissed ; and, as against Catherine Williams, 
with costs ; but I think not against the rest, because this was clearly a good original demand, 
and a good foundation for the bill, though the presumption must be against the demand, it 
being unencountered by opposite evidence." 

(a) See S. C. 2 Ves. jun. 11, Hovenden's note, 1 Supp. 214, 215 ; Souzer v. De Meyer, 2 
P*i«e, 574 ; Kane v. Bloodgood, 7 John. Ch. 90 ; Andrews v. Sparhawk, 13 Pick. 393 ; 2 
Williams, Ex. Pt. 6, B. 2, ch. 2, p. 1260. 

Bat see Irby v. M'Crea.4 Desans. 422; Arden v. Arden, 1 John. Ch. 313; Wilson v. 
Kilcannon, 4 Hayw. 185 ; Lindsay ». Lindsay, 1 De&aus. 161. 
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Dick v. Milligan (1) [et e contra]. 

[S. C. 9 Ves. jan. 23.] 24th November. Lords Commissioners Eyre, Ashhurst, 

and Wilson. 

(Reg. Lib. 1791. A. fol. 32. b) 

Exceptions will lie to an award, but they must be to matters on the face of it, and not to 
matters of fact, of which the arbitrators are the proper judges. (1) 

There being complicated mercantile accounts between the parties, 
they had, by consent, referred to arbitrators, who were to take them in 
the same manner as before the Master, but there was a provision that the 
award should be final between the parties. An award was made. 

Exceptions were afterwards taken, (1) because the arbitrators had not 
stated the balance of the particular accounts from which they had drawn 
the general balance. 

And the first question agitated was, whether exceptions would lie to 
an award. 

This question was argued much at large, but was reducible to this, 

That the exceptants relied on the cases of Cressley v. Carrington^ 1 
Vera. 469, and Hide v. Cooth, 2 Vern. 109, that exceptions will lie to 
an award. 

In support of the award it was argued, that the award was final, being by 
judges appointed by the parties. 
[*118] *Lord Commissioner Eyre (a few days after the argument) pro- 
nounced the opinion of himself and the other Lords Commission- 
ers, to be, that exceptions would lie to an award, but that this was open 
to objections to the nature of the exceptions. 

And, on this day, the exceptions were opened, when it appearing that 
they were to the facts of the case, and particularly to the arbitrators' having 
drawn a general balance, and not having stated the particular balances, 
or how that general balance arose, 

(1) This order affirmed on a rehearing, by Lord Loughborough, C. poslea, 536. Upon the 
subject see Woodbridge v. Hilton, antea, 1 vol. 398, with the Editor's note as to S. C. in 2 
Dick. 640 ; from whence it appears that the opinion of Lord Tburlow was upon ancient 
authority, that exceptions would lie to an award, where the reference was merely ad eompu- 
tandum ; but not if it embraced all matters in difference. Agreeably to this doctrine, the 
Editor has found the following note of the principal case amongst Lord Colchester's MSS., 
by which it appears, that Lord Thurlow himself had in the same year actually directed the 
exceptions to be filed. The note is as follows : — 

"Dick*. Milligan in Chancery, March 16, 1792. The Lord Chancellor ruled/ that an 
award may be excepted to. by leave of the Court, though in Price v. Williams, and Knox v. 
Sim moods, it was refused last year, as against the course of the Court. Order that excep- 
tions be filed." Lord C. B. Eyre, speaking afterwards of his own decision in the principal 
case, as above, in Ford v. Qartside, 2 Cox, 368, says " the case of Dick v. Milligan, did not 
warrant such a general proposition, as that exceptions may be taken to an award made in 
pursuance of an order of the Court. The Court had decided in that case, that where the 
original reference had been to a Master, with the usual reservation of further directions, and 
then by a subsequent order arbitrators were substituted in the room of the Master, to take 
the account in like manner as they had been referred to the Master, the Couxt.tboughl that 
under such a reference exceptions would lie ; but by no means meant to say, that exceptions 
would lie where the reference was of all matters in difference, and the Court had reserved 
nothing to itself." 

It should be observed, that the opinion of Lord Eldon, C. seems averse to the Court suffer- 
ing exceptions to be taken to an award in any case : for in Crawshay v. Collins, 1 Wils. Ca. 
Ch. 33, his Lordship is reported to express himself thns : — 

" There have been many cases and much discussion in this Court on the question, whether 
arbitrators did not stand m the place of Masters, but we have long ago got rid of that doc- 
trine. It was once argued that exceptions might be taken to an award, but it was never 
contended that the Court could order arbitrators to proceed if they did not choose." 
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Lord Commissioner Eyre gave his opinion to the following effect : 
When we made up our minds, that exceptions may be taken to an 
award, we only meant that some exceptions might be taken, but we agree 
that nothing that "goes to the facts in the award can come on by ex- 
ceptions. 

It was argued, that this was a reference to arbitrators, to be conducted 
in the same manner as it would be before the Master ; and there are words 
in the reference that seem to point at this ; but we are of opinion that it 
was not a reference of this kind, and that it is impossible that it should be 
the same as a reference to the Master, because there is a radical difference 
between such a reference and an award ; the Master, in a reference to him, 
being only the minister, and the Court the judge ; but arbitrators are 
clearly the judges of matters of fact: There is a clause too in the refer- 
ence, that the award shall be final ; whereas nothing done before a Master 
is final. 

The only question that remains is, whether it was necessary that the 
arbitrators should set forth in schedule the balances of the particular 
accounts, which make the general balance; and this we think unnecessary. 
If all the allowances and disallowances were set forth, nothing would re- 
sult from it ; the Court could make no order. The arbitrators say they 
have considered the accounts, and find that such a balance is due. Why 
require them to make a more particular award than is common in these 
cases? 

•There is a distinction between an award that is to be final and one [*1 19] 
that is only to find a particular fact ; when the reference is to be final, 
and all the accounts are before the arbitrators, the Court can only dispose' 
of the costs. It would be of mischievous consequence, if, wherever the 
Court sends complicated accounts to arbitrators, they should set out all 
the particulars ; it is much better that the award should be made in the 
short way it is. 

Lord Commissioner Ashhurst. 

In mercantile transactions, the reference to merchants is more compe- 
tent than to the Master of the Court. It would be nugatory to consider 
the arbitrators, as only being in the situation of the Master. This is a 
common reference, except the words, that the accounts are to be taken 
in like manner as before a Master. At the same time it is provided, that 
the award shall be final, and both parties were to be bound by it. This 
could never mean to put the award of the arbitrators on the same footing 
as a Master's report. 

Then the question is, whether the parties have a right to take exceptions 
to the award. The arbitrators are certainly judges of matters of fact ; 
and here, it being matter of account, it certainly was fit for the judgment 
of the arbitrators ; and, by their judgment, the parties meant to be bound. 
The arbitrators here took the necessary steps to strike the balance. I 
think that matters of fact are not to be questioned on an award ; therefore 
such exceptions cannot be gone into. 
Lord Commissioner Wilson. 

The exceptions are not that the arbitrators have done wrong, but that 
they have not set forth enough to show whether they have done right or 
wrong : they have not set forth the particular balances ; if it had been 
before the Master, he must have done so. 

Then the question is, whether the arbitrators are only substituted, by 
the reference, for the Master. 

* That the reference should be in the same manner as before a [ *120] 
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Master, only meant that the same accounts should go before them is 
would go before the Master, not that they should state the particular 
accounts. 

The parties having agreed that the award should be final, it is not ne- 
cessary that the arbitrators should state the particulars, that we may judge 
of them over again. 

There is a difference between a reference to arbitrators and to the 
Master. What is done by arbitrators, is conclusive ; if not, it would go 
for nothing, because the time for making the award being elapsed, they 
can do nothing : whereas if the Master is wrong, it can be referred back 
to be reconsidered. 

But, here, the parties meant the decision to be final. If parties mean 
the reference to arbitrators to be only the same as it would be to a 
Master, they must provide for it. 

If it had not been for the cases cited, I should have thought it better to 
have decided, that exceptions would not lie to an award. 

Lord Commissioner Eyre added to what he had said, that if it was ne- 
cessary to read affidavits, that must be on a motion to set aside the award ; 
that if there is anything in the award, that should not be in it, or anything 
omitted that ought to be there, that being on the face of the award, is 
matter of exception ; but where the objection arises from matter dehors 
the award, it must be made on motion and affidavit. 

Exceptions overruled. (2) (a) 

(2) This order was affirmed by Lord Loughborough, C. postea, 536. 

(a) See Knox v. Symmonds, 1 Yes. jun. 369, Hovenden's note, 3, 1 Supp. 146, 147 ; 2 
Smith, Ch. Pr. (Am. ed.) ch. 39, p. 430, et seq. ; 2 Story, Eq. Jur. ch. 40, § 1452, et seq. ; 
Price v. Williams, 3 Bro. C. C. 163, 164, and notes ; Kyd on Awards, ch. 7 (Am. ed. 1808), 
342, et seq. ; 1 Metcalf and Perkins's Dig. Tit. Arb. and Award, Art. 3, § g. 

[The cause in the text is stated by Mr. Vesey to have stood oyer, that the parties mirht 
consider whether a motion to set aside the award should be made, or whether the farther 
directions should be decreed. The Solicitor-General afterwards declined moving to set aside 
the award, but requested a reference to the Master, to inquire into the foundation of some of 
the exceptions. The Court, however, refused to make such reference, as bringing all the 
merits of the award before the Master, and confirmed their former opinion, that these matters 
were the proper subject for the decision of the arbitrators, whose award could not be ques- 
tioned in such a manner, and the order was afterwards affirmed by Lord Loughborough, 
upon a petition of rehearing, post, 635. It seems now to be clear, though the Court in the 
present case did not look upon it as completely settled, that exceptions cannot be taken to an 
award. Lord Eldon, in the late case of Crawshay v. Collins, 1 Wils. Ch. Rep. 33, is re- 
ported to have expressed himself as follows : " There have been many cases, ana much dis- 
cussion in this Court on the question, whether arbitrators did not stand in the place of 
Masters, but we have long ago got rid of that doctrine." S. C. 1 Swanst. 40. See further, 
as to this subject, Woodbridge v. Hilton, ante, vol. i. 398 ; Price 9. Williams, vol. iii. 163 ; 
Caldwell on Arbitration, 185 ; Ford v. Gartside, 2 Cox, 368. — Eden.] 
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•Hood and Others v. Burlton and Others. [ # 121] 

[Vide S. C. 2 Yes. jun. 39.] 27th November. Lords Commissioners Eyre, 
Ashhurst, and Wilson. 

(Reg. Lib. 1702. A. fol. 8.) 

A grant of a certain sum out of dividends, to which a feme covert is entitled to her separate 
use, is s grant of an annuity. The memorial of an annuity must set out all the interests 
of the parties, and all the instruments by which it is secured, or the defect will be fatal. (1) 

The bill stated a settlement previous to the marriage of the defendants 
Burlton and his wife, whereby certain sums in the funds, the property of 
the wife, were conveyed to trustees, to the use of herself till the marriage ; 
remainder as to the dividends, &c. of certain parts, to the separate use of 
herself during the coverture, free from the debts or control of the hus- 
band ; remainder, after the death of the wife, to the use of the children 
of the marriage; and, in case of failure of issue, to the appointment of 
the wife by her will ; or, in default thereof, to her personal representa- 
tives. It further stated that the marriage took place, and that the de- 
fendants had issue the other defendant George Burlton ; and that, after 
the marriage had, the defendant, Diana Burlton, proposed to grant the 
annuities thereinafter stated; and that, by indenture, dated the 5th of 
April, 1786, and which had been duly registered and enrolled, made be- 
tween the defendant Diana of the first part, the defendant Ferdinand 
Burlton of the second part, the plaintiff John Hood of the third part, the 
plaintiffs Richard Gildart and Lucy his wife of the fourth part, and the 
plaintiff Edmund Hood of the fifth part ; reciting the settlement, and the 
trusts declared thereby, concerning two sums of 2650/. three per cent, 
consol. annuities, 1387/. 5s. 5d. old South Sea annuities, and 750/. three 
per cent, consol. bank annuities, and the interest and dividends thereof; 
and reciting that the defendant Diana, having occasion for the sum of 800/., 
had, in consideration of 400/. agreed to be advanced to her by the plain- 
tiff Gildart, agreed to sell to him the annual sum of 50/., part of the said 
dividends ; and, in consideration of the like sum of 400/. agreed to be 
advanced to her by the plaintiff Edmund Hood, had agreed to sell to him 
the like annual sum of 50/., part of the said dividends, for the term of her 
natural life; and that, for securing the said annuities, it had been agreed 
that the defendant Diana should assign the yearly interest of the said 
sums, then standing in the name of a trustee for her, unto the plaintiff 
John Hood, upon the trusts therein declared; and also reciting that the 
defendant Ferdinand had entered into a bond to the said plaintiff 
John # Hood, in the penalty of 1600/. to secure the annuities in [*122] 
case the dividends assigned should prove insufficient, it witnessed 
that, for the above considerations, defendant Diana Burlton assigned, and 
defendant Ferdinand Burlton confirmed, to the plaintiff John Hood, the 
dividends to accrue during the life of the defendant Diana, upon the sums 

(1) The report of this case, 1 Ves. jun. 29, is much preferable. Upon the subject of the 
memorial under the statute 17 Geo. 3. c. 26, setting out all the particulars, see the D. Bolton 
v. Williams, postea, 297, et seq. ; Davidson v. Foley, and Jackson v. Lever, antea, 3 vol. 
693, 605, 6LC. 

It is to be observed, that the above and all other cases in these reports under the annuity 
set, mnst be considered as referable to the act of 17 Geo. 8, c. 26, only. By the late act, 63 
Geo. 3, c. 141, the provisions made by the former have been repealed, and other provisions 
substituted in Jieu thereof. In all cases, therefore, subsequent to the above act of the 63 
Geo. 3, reference must be to that act alone. 
VOL. IV. 12 
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therein mentioned, subject to the trusts therein mentioned, which were to 
pay the deficiencies (if any) of a former granted annuity of 30/. to Jane 
Clerk, therein named, and, subject thereto, to retain the annual sums of 50/., 
and 50/., so sold to the plaintiffs Gildart and Hood respectively; and the 
defendant, Ferdinand Burlton, covenanted to pay to the said plaintiff such 
deficiencies as were secured by his bond; and by the said indenture it 
was declared, by all parties, that the plaintiff John Hood stood possessed 
of the annual sum of 100/. in trust, as to the sum of 50/. to pay the same 
to the plaintiff Edmund Hood, and as to 50/. in trust, during the joint 
lives of said defendant Diana Burlton, and plaintiffs Richard Gildart and 
Lucy his wife, to and for the use of plaintiff Lucy Gildart, for her own 
sole and separate use, or to such person as she should appoint ; and in 
case of the death of either of them, in the lifetime of the defendant Diana 
Burlton, in trust for the survivor ; and the defendant Ferdinand Burlton 
did, in the said indenture, covenant with the plaintiff John Hood, that he 
and the defendant Diana should apply to this Court for an order to the 
Accountant-General to pay to, or authorize the plaintiff John Hood to re- 
ceive the interest and dividends of the funds upon which the annuities 
were secured. 

The bill further stated, that, sometime before the purchase of the annu- 
ities, a bill was filed by the defendants Burlton and his wife, and their 
infant son, against the trustees in their marriage-settlement, in consequence 
of which there had been the usual decree, whereby the trustees were or- 
dered to transfer the funds into the name of the Accountant-General, and 
that the interest of the funds should be paid to the defendant Diana for 
her life, or until further order ; and that the stocks had been transferred to 
the Accountant-General accordingly. 

The bill further stated, that the annuities were in arrear, and 

[•123] prayed that the trusts of the deed of the 5th of April, # 1786, 

might be established, and that the principal sum of money in the 

funds, and the interest and dividends thereof, might be transferred to and 

applied according to the said deed and the trusts thereof. 

The defendants, by their answers, admitted the facts as stated in the 
bill, and submitted, whether the trusts of the deed of the 5th of April, 
17S6, ought to be carried into execution, and the stocks or dividends 
thereof applied according to the said deed. 

The memorial registered of the transaction was a memorial of one an- 
nuity of 100/. granted by Diana Burlton to John Hood, in trust to pay 
50/., part thereof to Lucy Gildart, and in trust to pay 50/., other part 
thereof, to Edmund Hood, at and for the price of 800/. It recited the 
deed of the 5th of April, 1786, and defendant Ferdinand's bond and war- 
rant of attorney, but stated nothing of the interest of the survivor of Mr. 
and Mrs. Gildart in that annuity. 

The question turned simply upon the validity of this memorial, it not, 
correctly, reciting the trusts of the deed of the 5th of April, 1786. 

Mr. Mansfield, and Mr. Richards, for the plaintiffs, contended, that 
this was not a grant of an annuity within the meaning of the act of Par- 
liament ; that the real transaction was, that Mrs. Burlton being entitled, 
under her marriage-settlement, to the interest of certain funds for her 
separate use, in consideration of the payment of certain sums, assigned a 
part of the interest, in trust, to pay two annuities of 50/. each. It is, there- 
fore, no more than an assignment of part of her interest. If she had as- 
signed the whole of her interest in the funds, there could be no necessity 
to register the assignment. An assignment of an existing annuity need 



1792.] Hood v. Burlton. 91 

not be enrolled, nor an annuity charged upon an estate of which the 
grantor is tenant for life. The memorial satisfies the intent of the acts; 
although, in form, it is irregular, all the instruments hy which the annuity 
is secured are mentioned in the memorial. They cited Crespigny v. 
Wittenoon, K. B., 4 Term. Rep. 790. 

•Mr. Mitford, and Mr. Stanley, for the defendants Burlton [*124] 
and wife. 

The first objection is, that this is not the grant of an annuity ; but the 
answer to this objection is, that it is enrolled by the plaintiffs as a memori- 
al of the grant of an annuity. Crespigny's case was not within the act, 
not being granted for any particular pecuniary consideration. Here the 
memorial is clearly defective, the particulars of the annuity-deed are not 
specified, nor does it state the parties, or the consideration ; the bond is 
not sufficiently stated, nor the warrant of attorney. 

Lord Commissioner Eyre. If the contract cannot be supported, it 
will be a hard case: but considerations of public policy often outweigh 
the hardship of particular cases. At first, I was inclined to think it was 
a purchase of a portion of the dividends, not of an annuity ; but, upon 
further consideration, I am clearly of opinion, that it is the purchase of 
an annuity. It is objected, that here is no grant of an annuity : but that 
objection will not avail the party. The intent of the act was, that all the 
instruments should be registered by which an annuity is secured, — not 
merely the instrument by which it is granted. I am of opinion, that the 
memorial here is not a memorial of the annuity really secured, being of 
one annuity instead of two ; there is no memorial of the actual annuities 
registered. 

The memorial does not specify particularly for whose use the annuities 
are granted, at least, as to one of them. 

Lord Commissioner Ashhurst. I am sorry to be of the same opinion ; 
but it is clear the parties considered the transaction as the sale and 
purchase of an annuity : there is no objection to the fairness of the trans- 
action. 

Bill dismissed without costs. (2) 

(2) As to all the defendants but James Berry and James Clarke and Jane his wife: and 
u to ihem with costs. 



♦Andrew v. Wrigley. Rolls, 1st Dec. [*125] 

(No Entry.) 

Executor or administrator, where there are debts, may sell the testator's term specifically 
devised ; (1) and, even in suspicious circumstances of fraud, after long possession by the 
purchaser, or the person under whom he takes, the Court will not relieve. (2) 

George Bhoadbent, being possessed of a term of years in the premises 
for 199 years, commencing the 19th of November, 1746, at the rent of 
13/. 135. per annum; and having sold a part of the leasehold premises to 
Eneas Broadbent, subject to the payment of 5/. per annum, payable to the 

(l) For the general doctrine on this subject, see Scott v. Tyler, antea. 2 vol. 431. and the 
Editor's notes ; Hill v. Simpson, 7 Ves. 152 ; Taylor v. Hawkins, 8 Ves. 209, and M'Leod 
»• prummond, 14 Ves. 353 ; affirmed on appeal per Lord Eldon, C. 17 Yes. 152, et seq., in 
which his Lordship comments upon most or the preceding cases. 

.(2) Upon the subject of length of time, Tide E. Deloraine v. Browne, antea, 3 vol. 633, &c, 
with the Editor's notes, and 1 Jacob & Walk. 61, 59, 63, Ac. 
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original lessor, by which the rent of the premises remaining unsold was 
reduced to 8/. 13$., made his will, bearing date the 6th of May, 1753, and 
thereby, after directing the payment of his debts and funeral expenses, 
gave to his wife some small specific legacies, and all the clear profits that 
did and might arise, of and from the messuage or tenement, which he 
held under James Farrer, Esq. (being the premises in question), lying and 
being in Harrop, in the parish of Saddles worth aforesaid, and to receive it 
as foil owe th during the term of her natural life ; and first, said testator 
willed that she should receive 40s. a year, yearly and every year, until all 
his just debts were paid and discharged ; and what was over and above 
40*. to pay his debts, until all were discharged, and after all his debts were 
paid, he gave to his beloved wife all the profits and benefits that did or 
might arise from the aforesaid messuage or tenement, during the whole 
time of her natural life, and declared his will to be, that, at the decease of 
his wife, his niece Sarah, the wife of John Andrew (meaning the plaintiff 
Sarah Andrew, widow), should have and enjoy the aforesaid messuage and 
tenement, during all the time of her natural life, if she should then be 
living; and that if (plaintiff) Sarah, the wife of John Andrew, should have 
a child or children, at the entrance hereof, that she should pay or cause to 
be paid the sum of 40/. which he charged upon the aforesaid tenement, 
unto his the said testator's sister Sarah's children (also plaintiffs), to be 
equally divided among them ; and (plaintiff) Sarah Andrew should have 
the aforesaid messuage or tenement, and her heirs, during the whole term ; 
but if (plaintiff) Sarah should have no children at her decease, then he gave 
the aforesaid messuage or tenement to John Greaves and George Broad- 
bent, to be divided between them, in such shares and proportions 
[*126] as by the will expressed, and appointed John * Whitehead, jun. y 
and James Broad bent, executors of the said will. 
The testator died the 9th of May, 1755, leaving Mary Broad bent his 
widow, and the executors never proved the will, and Mary Broadbent the 
widow procured letters of administration with the will annexed, from the 
proper ecclesiastical court, and about the 2d of June, 1755, she inter* 
married with Philip Bradbury; and afterwards, in August, 1755, Philip 
Bradbury being indebted to Benjamin North, an attorney of Almonbury, 
Yorkshire, by indenture of mortgage, dated the 11th of August, 1755, 
Bradbury and his wife, described to be administratrix with the will an- 
nexed, of the said George Broadbent, in consideration of 32/. conveyed the 
said premises to Benjamin North, for the residue of the term, with a pro- 
viso for redemption on payment of the 32/. with interest. By indenture, 
dated the 9th of May, 1757, said North and Bradbury and his wife, de- 
scribed as administratrix, in consideration of 80/. (out of which the said 
debt to North of 32/. was discharged) assigned the mortgage to Catherine 
Whitehead ; and Philip Bradbury, afterwards, without the concurrence of 
his wife, being indebted in 20/. to the said Catherine Whitehead, by mem- 
orandum under his hand, dated the 11th of May, 1758, indorsed on the 
said indenture of mortgage, charged the premises with the said further sum 
of 20/. and interest. 

In May, 1758, Philip Bradbury contracted with said Catherine White- 
head and John Antill her partner, for the sale of the premises for 150/. 
over and above the mortgage-money due thereon ; and by indenture of the 
11th of that month, Bradbury and Mary his wife assigned to John Antill 
and Catherine Whitehead all the said leasehold premises, and the right 
and title of Bradbury and his wife, to Antill and Whitehead for the residue 
of the term ; and Antill and Catherine Whitehead entered into possession 
of the leasehold premises. 
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John An till afterwards died, having made his will, and appointed Wil- 
liam Antill his executor, and Catherine Whitehead, about August, 1779, 
contracted with the defendant Wrigley for the sale of the premises, for 
231/. The purchase was not completed, or the purchase-money 
paid, for two years; but by "indenture, dated 22d of October, [*127] 
1781, William Antill and Catherine Whitehead assigned the lease- 
hold premises to defendant Wrigley for the residue of the said term, and 
the defendant Wrigley entered into, and has since continued in possession 
thereof. 

John Andrew (the husband of the plaintiff) died in 1769, leaving the 
plaintiff his widow, and nine children, who are all now living. 

Mary, the widow of the testator, survived Philip Bradbury, and after- 
wards married John Broadbent, and died about March, 1788, when the 
plaintiff Sarah Andrew claimed to have become entitled, under the testa- 
tor's will, to the possession of the premises, with such contingent interests 
to others of the plaintiffs as are provided in the will. 

The plaintiff Sarah Andrew filed the present bill against Wrigley the 
purchaser, praying a discovery, and that he may be decreed to deliver up 
the possession of the premises, and to pay intermediate rents and profits. 

The bill charged that the testator was not indebted at the time of his 
death, or but to a very small amount, and that the same were discharged 
by the sale of his goods, or out of the rents and profits of the premises 
before the mortgage to North, and that this was known by the defendant, or 
might have been so ; that the defendant bought the leasehold premises at a 
very great undervalue, and with full notice of the will of tho testator, and 
the bequest thereinto the plaintiff, and that he knew that the assignments 
were to secure the debts of Bradbury on his own account, and that it was 
on account of his knowledge that a good title could not be made ; that the 
defendant declined completing the purchase for two years, and that he 
then took a bond of indemnity, or some other collateral security. 

The defendant, by his answer, swore to his belief, that the other personal 
estate of the testator was insufficient for payment of his debts, and that, in 
the recitals of the indenture of the 11th of August, 1755, and 9th of May, 
1777, it is mentioned that the testator's widow and Philip Bradbury 
(her second • husband) had occasion for the sums of money in [ # 12S] 
such indentures mentioned to have been paid to them, for the pur- 
pose of paying or reimbursing themselves what they had paid on account 
of the testator's debts, and which recitals the defendant believed to be true, 
and from such recitals he believed the personal estate of the testator (exclu- 
sive of the leasehold estate) was insufficient to pay the testator's debts ; 
that he believed the mortgage to North was not to secure any debt 
previously owing from Bradbury. He admitted the purchase by Catherine 
Whitehead, and that she caused the premises to be put up for sale by 
auction, and that he the defendant became the purchaser thereof, as the 
best bidder for the same at 231/., which was the full value thereof, con- 
sidering the title of Catherine Whitehead and William Antill to be a good 
title ; and that he did not delay the completion of the purchase on any 
suspicion of the title ; that at the time of the execution of the indenture 
of the 22d of October, 1781, a bond was executed by Catherine Whitehead, 
for performance of the covenants therein contained, and that those cov- 
enants were only the usual covenants ; but that he had no bond of indem- 
nity ; and that he had been in possession of the premises ever since the 
conveyance; and had laid out considerable sums in the improvement there- 
of. 
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The plaintiffs, at the hearing, read evidence to prove that Broadhent 
the testator was a poor man, and a working clothier, but never made a 
piece of cloth on his own account: that he had been a soldier, but dis- 
charged, and had kept a public-house, and owed some debts ; and to the 
marriage of the widow with Philip Bradbury, who was considered as a 
man in bad circumstances; that Mary the widow had, at the time of that 
marriage, no property but what she had as widow of the testator ; that 
the tenement, about the year 1779, was worth about 201/. to be sold ; that 
it was publicly known, at the time of the sale, that the plaintiff had a 
claim on the premises, under the will of the testator; and one witness 
swore that, on the day of the sale, the defendant said to Whitehead that 
Edward Greaves seemed to dispute the title, to which Whitehead answered, 
never mind Mr. Greaves, James Wrigley, Til give you a bond to indem- 
nify you. 
[*129] # The defendant read evidence to improvements during the time 
the leasehold estate was possessed by Catherine Whitehead, and 
of the defendant. 

The cause was heard in Michaelmas term. 

Mr. Mitford, and Mr. Richards, for the plaintiffs. The question is as 
to the power of the administratrix of the testator to sell the estate of a 
specific devisee under the will. In cases of this sort, where the party had 
no right to sell, the Court has interfered, especially where enough has been 
known of the state of the testator's effects by the purchaser, to induce him 
to make inquiries as to the necessity of selling the estate. Here, the 
testator having pointed out a specific fund for the payment of his debts, 
the administratrix, before she could sell the estate specifically given, was 
bound to inquire whether there were debts that could not be paid by the 
method pointed out. He had pointed out rents and profits beyond 40s., 
and as the debts were trifling, if any, those rents and profits would have 
paid them, if duly applied. The estate was not sold till two years after 
the death of the testator, by which time it must be known what the debts 
of the-testator were, and whether the rents and profits would pay them. 
Then, if the purchaser knew there were no debts, and that the estate was 
specifically devised, that is sufficient, and he cannot hold the estate against 
the specific devisee ; and it is in evidence here, that Wrigley had such 
notice, that it was generally known in the auction-room, and particularly 
declared to Wrigley by Greaves, the plaintiff's father, that the estate was 
specifically devised to her. There are several cases on this subject which 
are collected together in that of Scott v. Tyler (ante, vol. ii. p. 431), and 
although there was no decree upon the second point in that case, it is 
certain the inclination of Lord Thurlow's opinion was against persons who 
bought estates under circumstances like those of this case, without inquir- 
ing how far it was necessary to sell them. There certainly are cases 
where it has been determined. In Humble v. Bill, (3) 2 Vern. 444, Bill 
having a term in a printing-office, devised it, that 2000/. should be raised 
out of the profits for his daughter Savage, and made Garrat executor, who 
mortgaged the term to Dr. Brown, who assigned to Sir William Humble; 
the Court was of opinion that the executor had power to sell 
[ # 130] *or aliene, and that if he sold in prejudice of a residuary or speci- 
fic legatee, he might have his remedy against the executor, but 
could not follow the estate into the hands of the purchaser. But on an 
appeal to the House of Lords, that decree was reversed, 1 Brown, Pari. 

(3) See upon thit also per Lord Eldon, C. 17 Ves. ISO, 161. 
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Cases, 71. Where the purchaser has notice that another way is pointed 
out for payment of debts, as in this case, it is sufficient to make the pur- 
chase bad. In Opie v. Godolphin, Prec. Chan. 548, the mortgagee had 
only notice of the will, yet that was held sufficient. In Ewer v. Corbet, 2 
Wms. 148, it is said, that " the executor, where there are debts, may sell 
a term ;" but the Master of the Rolls says, " I admit, if an executor should 
sell a term for an undervalue, or to one who has notice that there are no 
debts, or that all the debts are paid, this might be another consideration." 
And by Elliot v. Mtrriman, Barnard iston, Ch. Rep. 78, (4) personal estate 
may be clothed with such a trust, that the Court might require the pur- 
chaser to see that the money is properly applied. In Bonny v. Ridgard, 
(5) Lord Kenyon said, that Elliot v. Mtrriman contained his opinion. In 
Bonny v. Ridgard, Watts, the testator, having a leasehold estate, directed 
it to be sold and divided among Martha Watts and all her children equally ; 
the testator died in 1747, Martha alone proved the will, and in 1748 Mar- 
tha married Ridgard, who became a bankrupt. His assignees assigned to 
Barnard in 1752. It was assigned 1st June, 1763, by Barnard to Mason; 
and on the 14th of June, 1765, by Mason's administratrix to Anderson, 
who, on the 5th of November, 1773, conveyed to Van Mildert; the bill 
was filed in 1779, and Sir Thomas Sewel made his decree 10th of March, 
1783. He divided the matter into two parts, and said, in the first place, 
that the executor may dispose of his testator's personal estate, where the 
transaction is fair; and for this he cited Crane v. Drake, (6) 2 Vern. 616, 
and Ewer v. Corbet ; he also thought, that though Van Mildert had no 
notice, except that it was a specific bequest, that it was his duty to see to the 
purpose for which it was given. After this decree, Van Mildert presented a 
petition of rehearing to Lord Kenyon, who, at the hearing, (7) said noth- 
ing was more clear, than that, in general, an executor may sell, and 
that the purchaser is not bound to see to the application of the money ; 
but if there is any fraud, then the purchaser is bound. He said he could 
not accede to the case of Mead v. Lord Orrery, (8) 3 Atk. 235 ; 
but he decided the case upon *the length of time that had elapsed. [*131] 
In the present case that objection does not apply ; the present 
plaintiffs could not assert their right till 1788, and they filed their bill in 
1790. 

Mr. Lloyd, and Mr. Johnson, for the defendant. Under the circum- 
stances of this case, and especially from the length of time before the appli- 
cation, this bill ought to be dismissed with costs. 

The parties have not brought the real question before the Court ; the 
case, as it is made, does not raise the question. It will be proper to go 
through the cases, and to state the law upon them. 

There is no difference, either at law or in equity, between the assign- 
ment of an executor or administrator. In either case there can be no 
resort to a court of equity, for a discovery whether there has been any 
collusion between the purchaser, and the executor, or administrator. At 
law, the executor has a right to aliene all the personal estate of his testa- 
tor, and it makes no difference whether it is given generally or specifically 
by the will. The more complicated the affairs of the testator are, the bet* 

(4) S. C. 2 Atk. 41. Upon which see per Lord Eldon, C. 17 Ves. 162. 
(6) Lately reported, 1 Cox, 145, and stated and approved, 7 Ves. 159, 167 ; 17 Ves. 9K, 98, 
et vide per Lord Eldon, C. 17 Ves. 165. See also 1 Ball. & Beatt. 167. 

(6) See upon this also per Lord Eldon, G. 17 Ves. 161, 162, &c. 

(7) 3d December, 1784. 

(8) Vide per Lord Eldon, G. upon this, 17 Ves. 164. 
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ter right has the executor to sell the property. Mr. Mitford relied on the 
case of Humble v. Bill. It is an old case, and there was no difficulty from 
directions in the will. It was determined against the purchaser, because 
the testator had pointed out the profits of the printing-office, as the fund 
out of which the 2000/. was to be raised. That case is not to be supported, 
but by supposing the transaction was a fraud. There is something said in 
Elliot v. Alerriman, to show that a will may be so formed, that a purchaser 
must see to the will. Ewer v. Corbet recognizes the power of the execu- 
tor. So also in Burting v. Stonard, 2 Wms. 150, the next case to Ewer 
v. Corbet. The power of an executor or administrator is the same with 
that of trustees to sell for the payment of, or charged with, debts. And 
there is not a doubt, since the case of Elliot v. Mcrriman, that they may 
sell or mortgage the property. In fact, mortgaging the property is the 
most advantageous to the family, because they may redeem. And in either 
case, the purchaser or mortgagee is not obliged to see to the application 
of the money, unless the debts are specified or scheduled. It is of 
[•132] no signification *how complicated the trust may be, the convey- 
ance to the purchaser will be good. 
To impeach the sale, a very strong case must be made ; there must be 
evidence of fraud or imposition : it may certainly be done where evidence 
is given of a contrivance, as selling for a great undervalue, or where there 
• were no debts, and therefore the estate not wanted. But the evidence in 
the present case was by no means sufficient for the purpose, and, with- 
out very full evidence, determinations against a purchaser would render the 
proceeding of courts of justice so uncertain, that nobody would buy of 
an executor. The length of time too is in this case very material, for 
although the estate did not fall in till the death of the tenant for life, 
the present parties had certain interests, and might have filed their bill to 
have the sale set aside. In Bonny v. Ridgard (9) Lord Kenyon dismissed 
the bill on that ground ; there, the executor had given away the estate, which 
was recited to be of no value, but appeared to be of considerable value. 
In that case Sir Thomas Sewel had given relief, and Lord Kenyon would 
have affirmed the decree, but for the length of time. Mrs. Whitehead's 
title in this case was good at law. The Judges of the Court of King's 
Bench have established the law of Nugent and Griffbrd, I Atk. 463. In 
a case of Farr v. Newman, (10) 4 Term. Rep. 621 ; Mr Justice Buller/in 
a note, speaking of that case, held it to be good law, unless the purchaser 
knows that there are no debts : for the presumption is, that the executor 
has paid debts, and sells to reimburse himself. Where a man directs 
payment at a future time (as out of rents and profits, which must accumu- 
late), the creditor is not bound to stay till his debt can be paid, and the 
executor may be obliged to sell. In the present case, the question is not 
whether Wrigley made a fair purchase; but the true question is, whether 
there was a fair sale to Mrs. Whitehead. If her purchase was fair, any 
notice to Wrigley, or his taking a bond of indemnity, would be immaterial ; 
for if a subsequent purchaser with notice has purchased of one who had 
no notice, he has a right to stand in the place of the first purchaser. Loto- 
ther v. Car let on, For. 187, shows that his having taken a bond of indem- 
nity, would not have made his case worse. There is no case made 
[•133] by the bill, to make the sale to Mrs. Whitehead bad; but it is 
brought before the Court, merely on the sale to defendant 

(9) 1 Cox, 146. See the references in note (5), antea. 
(10) See upon this per Lord Eldon, C. 17 Yes. 168, 169. 
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Wrigley. As to the first transaction being a mortgage, that is no objection ; 
an executor may make a mortgage. In Mead v. Lord Orrery, it was a 
mortgage. In this case, the first transaction was the mortgage to North. 
It is said to be for the debt of Bradbury: but that is not made out in 
proof, or even that he owed North anything. At this length of time, the 
Court will presume that it was necessary for the payment of the debts of 
the testator. Though a trustee to pay debts, cannot sell to pay his own 
debt, an executor, from his general power over the assets, may ; and the 
vendee may retain, Ithell v. Bcane, 1 Vesey, 215 : but it cannot be pre- 
sumed now, that either the transaction with North, or between him and 
Mrs. Whitehead, had any unfair motive. Nor is there any ground to sug- 
gest, that Mrs. Whitehead did not pay the consideration. Then, Wrigley 
has a right to stand in the place of Mrs. Whitehead. He did not take the 
estate from the administratrix : he bought it at a sale, where it was sold 
on the part of Mrs. Whitehead. 

Unless absolute fraud or collusion is shown, the sale is good ; to prove 
it otherwise, it must be shown that the purchaser knew the executor or ad- 
ministrator was not acting in his character, as such. (11) 

Wrigley has been ever since in possession, and has laid out a great deal 
of money on the premises, treating them as his own. Bedford v. Wood- 
ham, and Wyatt, Exchequer, 27th February, 1790. (12) 

Mr. Mitford, in reply. 

The case of Savage (Bill) v. Humble, is on a ground which applies to 
the present case. 

In Bonny v. Ridgard, the great objection was, that the will ordered a 
sale, therefore a mortgage was not a compliance with the will. 

I admit that, where the trust is general, the purchaser is not 
bound to see to the application of the money ; but when the *money [*134] 
is to be applied to the payment of debts, then the purchaser is 
obliged to see to the application. 

The present case is to be judged of upon the same principles. 

Mead v. Lord Orrery, is a case that has been much relied upon ; but, 
upon considering that case, Lord Hardwicke rested much on the particular 
circumstances. He argues, on that case, that the executors had held it 
out that it was the estate of Mead the younger. 

Here was a specific direction how the estate was to be disposed of; 1 
admit, that will not supersede the general power of the executor. It is 
suggested that North supplied the money, and that it was conveyed, by 
way of mortgage, to North. He recited in the mortgage-deed, what he 
thought necessary to make his title a good one ; he recites the will, and 
that the money was wanted for payment of debts. He was aware 
that such a recital was necessary, because it was a disposition in contra- 
diction to the will. 

Then comes the second conveyance to Mrs. Whitehead. It must be 
known at that time, what were the debts of the testator; the recital is, 
that the money raised was for the discharge of other outstanding debts, 
and funeral expenses ; so that 80/. was all that was then wanted for the 
payment of the debts and funeral expenses of the testator. The recital 
showed that the parties knew that it was necessary, to support the trans- 
action, that the money should be wanted for the payment of debts; and 
when they advance more money, after such a recital, they pronounce 

(11) This will be found to he the result of the cases referred to by note (1), antea. 

(12) It is reported in a note to pickenson o. Lockyer, 4 Vcs. jun. 40. 
VOL. IV. 13 
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judgment against themselves. The third instrument is equally objection- 
able, it takes notice of the same recital. It is not pretended that the 301., 
secured by the indorsement, was wanted for payment of debts. The 
third instrument recites, that it was in consideration of 130/. without any 
thing further. It does not say over and above the other sums. These 
are very strong circumstances, to show that the parties knew it was not a 
fair transaction. This deed ought to have recited, that the sum of 1301. 
was over and above the former sums. It condemns itself, for it 
[ # 135] recites the former deed, which # shows they knew it was necessary 
that the money should be wanted for payment of debts. It is to 
be presumed, therefore, that the reason of there being no such recital was, 
that it was not the fact. 

This distinguishes the present case from that of Mead v. Lord Orrery ; 
the parties there could not presume the recital, that it was the money of 
young Mead, false. Here, if the sum was not additional to those raised 
before, the conveyance was for a very inadequate price ; if it was in 
addition, it should have been recited that it was so. This brings it to the 
very case put in Ewer v. Corbet, there is the fraud that will vitiate the 
sale. Then, only the two first instruments being fair, Mrs. Whitehead's 
interest was redeemable on payment of 80/., and Wrigley purchased with 
full notice that only 80/. was necessary for the purposes of the will. If a 
mortgagee sell to a third person, that third person will be redeemable. 
Wrigley was bound, because he must see by the deeds that 80/. only 
was necessary. "Where a person takes an assignment of a mortgage, he 
is bound to see what is due at the time he takes it. 

His Honor this day gave judgment. After stating the case at large, 
he went on to the following effect : 

If this had been a recent application, and the matter quarrelled with 
immediately, the circumstances are so suspicious, that it might have been 
set aside. The testator here wished, what no testator had a right to do, 
that the debts should be paid in the way charged by the will (out of 
rents and profits), but an executor is not bound to comply with such a 
desire in a will, as he may be compelled to pay the debts sooner than they 
can be paid according to the charge. 

But would hbon&Jide purchaser be bound to inquire as to the necessity 
of raising the money T I think he ought, and that it was suspicious that 
the estate was given away without cause. I think, therefore, that if this 
had been quarrelled with during the life of Bradbury and his wife, there 
might have been relief. But from 1758 to 1779, Whitehead and Antill 
have been in possession, contrary to the intention of the will. What, 
were the persons interested to lie by all this while?' Though 
[*136] # their legacies were contingent, they had such an interest 
as entitled them to know what debts the testator owed, and what 
part of his estate had been applied to the payment of them. Then, what 
is the case in 1779T The defendant purchased the estate at a public 
auction, and then the parties interested gave notice of their claims. 
Then, it is truly said, that notice could only affect Whitehead and Antill, 
for it has been repeatedly held, that where the vendor has no notice, 
notice to the vendee is immaterial, as otherwise the estate would be in- 
alienable for ever. The purchaser stayed two years, and then completed 
the purchase. 

I should do a very violent thing, if I was to relieve in such a case 
as this. 
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Then, as to the cases on the subject. (13) It is said this is a sort of 
case where a court of equity will not give relief, and for this purpose 
Mead v. Lord Orrery, and Nugent V. Gifford^ are cited : it is stated, that 
the power of the executor is such, .that he can make a title to a purchaser, 
even though for his own debt. 

Nugent v. Giford(H) is very shortly stated in 1 Atkyns, 463; it ap- 
pears from the Register's book, that it was not a specific devise of a 
term. It is nowhere decided, that the executor can sell a term specifi- 
cally devised, for his own debt. In that case it was part of the general 
assets of the testator. It is in the Register's book, 1738, B. 117.(14) 
It was a term vested in trustees for Sir Richard Billings and bis wife. 
Sir Richard Billings, by his will, gave several specific legacies, and made 
Mr. Arundell, his natural son, executor and residuary legatee. In 17 J 8, 
two years after Sir Richard's death, the son bad become indebted to 
Knight, one of the trustees of the term. He assigned to Knight the 
term, inasmuch as he could, as executor, and there was an account set- 
tled between them : there was no bill for an account against ArundelL 
It was not incumbent upon a purchaser from an executor and residuary 
legatee, to inquire whether the debts were paid. That case may be 
rightly determined. In Mead v. Lord Orrery , 3 Atk. 235, there were 
three executors, one of them had a share of the residue. He had 
occasion to give security in the Master's office, and for that # purpose [ # 137] 
assigned to the Master a mortgage of his testator, reciting a sum 
due it, and that the same was his proper money; and the other executors 
joined in the conveyance. In both these cases, therefore, the vendees had 
reasonable ground to believe the vendors had good titles. If the case 
etood merely on the executor making the security, it would be very sus- 
picious; but Lord Hard wicke relied on his being entitled as residuary 
legatee. In Savage [BUI] v. Humble, I should have hardly assented to 
the reversal. (15) Ewer v. Corbet: The Master of the Rolls seems to 
think that case has gone too far : it is not a very clear case, but it appears 
there had been bills filed in chancery concerning it, and that there was a 
bill depending, when Sir William Humble advanced his money. Garrat, tbe 
executor, had been decreed to tranfer his trust, so that he was under a 
decree to transfer, when he mortgaged to Brown, and afterwards to 
Humble ; Mrs. Savage afterwards got another decree. If these were the 
grounds on which the House of Lords proceeded, I must dissent from their 
judgment. This was not the common case of an executor mortgaging 
the property of the testator, which might or might not be for the purposes 
of the will. There was no lawyer at that time in the House (unless 
perhaps Lord Somers), and the case was much embarrassed by circum- 
stances. Crane v. Drake, 2 Vern. 616, was determined on the ground 
that the alienee was a party to the fraud, and was -consenting to a devas- 
tavit. In Ewer v. Corbet, it was only held that the testator having given 
property specifically, could not prevent the remedy of the creditor. In 
Crane v. Drake, there was another circumstance, it was to pay his own 
debt. Can there be a stronger case of a devastavit, than an executor 
aliening the property of his testator to pay his own debts, and the alienee 
there knew that the plaintiffs debt was due. In Paget v. Hoskins, Pre. 
Ch. 431, Gilb. Eq. Rep. Ill, it is said, Mr. Vernon was much dissatis- 

(13) See them most ahly commented upon with most of those subsequent to the principal 
case, per Lord Eldon, C. in M'Leod v. Drnmmond, 17 Ves. 160, et seq. 

(14) See also per Lord Eldon, C. upon this case, 17 Ves. 163. 
(J 6) See also per Lord Eldon, C. upon this, 17 Yes. 161. 
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fied with the decree. Bat in Mead v. Lord Orrery, Lord Hard wick e said, 
he saw no grounds for that dissatisfaction. (16) There is a note in 
Gilbert, that Mr. Talbot referred to a case (when Lord Cowper had the 
seal before), that where the party knew of other debts, he could not take 
the testator's property in satisfaction of his own debt. As to Elliot v. 
Merriman y it is not necessary to attend very particularly to the circum- 
stances of that case ; the dismission was in favor of the alienation ; 
[•138] the bill was dismissed with costs. With respect to *a trust for 
payment of debts, there is no pretence that such a trustee could 
alien in payment of his own debt, Ithellw. Beane, 1 Vesey, 215. (17) 

Mortgaging is not the natural way of paying debts, though, in some 
cases, it may be the most proper way ; but it would lead to an inquiry, as 
to the circumstances of the testator's estate. 

Here, Mr. Mitford acknowledged he could not impeach the first or 
second transactions. 

Bonny v. Ridgard (\8) is very much like this case; there the executor 
sold the term, which came by mesne assignments, to Van Mildert. Enough 
was disclosed, in Sir Thomas SewePs opinion, to obtain a decree. Van 
Mildert, in his petition for a rehearing, stated, that he was a purchaser 
from other purchasers, that he had no notice, and had been twenty years 
in possession. Lord Kenyon proceeded merely on length of time; he 
said, nothing was clearer than that an executor may sell the property of 
the testator, and that the purchaser need not see to the circumstances of 
the testator's estate ; but, if there is any fraud, then the purchaser must 
see to the circumstances : it is not necessary that a mortgage-deed from the 
executor should recite, that the money is borrowed for the payment of 
debts : but it must appear that it was not for payment of debts to vitiate 
it : that Barnard had notice the term was specifically given : but that he 
should decide it, merely, on the length of time; and then cited two cases 
as to the analogy to the statutes of limitation. 

So I shall do in this case. If it had come recently before me, under 
so suspicious circumstances, there might have been a case for relief. As 
it is, I must dismiss the bill ; (a) but as the defendant had some notice, 
and, I dare say, had a beneficial bargain, I will give no costs. 

f 16) But gee Lord Eldon C.'s observations upon this, 17 Ves. 161. 

(17) Lord Eldon, also, was of the same opinion, contrary to that of Lord Mansfield, in 
Whale v. Booth, 4 T. R. 625, note. See in M'Leod v. Drummond, 17 Ves. 165, 166. 

(18) 1 Cox, 145. See upon this, also, the references in note (5), antea, p. 130. 

(a) See 2 Story, Eq. Jnr. ch. 31, f 1129 ; Scott v. Tyler, 2 Bro. C. C. 489, and notes ; 
3 Sugden, Vend. & Purch. (6th Am. ed.) ch. 17, 9 2, p. 176. et sea. ; ib. ch. 22, 9 2, p. 448, 
449 ; AUender o. Ritson, 2 Gill & J. 86 ; Robertson «. Ewell, 3 Munf. 1 ; Ram on Assets, 
ch. 37, 9 4, p. 484, et seq. 

[The doctrine and cases upon this subject were much discussed in the late cases of Hill v. 
Simpson, 7 Ves. 152 ; Hawkins r. Taylor, S Ves. 209 : M'Leod v. Drummond, 14 Ves. 353, 
affirmed by Lord Eldon, upon appeal, 17 Ves. 162. The extent of the power of the executor 
over the property which he takes from his testator, as collected from several passages in the 
very luminous judgments delivered in those cases, may be thus shortly stated. Though 
executors are in equity mere trustees for the performance of the will, yet, in many respects 
and for many purposes, third persons are entitled to consider them as absolute owners. 
The mere circumstance, that they are executors will not vitiate any transaction with them ; 
for the power of disposition is generally incident, being frequently necessary ; and a stranger 
shall not be put to examine, whether in the particular instance that power has been dis- 
creetly exercised. In a greater variety of cases, also, an executor may be taken to be en- 
titled even to pledge the assets. But though dangerous to restrain the power of purchasing 
from him, it seems to he clear, that the assets, when known to be such, shall in no case be 
applied to the payment of the executors' debt ; and even if it appears that the person ad- 
vancing the money upon a pledge of the assets has any knowledge of an intended applica- 
tion, not conformable to or connected with the character of executor, be shall be held liable ; 
for though there is considerable difference between advancing money at the time upon 
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security, and taking a security in discharge of an antecedent debt, yet, if it should appear 
in the transaction, that the borrower is about to apply the money raised on the testator's 
property to objects with which his affairs hare no connection, the lender shall be held an- 
swerable. — Eden.] 

With respect to the general disinclination of courts of equity to aid stale demands, see 
Jones a. Tnrbenrille, ante, 115 ; S. C. 2 Yes. jun. It ; Hovenden's notes 2 and 3, 1 Supp. 
p. 214, 215 ; Deloraine v. Browne, 8 Bro. G. C. 633. 645, 646, and notes ; Benzein v. Lenoir, 

1 Car. Law Repos. 608 ; Breckenridge a. Churchill, 3 J. J. Marsh. 16 ; Frame a. Kenny, 

2 A. K. Marsh. 146 ; Coleman a. Lyne, 4 Rand. 464 ; Shaver 9. Radley, 4 John. Ch. 316 ; 
Coze a. Smith, 4 John. Ch. 271 ; Phillips a. Belden, 2 Edw. I ; Prescott a. Hubbell, 1 Hill, 
Ch. 213 ; Hercy a. Din woody, post, 258. 



•Prtor v. Hill. Rolls, 1st Dec. [*139] 

(No Entry.) 

A feme covert being entitled to the interest of funds for life, her husband makes a general 
assignment of his estate for the benefit of creditors ; the assignees shall not take the divi- 
dends, without making a provision for the wife. (1) [The wife is equally entitled to a set- 
tlement, although the children of the marriage may be provided for aHukde.] (2) 

William Barber made his will, dated 17th of February, 1780, and 
thereby gave to his wife, Mary Barber, her executors and administrators, 
1750/., in trust, to place out the same at interest, and to pay the interest 
and produce thereof unto his niece, Sarah Taylor, during her life ; and, 
after her decease, he gave the principal sum to the child or children of 
Sarah Taylor, share and share alike ; but, if she should die without leaving 
any child or children, then it was the testator's will that his wife, &c, 
should pay the interest to the defendant, Catherine Mason, during her life ; 
and after her decease, he gave the principal to the child or children of 
Catherine Mason, share and share alike; and the testator gave to his 
wife, &c, another sum of 1750/. in trust, to lay the same out at interest, 
and to pay the interest to the defendant, Catherine Mason, during her 
life ; and, after her decease, he gave the principal to the child or children 
of the said Catherine Mason, share and share alike, and appointed his 
wife sole executrix. 

The testator died in September, 1783, without revoking his will, and 
his widow proved the same, and invested the said two sums of 1750/. 
each, in the purchase of three per cent, consol. bank annuities. 

Sarah Taylor died in the lifetime of the testator, without issue. 

The widow, soon after, intermarried with the defendant, Hill. 

The defendaut, Mason (the husband of defendatit Catherine Mason), 
being indebted to the plaintiffs and other persons, 15th of November, 
1788, made a general assignment to the plaintiffs of his stock in trade, 
debts, and other effects whatsoever, in trust for themselves and the rest of 
his creditors. 

•The plaintiffs filed this bill against Hill and his wife, as [*140] 
trustees, and against William and Catherine Mason, praying to 
be paid the interest and dividends on these two sums, until they should 
have received their full demands. (3) 

(1) See Mr. Roper's valuable Treatise on tbe Law of Husband aod Wife, 1 vol. 266. Ac., 
Mr. Cox's note on Bosvil 9. Brarider, 1 P. Williams, 459, and Beresford v. Hobson, 1 Madd. 
R. 362, Ac., in which most of the authorities are collected. 

(2) From Sir S. Romilly's MS. note of the principal case, in the collection of Lord Col- 
chester. See in note (3), postea. . 

J 3) The following note of the remainder of the principal case was taken by Sir S. Romilly, 
1 is from the MS. collection of Lord Colchester : — 
" The defendants, William Mason and Katherine his wife, by their answer stated, that 
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The question was, whether the assignees were entitled to these dividends, 
without making a provision for Catherioe Mason for life, she having chil- 
dren (by the co-defendant William), who, after her decease, would be 
entitled to the principal. 

Mr. Mitford, and Mr. Richards, for the plaintiffs, insisted, that the 
assignees of Mason had a right to the dividends for Catherine Mason's 
life, till they, and Mason's creditors, entitled under the deed, should have 
received their full demands. 

They insisted that a wife's equitable interest in personal property was, 
by the law of England, a right vested in the husband, and assignable by 
him to his creditors, 

They admitted the general equity of the Court, in requiring a settlement 
upon the wife, before the husband could obtain her property, either from 
the Court, if it was there, or out of any other fund in trust for the wife. 

They admitted this equity in the case of a bankrupt, as represented by 
assignees. 

But they insisted that no case was to be found in which the Court had 
extended this rule to a mere life-estate to the wife ; contending that, in 
principle, it could not fall within the rule ; because, if it was considered as 

Katherine Mason had at the time of her marriage brought her husband a portion of 1 1 00*. ; 
that no settlement bad ever been made on her by her husband ; that at the time when the 
assignment was executed, William Mason was seised in the fee of a real estate of the annual 
value of 40/. : that Katherine would have been entitled to dower of that estate, if she had 
survived her husband ; and that that estate had been conveyed for the benefit of the creditors, 
and she had levied a fine of it to bar her dower, which she would not have done, if she had 
not understood that her interest in the 6266/. 78. 3d. bank annuities would not be affected by 
the assignment, and that the defendants had eight children, of whom only one was provided 
for, and the defendants insisted that Katherine Mason ought to be permitted to receive the 
whole dividends of the 6266/. 7a. 3d. for her separate use. 

" Mitford and Richards, for the plaintiffs, contended, that they were entitled under the as- 
signment to the dividends of the bank annuities, during the life of the defendant Katherine 
Mason, without making any settlement on her. — They admitted that a husband, or the 
assignees of a husband, who is become bankrupt and who sues in equity for a sum in gross, 
which they are entitled to in right of the wife, must make a provision tor her ; but they in- 
sisted that that rule of equity bad never been extended to the case of a particular assignee 
for a valuable consideration, or the case of a mere life-interest or anuuity payable to the 
wife ; that this was to be considered as the case of a particular assignee, the assignment 
here not being by operation of law, as is the case in bankruptcy, but an assignment by deed : 
and they relied on the case of Tudor v. Samyne, 2 Vern. 270, and on the dictum of Lord 
Thurlow, in Worral 9. Maslar, 1 Cox's P. W. 459, note. That in none of the cases in which 
a husband or bis assignees had been compelled to make a settlement on the wife was the 
wife's interest a mere life-interest ; that in such settlement a provision was always made for 
the children, but here the children were already provided for, because the principal was to be 
divided among the children upon the death of the wife. Hardinge and Romilly, for the 
defendants Mason and his wife, argued that an assignee by deed for a valuable consideration 
of the wife's fortune, must, when he sues for that fortune, in equity, make a settlement on 
the wife ; and they relied on the dictum of Lord Hardwicke, in Jewson v. Moulson, 2 Atk. 
417, and on Pope v. Crawshaw ; that the assignment, however, in this case, was not to be 
considered as a particular assignment for valuable consideration, but as an assignment in 
bankruptcy. In Jewson 9. Moulson, one of the assignments was to trustees, for the benefit 
of all the husband's creditors ; and of that assignment Lord Hardwicke said, fo. 422 : ' It 
does not differ from the case of assignments of bankrupts, for it is the case of a failing man, 
and exactly under the same reasoning as an • assignment of a bankrupt's effects tor his 
creditors in general.' That, in point of principle, there was no distinction to be taken be- 
tween the case of a life-interest of a wife and a gross sum of money, and that in the case of 
Vandenanker v. Desborough, 2 Vern. 96, which they cited from tne Registrar's book, and 
Ex parte Coysegame, l Atk. 192, and Cooke, B. L. [213, 6th edit. 266, 5th edit.], where it is 
stated, from the Secretary's book, the whole of the wife's life-interest was secured by the 
Court for her separate use. 

" The Master of the Rolls said, he thought that the plaintiffs in this case stood exactly in 
the same situation as assignees of a bankrupt, and that a husband or his assignees ought to 
be compelled to make a settlement in case of a life-interest of his wife, as well as of a sum 
in gross, but he could not follow the precedents which had been cited, and saw no reason to 
give the wife the whole ; and he recommended it to the parties to agree upon a settlement, 
and ordered the cause to stand over for that purpose, and said, that if no agreement was 
entered into he should refer it to the Master, to approve of a proper settlement." 
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intended for her maintenance, the husband had fairly bought it by his 
obligation to maintain the wife, as well as to pay her debts. 

Mr. Hardinge, and Mr. Romily, contended, first, that, under the will, 
her equitable interest was to be considered as her own, and payable to 
her separate use, as between her and the assignees of her insolvent husband. 

That if a trust was created by deed or will for annual payments to 
a wife so described, that species of trust indicated, upon the # face [*141] 
of it, a purpose to disable the marital control of the husband over 
the annual provision. 

They admitted the case of Lee v. Prieuz (ante, vol. iii. p. 381) to have 
been determined upon the supposition, that no separate use of the wife 
could there have been deemed within the purpose of that instrument, unless 
it had been superadded that her single receipt should be a discharge ; but 
they argued, that the words there added were here implied. 

Having said they were to look at the intention : — they laid stress upon 
the direction of annual payments to the wife so described ; there could be 
no middle intention ; the testator meant the wife and husband should have 
it between them, or he meant the wife should have it alone. If he meant 
the former, he would have directed the use for the husband and wife during 
their joint lives. In directing payments to her, he directs and authorizes 
payment into her hand. By authorizing that payment, so as to indemnify 
those who make it, he means to guard the payment against the husband. 
They said, if the additional words here had been for her livelihood or 
maintenance, it would not be a point of any doubt, that- her husband could 
not have parted with it : that here these words were clearly implied. 

But they laid more stress upon their second proposition, by which they 
contended, that if no separate use could be found in the will, yet these 
plaintiffs could not recover the dividends. 

That it was, in principle, the case of a bankrupt, in which they insisted 
that authorities would be found against a similar claim. 

They cited Vandenanker v. Desborough, 2 Vern. 96, which report they 
confirmed in substance from the Register's book. 

•There 800/. was put in trust for the purchase of land, which [M42] 
land was to be settled so as that, after the death of the wife of I. S., 
it should go to her children, and the interest of the fund should go as the 
profits of the estate were to go. I. S. became a bankrupt. The assignees 
demanded the interest of the fund during the joint lives of the husband 
and the wife. It was refused, and the Court said this was intended as a 
trust for the wife, by a relation, and was intended for her maintenance. 
They ordered that her trustee should have it for her separate use, without 
inquiry before the Master into her circumstances ; or if any, and what 
settlement had been made upon her. 

They insisted that, between assignment by operation of law, and assign- 
ment by deed, there was no difference ; which they proved by the case of 
Grey v. Kentish, 1 Atk. 280. 

They cited Ex parte Coysegame, 1 Atk. 192, and 1 Cook's Bankrupt 
Law, page 323, as a case in point. 

There the bankrupt's wife, before she married, bought of Sir Edward 
Smith, an annuity of 40/ a year, for the joint lives of herself and the 
seller. 

Smith executed a bond to Wear for the payment of this annual sum to 
him, Wear, to receive it in trust for the purchaser. Smith also gave a 
warrant of attorney, &c. 

The husband, upon his marriage, took the bonds, and received the 
arrears till his bankruptcy. 
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Upon his last examination he gave them up. The assignees were going 
to sell the annuity, and pay the purchase-money amongst creditors, without 
provision for his wife; she applied, and the Court ordered that the annuity 
should be kept on foot for her sole and separate use, to maintain her and 
her child. The securities were put into the hands of her trustee. 

They also contended the permission as to the continuing receipt 

[•143] of the dividends by the wife, as an implied waiver of any # such 

claim on the part of the assignees, who were now sweeping away 

the whole, without an offer of one shilling for her and for her children. 

They called this permission fraudulent. 

At the worst, they demanded a reference, to see what settlement the 
husband had made, but thought it ripe for a decision that she was to keep 
these dividends, inasmuch as they were intended for her provision, inde- 
pendent of her husband, which his assignment should not affect, so as to 
deprive her of the benefit. 

Mr. Mitford, after a discussion of the two cited cases, which he repre- 
sented as being inaccurate or very erroneous, admitted, that if the wife's 
claim had been to a principal sum, the demand of the reference to the 
Master could not be resisted ; but attempted a distinction between her 
claim to interest and principal. 

Master of the Rolls. 

This is a general (4) assignment by William Mason, of all his effects to 
the plaintiffs, in trust for his creditors ; and it comes to this, whether the 
assignees are entitled to the interest of the funds for the life of the wife. 
The assignment in this case being equivalent to an assignment in law by 
bankruptcy, (4) I cannot see why the Court should not admit the same 
equity of calling on the assignees, to make a provision for her. The 
assignees are not entitled to the annuity, without making such provision, 

1 Atk. 192. If the parties cannot agree, I can only say I cannot assist 
the assignees to get it, without their making a provision, (a) 

His Honor therefore referred it to the Master, in order that the assignees 
might make an offer. 

(4) Although it was doubted, at the time of this decision, whether a wife's equity would 
prevail against a particular assignee from the husband for valuable consideration (see in 
Worralc. Marlar, l Cox, 158, 1 Cox, P. W. 459, note, and 11 Yes. 20), it seems now 
considered that such an assignee roust make a settlement upon her. See 1 Roper, Bar. 
& Feme, 266, 267, &c., citing Earl of Salisbury «. Newton, per Lord Nortbingtoo, 1 Eden, 
370 ; Jewson v. Moulson, 2 Atk. 417 : Like v. Beresford, 3 Yes. 511 ; Macaulay ». Phillips, 

4 Ves. 19, and Franco v. Franco, ibid. 530. See also per Sir W. Grant, M. R. in Wright 
v. Morley, 11 Ves. 20, &c., and Beresford v. Hobson, 1 Madd. Rep. 373. 

(a) This point is Tery fully considered in 2 Kent (5th ed.), Lee. 28, p. 139, et seq. If the 
husband wants the aid of Chancery to enable him to get possession of his wife's property, 
or if her fortune be within the reach of the Court, he must do what is equitable bv making 
a reasonable provision out of it for the maintenance of her and her children. Whether the 
suit for the wife's debt, legacy, or portion, be by the husband or by his assignees, the result 
is the same, and a proper settlement on the wife must first be made of a proportion of the 
property, ib. ; Howard o. Moffat, 2 John. Ch. 206 ; Duvall v. Farmers Bk. Maryland, 4 Gill et 
John. 282 ; Whitesides v. Dorris, 7 Dana, 106 ; Dumond v. Magee, 4 John. Ch. 318 ; Kenney 
v. Udall, 5 John. Ch. 464 ; Havilaad v. Bloom, 6 John. Ch. 178 ; 2 Story Eq. Jar. ch. 37, 

5 1402, et seq. ; Mumford r. Murray, 1 Paige, 620. 

It is now firmly established, that a particular assignee or purchaser from the husband, for 
a valuable consideration of the wife's choses in action, is bound to make such a settlement. 

2 Story, Eq. Jur. ch. 37, 1 1412, and note and cases cited. See also cases cited in note (4) 
above. 

Chancery will interpose on a bill filed by or on behalf of a wife, and restrain the husband 
or his assignees from possessing themselves of her property at law, until a suitable provision 
be allowed for her support. Van Epps v. Van Deusen, 4 Paige, 64 ; Fry «. Fry, 7 Paige, 462 ; 
Martin v. Martin, 1 Hoif. 462 ; 2 Kent (5th ed.), 139, 140. 

" It is in vain to attempt, by general reasoning, to ascertain the nature or extent of the 
doctrine " [relative to the wife's right to a settlement in such cases] ; " and, therefore, we must 
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look entirely to the practice of the Court for its proper foundation and extent." 2 Story, Eq. 
Jur. ch. 37, * 1407. 

In some of the States, the power of affording such protection to the wife does not exist ; 
as in Pennsylvania. Yoke v. Barnet, I Binn. 358 ; In re Miller, 1 Ashm. 323. So in New 
Hampshire, Parsons v. Parsons, 9 N. Hamp. 309, 320, el seq. ; where the canes on this sub- 
ject are cited, and the doctrine elaborately examined. For other States, see 2 Kent (5lh ed.). 
141, 142 ; M'Elhatten v. Howell, 4 Hayw. 19 ; Duvall v. Farmers' Bank of Maryland. 4 Gill 
ft. John. 282 ; Dearin v. Fitzpatrick, 1 Meigs, 661 ; Bryan 9. Bryan, 1 Badg. & Dev. Eq. 47 ; 
Tucker v. Andrews, 13 Maine, 124; Heath 9. Heath, 2 Hill, Ch. 104; Rees 9. Waters, 
9 Watts, 90 : Perryclear v. Jacobs, 9 Watts, 609 ; Helms 9. Franciscus, 2 Bland. 646. See 
farther, on this subject! Clancy on Rights of Marr. Women, B. 6, ch. 1 (Am. ed.), 440, 
et seq. 



•Shawe v. Cunliffe. [ # 144] 

Lincoln VInn-Hall, 10th, 11th December. Lords Commissioners Eyre, Ashhnrst, 

and Wilson. 

(Reg. Lib. 1792. B. fol. 97.) 

Where a legacy depends on a contingency, the intermediate interest between the death of 
tenant for lire, and the contingency nappening, does not follow the principal, but falls into 
'the residue. (1) 

The facts of this case, amongst other things, were these. (2) 
Sir Ellis Cunliffe, by will, dated 14th April, 1764, bequeathed as follows : 
" I do hereby direct my executors hereinafter named, to lay out and invest 
the sum of 1000/. part of my said personal estate at interest, on real or 
government securities, or parliamentary funds, and from time to time, to 
pay the dividends, interest, and proceeds thereof, as the same shall become 
payable, to my brother Shawe, and my sister, his wife (meaning William 
Shawe and Anne then his wife, and now his widow), and the survivor of 
them, during their respective lives ; and after the death of the survivor of 
them, then to call in the said principal sum of 1000/., and to pay the same 
to all and every their daughter, and daughters, and younger son and sons, 
living at the time of the decease of each survivor, equally to be divided 
between or amongst them (if more than one) share and share alike ; and 
if there shall be but one such daughter or younger son living, then to such 
one daughter or younger son. Also, I direct my said executors to lay out 
and invest the further sum of 1000/., other part of my said personal estate 
at interest, on such security as aforesaid, and from time to time to pay the 
interest, dividends, and proceeds thereof, as the same shall become payable, 
to my sister, Mary Cunliffe, spinster, during her life, and after her decease, 
to call in the principal money, and pay the same unto all and every her 
daughter and daughters, younger son and sons, living at the time of her 
decease, equally to be divided between her or amongst (if more than one) 
share and share alike ; and if there shall be but one such daughter or 
younger son then living, then to such one daughter or younger son. And 
if my said sister shall have no such daughter or younger son living at the 
time of her decease, then to my said brother and sister Shawe's daughter 
and daughters, and younger son and sons, in such and the same manner 
as the said first-mentioned sum of 1000/. is hereinbefore directed 
to be paid to them. And in case any such daughter or 'daughters, [*145] 
or younger son or sons of my said brother and sister Shawe, or my 

(1) Vide Wyndham 9. Wyndham, antea, 3 vol. 69, and 2 Roper on Legacies, 200, et seq. 

(2) Host of this report is taken from Lord Colchester's notes. 
VOL. IV. 14 
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said sister Cunliffe, shall at the time of the decease of their respective 
parents, be infants under the age of twenty-one years, and such daughter 
or daughters shall be then unmarried, then the share or shares of him, her, 
or them, shall be paid to his, her, or their guardian or guardians for the 
time being, whose receipt and receipts shall be a sufficient discharge to 
my said executors for the same. And in case my said brother and sister 
Shawe shall depart this life, without having any such daughter or younger 
son living at the time of the decease of the survivor of them, then, as well 
as the first-mentioned sum of 1000/., as also the last-mentioned sum of 
1000/., in case of the decease of ray said sister Mary Cunliffe, leaving no 
daughter or youngest son then living, shall go and be considered as part 
of the residue of my personal estate. 

And after giving some pecuniary legacies, the said testator gave and 
bequeathed the residue and remainder of his personal estate, to his said 
executors, in trust for his eldest or only son : and in case he should leave 
no such son, or he should leave such son, and such son should die without 
lawful issue of his body, before he should attain the age of twenty-one 
years, then the said testator, by his said will, disposed of other part of 
his said personal estate, in the words or to the purport and effect follow- 
ing, viz : — 

But in case I leave no such son, or that I leave such son, and he should 
happen to depart this life without lawful issue of his body, before he shall 
attain the age of twenty-one years, then I do hereby give and bequeath the 
interest of the further sum of 4000/. to my said brother and sister Shawe 
respectively, for thSir several lives ; and after the decease of the survivor 
of them, then the principal sum to be divided amongst such their child 
or children as aforesaid, which failing, the said 4000/. is to sink into the 
residue of my personal estate ; and to my said sister Mary, the interest of 
the further sum of 4000/. during her life, and, after her decease, the prin- 
cipal to such her child or children as aforesaid ; and if no such child or 
children, then to my said brother and sister Shawe's children as aforesaid, 
which failing, the said 4000/. also to sink into the residue of my personal 
estate. 

•And the said testator thereby gave and bequeathed all the rest 
[*146] and remainder of his personal estate unto his brother Robert Cun- 
liffe, afterwards Sir Robert Cunliffe. his executors, administrators, 
and assigns ; and after disposing of his real estate as therein mentioned, 
the said testator did appoint his said brother, the said Sir Robert Cun- 
liffe, Thomas Hunt, Thomas Marsden, and John Blackburn, Esqrs., 
executors. 

On the 16th of October, 1767, Sir Ellis Cunliffe died, leaving Dame 
Mary Cunliffe his widow, and two daughters. 

Questions arising upon this will, Sir Robert Cunliffe in 1768 filed his 
bill; and a decree was made on the 7th of May, 1770; and (inter alia) 
the said legacies of 1000/. and 4000/. were ordered to be paid into the 
bank, and laid out in 3 per cents., and the interest of one set of legacies of 
1000/. and 4000/. was ordered to be paid to Shawe and wife for their lives, 
and the life of the survivor : and the interest of other two legacies was 
ordered to be paid to Mary Cunliffe ; with liberty, at their several deaths, 
for the other parties, who should be entitled, to apply ; the clear residue 
was declared to belong to Sir Robert Cunliffe. 

These legacies being invested in 11,544/. 3 per cents., part of it was 
afterwards, by order of Court, laid out in a mortgage, to the amount of 6000/., 
and the rest, being 4735/. Qs. 3d. 3 per cents, remained as before. 
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Sir Robert Cunliffe, executor of Sir Ellis Cunliffe, afterwards died, and 
appointed Sir Foster Cunliffe and others his executors. 

In 1785, Marj Cunliffe died unmarried and without issue. In 1791, 
Ann Shawe, having survived her husband, died also, leaving at her death 
Joseph Shawe, her only younger son, and Mary Walmsley, and M. H. 
Whitehead, her only younger daughters, living at her death. 

And now the question was made, on the part of Ann Shawe's younger 
son and daughters, whether they, who now became entitled to Mary 
CunlifFe's 1000/. and 4000/. were not also ^entitled to the immedi- [ # 147] 
ate interest, which had accrued thereon between the death of 
Mary Cunliffe, in 1785, and the death of Ann Shawe, in 1791. On the 
other hand, Sir Foster Cunliffe, &c, as executors of Sir Robert Cunliffe, 
who was executor and residuary legatee of Sir Ellis Cunliffe, contended, 
that such intermediate interest was undisposed of, and fell into the general 
residue of Sir Ellis CunlifFe's estate. 

Mr. Solicitor-General, and Mr. Ainge, for the plaintiffs. This is a 
question of intention. The testator has distinguished these legacies, and 
separated them from the general residue of his property. The residu- 
ary legatee can only say this interest was never given away from him, 
and therefore it belongs to him as undisposed : but, on the contrary, it 
was clearly given away during the life of Mary Cunliffe, and therefore, 
by the testator's intention, it should continue to remain separate; and 
should accumulate for the successive legatees, wheu they became entitled 
to payment. 

They cited Green v. Ekins, 2 Atk. 473 ; Nicholls v. Osborn,2 P. Wms. 
419; Chaworth v. Hooper (ante, vol i. 81); but they chiefly relied upon 
Acherly v. Vernon, 1 P. W. 783, and Bourne v. Tynte, which is cited 
there, and also reported in 2 Ventr. 346 ; and they argued the present be- 
quest to be a special residue, which must therefore carry all its own fruits 
along with it. 

Mr. Mansfield, Mr. Stanley, and Mr. Abbot, for the defendant, Sir Fos- 
ter Cunliffe, &c., representatives of Sir Robert Cunliffe, the residuary 
legatee of Sir Ellis Cunliffe. 

The facts touching this question, according to the events which have 
happened, are few and plain. Upon the death of Mary Cunliffe in 1785, 
the legacies of which she had the life interest, could not be paid to any 
person, until it should appear who would be the younger sons and daugh- 
ters of Shawe and wife, at the death of the survivor of them. Ann Shawe 
having survived her husband, upon her death in 1791, those persons were 
ascertained, and then there was an arrear of six years' interest, viz. about 
1200/. to be paid to somebody. 

•The general rule of law upon this subject, is also clear ; and [*148] 
it shows, that this intermediate interest could not belong to the 
younger son and daughters, whose title to the principal accrued only 
in 1791. 

Interest is for forbearance; but there can be no forbearance where 
there is no right ; and it must be of a vested right, that the exercise is 
forborne. But in the present case, no right was vested in any person 
during the whole of this intermediate period. It was purely contingent, 
and of course all intermediate profit, being undisposed of, must sink into 
the residue. 

As to the cases cited by the plaintiffs, they do not apply, or, as far as 
they apply, they do not conclude against the residuary legatee; and, besides 
these, there are other express decisions in his favor. 
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Undevised rents, and undisposed interest, stand upon very distinct 
grounds; but this is the interest of a personal fund. 

Of personal legacies, the intermediate interest may come in question, 
either on vested legacies, or on contingent legacies. 

As to vested legacies, 1st. If the gift be present, but the payment be 
postponed, and the legatee dies before the day of payment ; clearly, this 
intermediate interest falls into the testator's residue : to this point are 
Laundy v. Williams, 2 P. W. 478, and Heath v. Perry, 3 Atk. 101. 
2dJy. If the gift be present, but the payment postponed, with a bequest 
over in case of the legatees' dying before the day of payment, there, if the 
first legatee die before the day, the rule differs, and the intermediate in- 
terest is to be paid to the representative of the first legatee for so long as 
he lived, and the subsequent interest to the remainder-man : to this point 
are Acherly v. Vernon, and Chaworth v. Hooper, already cited by the pres- 
ent plaintiffs: as to Bourne v. Tynte, it is to be noted, that Lord Hard- 
wicke, in Heath v. Perry, 3 Atk. 101, expressed his strong disapproba- 
tion of it. 3dly. If the gift be present, and payable immediately, but 
defeasible on a condition subsequent, with a remainder over ; 
[*149] then the intermediate interest is payable to *the first legatee, till 
the legacy is divested : after which, it goes of course to the re- 
mainder-man : to this point are Nicholls v. Osborn, 2 P. W. 419; Taylor 
v. Johnson, 2 P. W. 504; and Hawkins v. Combe (ante, vol. i. p. 335). 
And thus it appears, that most of the authorities cited by the plaintiff, being 
referable to vested legacies, do not apply to the present question. 

As to contingent legacies, such as the present is, they may be either of 
particular sums, or of a residue; and these are governed by opposite rules 
as to interest. 

We agree, that a contingent legacy of a residue carries with it all inter- 
mediate interest ; and that is, because of the general nature of a residue, 
which involves all not expressly given away : such interest goes not qua 
interest, attached to the body of the legacy qud legacy ; but it goes with 
the legacy, and in the same course, because it has no other into which 
it can go : to this point, is Green v. Ekins, 2 Atk. 473, cited by the 
plaintiff, and which is the only remaining authority of those which they 
have cited. 

But this is a contingent legacy of a particular sum, and not of a rest- 
due. Such legacies carry no intermediate interest. Lord Hardwicke, in 
Green v. Ekins, expressly distinguishes these from the former : and in 
Houghton v. Harrison, 2 Atk. 329, which was a legacy of a particular 
sum, Lord Hardwicke refused to give the intermediate interest. There 
is a modern case of t Descrambes v. Tomkins, where a legacy was given 

t DSSCBAMBES V. TOMKINS. (3) 

Petition, Lincoln's- Inn-Hall, August 5, 1784. 

Testator gave by will to A. B. C. D. and E. 500/. each, to be paid them at their respective 
ages of twenty-three years, and if they should die before that time, then their respective 
legacies were to sink into the residue of the personal estate. The five legatees were, in 
reality, maternal grandchildren of the testator, though not so described in the will. Their 
father was alive, but in very bad circumstances ; and it was prayed, by the present petition, 
that the five legatees might be allowed interest upon their respective legacies, till they 
attained twenty-three years, and that such interest might be paid to their father for their 
maintenance in the mean time. And Mr. Price, in support of the petition, cited I Ch. Rep. 
140 ; Harvey v. Harvey, 2 Wms. 21 ; Acherly v. Vernon, 1 Wms. 785 ; Nicholls r. Osborn, 
2 Wms. 419 ; Taylor v. Johnson, 2 Wms. 504. 

Lord Chancellor. The case of Nicholls *. Osborn, is the only case applicable to this ; 
and that is rather a case of a present gin, with an executory devise upon it ; and the 

(3) From the notes of Mr. Cos ; and lately reported 1 Cox, Ca. Ch. 133. 
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•to several children, payable at twenty-three, and if they died [*150] 
before twenty-three, the legacy was to sink into the residue. All 
the cases were cited at the hearing, and it was held as an established 
principle, that where the legacy is contingent, it does not vest any inter- 
est, and none was decreed. But what decides this case, as an authority in 
all points similar, is Wyndham v. Wyndham (ante, vol. iii. p. 58), where 
it was attempted, as at present, to call the legacy a particular residue, and 
thereby to attract to it the qualities of a general residue, for the purpose 
of carrying interest ; but Lord Thurlow refused it, and rejected such a 
distinction, considering it as a mere particular contingent legacy. As to 
the point of severance from the residue, this gift was never severed, ex- 
cept as it was necessary to pay the interest to Mrs. Cunliffe for life, and 
afterwards to Mrs. Shawe, but for no other purpose ; and in case of the 
death of Mrs. Shawe without children, then it was to fall into the residue; 
and it is not to be compared with those cases, where 500/. is given to A. 
and the residue to C. as in the case of Acker ly v. Vernon, where, ex vi 
termini, there was a severance. It is not here severed from the residue, 
till the event shall actually happen ; nothing is given but to such younger 
children of Mrs. Shawe (she being alive at Mrs. Cunliffe's death) as shall 
survive. The interest, therefore, must fall to the residuary legatees as un- 
disposed of. 

Lord Commissioner Eyre. Two circumstances strike me, as necessary 
to be considered in the decision of this case : the construction of the will ; 
and then, what is the rule of the Court with respect to the interest of the 
1000/. and 4000/. It has been contended, that the true construction is, 
that the 1000/. and 4000/. were to go to the children, precisely in the same 
manner in which the 1000/. was limited to them upon the death of their 
father and mother; and, consequently, not a portion devised to such chil- 
dren as should be living at the death of the father and mother, but upon 
the death of the survivor. The words, " such/' and " in the same man- 
ner as hereinbefore directed to be paid," seem to import that to be the 
true construction. Why the testator should have devised the money in 
that manner, and forgot to give a life-estate to Mr. and Mrs. Shawe, in 
the same manner as the other sums are limited to them, it is im- 
possible to say; or why he does not give the present ^property to f*151] 
such children as are living at the death of Mrs. Cunliffe, in- 
stead of postponing it to the death of Mrs. Shawe ; and one does not well 
know how to reconcile these expressions of the testator, with the former 
expressions, " in case my brother and sister Shawe should depart this life 
wiihout such, &c, then I will that the first-mentioned sums, as well as the 
last, shall go and be considered as part of my personal estate." The tes- 
tator limits over these sums intended for the children, in the event of the 
father and mother dying without leaving children, and he must be under- 
stood to have given the 1000/. to the children in the same event, if the 
will is to be consistent : it would be too absurd to give this sum to the 
children immediately in the lifetime of Mrs. "Shawe. The counsel for the 
plaintiff have altered some words of the will, and attempted to reject others, 
to favor this latter construction ; but it is not easy to maintain it upon the 
former part of this instrument ; and, taking every part of it into considera- 
tion, it would be too much for the Court to say, upon a view of the whole 
of it, that the testator had, in any part of it, shown an idea of making any 

difference is where the legacy is given presently, bat if the legatee shall die before a certain 
time, then over, and where it is given at a future time, as in this case. No interest can be 
allowed in this case. 
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other provision than for those children who should survive the father and 
mother ; and they being the objects of his bounty, he did not intend any 
other bounty to any other person ; and it would be doing violence to the 
words of the will, to put any other construction ; for the clause is this, ' 4 to 
such daughter, &c." and the gift was clearly, upon the death of Mrs. Can- 
lirTe, only to the same persons, as were to take the 1000/. legacy ; to such 
daughter and daughters, son and sons, as should be living at the death of 
Mr. and Mrs. Shawe, or the survivor of them. Then we are, consequent- 
ly, driven into the second question, by the event having happened, that 
the money does not go over; a circumstance which gives rise to the point 
of interest, whether it shall be considered as belonging to these legatees, 
as it annually arises ; or whether to accumulate, as payable with the prin- 
cipal ; or whether it shall not, on the contrary, fall into the residue. This 
property was originally separated from the bulk of the residue, so as to 
make it a productive fund, the interest of it being payable to Mrs. Cunliffe 
for life ; and that was the thing intended to go to the children, in the event 
of their surviving : and why (as Lord Hardwicke in Green v. Ekins ex- 
presses it) the tree and its fruit should not go together, in point 
[*152] of reason, I cannot say, as in the case of any specific *gift; but 
still the authorities oblige us to hold a different language, and 
seem to have hitherto gone upon a different principle. They all have, 
without exception, so held it, and Wyndham v. Wyndham, determined bj 
Lord Thurlow, has closed the question, that if there be a fund, whether 
residuary or particular, given to A. for life, and afterwards, upon a con- 
tingency which does not take effect upon the death of the tenant for life, 
the intermediate interest is an interest undisposed of, and therefore falls 
into the residue ; this is the technical rule decidedly established bj that 
authority, and must be conclusive ; and no settled distinction between a 
general residue, or a particular part of a residue severed for the purpose of 
being a productive fund, so as to create an effectual interest to the tenant 
for life, has prevailed. Therefore the plaintiff cannot prevail in the pres- 
ent claim, but the interest must be considered as undisposed, and be de- 
clared to fall into the residue for the benefit of the defendants. 

Lord Commissioner Ashhurst. From the language of this will, it is 
clear that the testator never adverted to the possibility of Mrs. Cunliffe's 
dying before Mrs. Shawe ; and it is impossible to infer, from the words 
of the clauses which have been so much relied upon, that he meant that 
this interest should go to the children ; for we cannot collect that intent, 
otherwise than from the expressions which he has thought proper to use 
in this instrument. We are not to decide by what he was supposed to 
mean, but by what he has actually said. It would have prevented liti- 
gation, if, in all cases, whether of a vested or contingent fund, where 
the interest had been undisposed of, it had been decided to fall into the 
residue, where there is a residuary clause : but, as to a contingent gift, it 
has been uniformly so held. Heath v. Perry, Wyndham v. Wyndham, 
Descrambes v. Tomkins, have decided', that where the interest is not actu- 
ally given, the party cannot have it ; because the principal itself cannot be 
claimed, as vested ; and though it might have been a reasonable thing to 
have given this interest to the children, I must agree, upon the settled prin- 
ciples as laid down in the above authorities, that we are not competent to 
consider them as entitled to the interest. 

Lord Commissioner Wilson. However I may be inclined to 
[*153] suppose, from the former clauses of the will, that the testator •in- 
tended to give a vested legacy to these children, the words of the 
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latter clause respecting the 2000/. being, such younger children as should 
be living at the death of the survivor, make that construction impossible : 
at the death of Mrs. Cunliffe, it may have the appearance of a vested 
interest, but, surely, subject to be divested, in the event of those children 
dying in the lifetime of the father and mother. This is the natural 
construction ; for if vested, it would go to their representatives, or be 
disposable among all the other children ; therefore we cannot construe it 
an absolute vested interest, but contingent; and as to its value, limited to 
a certain sum, 5000/. being the utmost bounty which this testator has 
given. If we decree the interest, we do more than he has meant to do, 
according to the expressions used by him in this instrument ; it would, 
hereafter, turn out to be considerably more than the sum so given, and 
the Court would go beyond the intention of the testator. The interest 
therefore of this gift is not to be given to these children as it arises, nor 
can it accumulate, but must sink into the general residue. 



Makeham v. Hooper and Others. 

Lincoln' a-Inn-Hall, 15th December. Lords Commissioners Ashhurst and Wilson. 

(Reg. Lib. 1792. B. fol. 145.) 

Court will not marehall assets to pay charity legacies. (1) 

Joseph Lloyd, seised of freehold and copyhold estates, and possessed 
of leasehold and other personal estates, made his will, dated 5th of May, 
1781, duly executed, and thereby gave to the defendants Hooper and 
Foster, their heirs, &c. all his freehold, leasehold, and copyhold estates, 
and also all his personal estate, upon trust to sell and dispose thereof, and 
out of the moneys arising therefrom, to pay (amongst others) 200/. to the 
Bath infirmary, and other charitable legacies, to the amount in the whole 
of 1200/., also 200/. to erect a monument to the memory of John Curie, 
Esq- ; and, after payment of several pecuniary legacies to persons therein 
named, to pay the residue and surplus of the moneys arising from the 
testator's real and personal estates, unto and between the plaintiff and 
Daniel Evans, as and for their own property, and made the plaintiff and 
Evans executors. 

•Daniel Evans died in the lifetime of the testator. [*154] 

By a codicil to the will, dated 9th of November, 1781, after some 
other legacies, he gave to two of the defendants, 100/. in trust, for 
another charity (but without naming any fund out of which it was to be 
paid), and ordered a monument to be erected to himself. 

He afterwards made a second codicil, by which he gave some legacies, 
and died November, 1781, leaving plaintiff his surviving executor and 
residuary legatee, and two other of the defendants, his heir-at-law and 
next of kin, who had assigned their claims to the plaintiff. 

The bill prayed that the will and codicils might be declared to be well 
proved, and the trusts thereof carried into execution : and for an account 
of the testator's personal estate, come to the hands of the executors and 

(1) Vide Attorney-General v. Earl of Winchelsea, aniea, 3 vol. 374, et seq., and the 
Editor's notes, ibid., and 3S0, from the MS. of Mr. Le Mesurier: and see, in particular, 
Howes v. Chapman, 4 Yes. 542, 560, and Curtis ». Hutton, 14 Yes. 537, et seq. 
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trustees, and of his debts, legacies, and funeral expenses (except the 
charitable legacies), and that the charitable legacies might be declared 
to be void, and to full into the residue ; and that the real estate might be 
sold, and the clear residue of the moneys to arise by the sale, and also 
of the testator's personal estate, might be declared to belong and be paid 
to the plaintiff, as residuary legatee. 

The cause was heard before the late Lord Chancellor, 24th of February, 
1784, when a decree was made by which the will and codicils were 
declared to be well proved, and that the same ought to be established, 
and the trusts carried into execution ; and it w*s referred to the Master 
to take the proper accounts, and to distinguish what arose from chattels 
personal, and chattels real ; and he reserved the consideration, whether 
the charity legacies were to be paid, and how and in what manner, and 
all further directions, till after the Master should have made his report. 

On the 26th of June, 171)2, the Master made his report, by which it 
appeared that the money come to the hands of the plaintiff, and 
[•155] the trustees, amounted to 1988/. 15s. 7£d., and *that they had paid 
1037/. 155. 5d., so that there remained a balance of 950/. 12s. 2$rf. 
The testator, by his will, gave legacies (besides the charitable ones) to 
the amount of 4490/., so that the personal estate fell short of paying the 
same by 3539/. 7s. 9£rf., the real and leasehold estates sold for above 
6000/. 

The cause now came on for further directions. 

Mr. Solicitor-General, and Mr. Richards, for the plaintiff. 

In this case there are charitable legacies to the amount of 1300/. The 
freehold, leasehold, and copyhold are directed to be sold to pay the 
legacies. But the charitable legacies cannot be paid, unless the Court 
will marsh all the assets, by throwing the other legacies on the real estate. 
If there is a clear personal estate sufficient for the payment of them, it is 
impossible to say that the charitable legacies must not be paid : but, in 
order to pay these, the whole fund must be divided among the legatees 
(including the charities) pro rata. It is not necessary to cite cases, to 
show that the Court will not marsh all legacies for a charity. It has been 
settled, however, in Middleton v. Spicer (ante, vol. i. p. 201), and 
Attorney-General v. Earl of Winchclsea (ante, vol. iii. p. 373). The 
rule is, that what the charity cannot take per directum, it shall not take 
per obliquum. 

Mr. Attorney -General, Mr. Mansfield, and Mr. Hardinge, for the 
defendants. 

We must admit that the cases cited have been so determined ; certainly 
they are against a great many others, and against the principle of 
marshalling assets, which is as applicable to charitable, as other legacies. 
It is as contrary to common law, that simple contract creditors should 
be paid, in any case, out of land ; the only difference is, that in the one 
case it is by the common law ; in the other, by the statute, which says, 
charities shall not take charges on land. In the Attorney' General v. Tomp- 
kins, Amb 216, the reason for marshalling assets is given ut res magis 
valeat quam pereat ; and in the Attorney-General v. Caldwel, S. B. 
[•156] 635, *the Court was of opinion, that the assets ought to be so mar- 
shalled as to let in the charity legacies. In the Attorney-General 
v. Graves, Amb. 155, it appears to have been the opinion of the Lord 
Chancellor, that assets might be marshalled to pay the charitable legacies. 
In the Attorney-General v. Tindall, Amb. 614, but more fully reported in 
Highmore on Mortmain, p. 106, the reasoning is perhaps defective; how 
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far it is determined to lay out money in employing industrious laborers 
and artificers in the improvement of land does not appear ; but that case 
does not apply. It is said here that you shall not do that per obliquum, 
which you cannot do per directum ; this is not so here, it is only the appli- 
cation of the whole fund produced to the intent of the testator. Though 
the charities cannot be paid out of the real estate, they may out of the 
personalty. The last case at the Rolls was determined the other way, only 
because the mortgages made a part of the general residue. 

Mr. Solicitor-General, in reply. 

The cases which have been decided mnst form the rule of the Court. 
It is not, certainly, in every case, that the Court will marshall assets for 
a charity. Where a legacy is given out of a mixed fund, and to be paid 
at a given time, it partakes of the nature of a charge, and the party can 
take only a portion of the personal estate. The question has been 
decided against marshalling assets for a charity, in the case of mort- 
gages, Attorney-General v. Meyrick, 2 Ves. 44; Attorney-General v. 
Martin (Highmore, 95, n.); Middlcton v. Spicer. Your Lordships will 
require the decision of a superior court, before you will decide against 
the cases. 

Lord Commissioner Ashhurst said, he thought they were bound by the 
recent cases, with respect to the question of marshalling ; that it did not 
appear what was the reason of the turn in the cases, but as the decisions 
had taken that course, they could not alter them. 

But the legacy to the Bath infirmary was ordered to be paid, in conse- 
sequence of an act of Parliament of 19 Geo. 3, permitting that charity to 
take in mortmain. 



•General Order, [15th December.] (1) [*157] 

(Reg. Lib. 1792. B. fol. 33.) 

[General older for masters, to certify annually the state of receivers' accounts.] (1) 

The Lords Commissioners and Master of the Rolls made an order, 
that the masters, on the Second Seal after Trinity term, in every 
year, shall certify to the Lord Chancellor, or Lords Commissioners of 
the Great Seal, the state of the receivers' accounts in their respective 
offices. 

(I) See this order in Mr. Beames's very valuable edition of the Orders in Chancery, 
p. 464. 
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Earl of Cholmondely v. The Earl of Orford. 

Lincoln's-Inn-Hall, 16th December. Lords Commissioners Eyre, Ashhuxst, and 

Wilson. 

(Reg. Lib. 1792. A. fol. 35.) 

Two witnesses ordered to be examined de bene esse, being the only persons who knew the 

material facts. (1) 

Mr. Stratford moved, that two persons might be examined de bene 
esse, as being the only persons who had knowledge of the material facts, 
without stating their age. He cited the cases of Bridges v. Bridges, 
and Jenkins v. Turner, mentioned in Hanlcin v. Middleditch (ante, vol. 
ii. p. 641). 

Lords Commissioners made the order. 

(1) See Hankin v. Middleditch, antea, 2 vol. 641, with the Editor's note ; and Loveden v. 
Lord Milford, postea, 640. i 1 Madd. Ch. Pr. (4th Am. ed.) 186, 187. ^ 



Creuze v. Lowth. 
Michel v. Hunter, 



Lincoln's-Inn-Hall, 18th December. Lords Commissioners Eyre, Ashhnrst, and 

Wilson. 

(Reg. Lib. 1792. A. fol. 91.) 

Interest ordered to be computed and paid, on sums reported due, from the date of the 

report. (1) 

A petition in the above two causes, by which it was prayed, that the 
Master might be directed to compute interest on the petitioners 1 demands 
reported due to them prior to the marriage settlement of Charles Orby 
Hunter deceased, from the date of the report (except as to certain sums), 
and that the sums might be raised in the same manner with the sums 
reported due, and that the sums reported due to the petitioners might be 
paid to the petitioners with interest, and with interest for the same from 

the date of the Master's report. 
[•158] *The petitioners stated, that by decree, dated 15th of No- 
vember, 1786, it was ordered, that the Master should inquire into, 
and state, the priority of the several incumbrances affecting the real 
estates in question, and take an account of what was due thereon : that 
the Master, by a schedule to his report, dated 21st of February, 1789, 
stated the priorities and sums due accordingly ; and by an order dated 
18th July, 1789, it was ordered, that what was reported due to the several 
incumbrancers who had charges on the estates prior to the marriage set- 
tlement, should be raised by mortgage or sale of the estates, and should 
be paid to them respectively ; and it was referred to the Master, whether 

(1) This order was discharged as erroneous, by Lord Loughborough, C. about six months 
afterwards. Vide postea, 316, and S. C. 2 ves. jun. 167; and see Turner v. Turner, 
1 Jacob & Walk. Rep. 39, et seq., the Editor's note (2) to Tew v. Earl of Winterton, antea, 
3 vol. 489, and the Editor's note to Bickham v. Cross (2 Ves. 471), in the Supplement to 
Vesey, senior, p. 383 ; Anderson v. Dwyer, 1 Scho. & Lefroy, 301, &c. &c. 
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it would be most for the benefit of the defendant, Thomas Orby Hunter 
(the infant tenant in tail), to raise the same by mortgage or sale, or by 
sale and mortgage: that Charles Orby Hunter died in September, 1791 ; 
that the incumbrances reported due to the petitioners respectively, prior to 
the marriage settlements of Thomas Orby Hunter, to the date of the 
Master's report, amounted to the sum of 35,295/. 10$. lid., and that no 
part thereof had been paid, except that certain of the petitioners had 
received interest upon two sums of 5000/. each, in part of the sums re- 
ported due to them : that the petitioner Jacomina Hunter is the widow of 
Thomas Orby Hunter, the former owner of the estates in question, and 
far advanced in years, and has no other provision than the annuities given 
by the will of the said Thomas Orby Hunter, and charged on the said 
estates, for the arrears of which, amounting to 5953/. 125. lid. she is 
reported a creditor by the said Master's report ; that the petitioners, since 
the date of the said report, as well as previous thereto, and particularly 
the said widow, have been under the necessity of borrowing money at 
interest, upon the credit of the several sums reported due to them by the 
said Master's report, for their necessary support and maintenance : and if 
the sums reported due to them had been raised at the date of the report, 
the petitioners would have received the same, and made interest thereof, 
and the estates would have been charged with interest on the sums so 
raised from that time; they therefore conceived themselves to be entitled 
to interest (except as to the sums on which interest had been paid to 
certain of the petitioners), and prayed as above stated. 

•Mr. Selwyn, Mr. Mitford, and Mr. Grimwood, in support of the [*159] 
petition, insisted, that, in this case, the sums due to the petitioners 
had been ascertained by the Master's report ; and that there have been 
cases in which the effects of a Master's report of sums due has been con- 
sidered as equivalent to a decree, and interest has been allowed from that 
time. The Attorney-General v. The Brewers' Company, 1 Wms. 376, is 
a case in point, and the reason is given in Brown v. Barkham % 1 Wms. 
653. In the case of mortgages, interest is given on the aggregate sum 
reported due, though that sum includes interest. Bickham v. Cross, 2 
Ves. 471. (2) The Court there seemed to think th4 giving of interest 
was in their discretion, and referred to a case of Astley v. Poms, which 
is reported 1 Ves. 495, where interest was ordered on the accumulated 
sum reported due, although a decree is not equal to a judgment at law 
for the purpose of binding lands. And in the Treatise of Equity, 120, it 
is laid down, that interest shall be allowed, on a stated account, more 
strongly when settled by a Master. In the present case, a very large sum 
is due as an incumbrance upon this estate, which has been decreed to be 
paid ever since 1786, by sale or mortgage, and the delay has only been 
in order to consider which mode would be more convenient to the parties; 
and with respect to Mrs. Hunter, the widow, the sum reported due to her 
is her only subsistence. The other parties have been kept, by the delay, 
out of money, of which, if it had been paid, then they might have made 
interest 
Mr. Mansfield, on the other side. 

The giving interest, in this case, would be a new decision, and such as 
I never knew an example of: interest was not given by the decree, and 

(2) Lord Loughborough, G. at first thought Bickham v. Cross a singular case ; but said 
afterwards, that " Lord Hardwicke was perfectly right, and did not vary from his general 
reasoning." Vide 2 Yes. jun. 160, 164, 166. See farther the Editor's observations upon it, 
from Reg. Lib. Supplement to Yes. sen. 388, 389. 
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the debts, in their own nature, were not each as to carry it. All the 
cases cited are cases of debts which, in their own nature, carried interest 
The only question here is, whether interest shall be computed on the 
principal and interest, or on the principal only. Here no interest is 
ordered, which would have been, by the decree, if it had been proper 
they should carry interest. In this case, all the petitioners are annuitants, 
who purchased their annuities at six years 1 purchase ; and all their debts 
are due for arrears of such annuities, except Mrs. Hunter's, who 
[•160] has been, herself, guilty of *great delay. Bickham v. Cross is a 
very difficult case. (2) The only question was, whether interest 
should be calculated on the whole sum. The same was the question in 
Brown v. Barkham. The Attorney-General v. The Brewers* Company, 
does not apply to the present case. The Lord Chancellor there thought 
the 180/. such a debt as ought to carry interest. 

Lord Commissioner Eyre. In that case it was held, that the debt did 
not carry interest till it was ascertained by the Master's report ; but, 
from the time it was so ascertained, it ought to carry interest That case 
is in point to the present, except as to the circumstance of that being 
upon a hearing and decree, and this upon petition. I believe the course 
is, that after a report, where money is to be raised by sale or mortgage, a 
reasonable time is allowed for raising it, and if it is raised in a reasonable 
time, no interest is allowed ; but if there is a further delay, the creditors 
are kept out of money of which they could make interest ; and where the 
delay is apparent, I see no reason why the estate should be delivered from 
paying the interest. 

Here the lady is entitled to interest, the provision being for her main- 
tenance. There might be a specious appearance of justice in distinguish* 
ing her case from that of the annuitants ; but a debt is a debt, and we are 
not warranted to make a distinction. 

If there is a difference between the order being upon a decree, or upon 
a petition, the cause must be set down for further directions; but in Bick* 
ham v. Cross it was done upon petition. 

The other Lords Commissioners concurring, the order was made as 
prayed, t (a) 

t This question came on before the Lord Chancellor, on a petition, 16th of March following, 
when he ordered it to stand over, in order to consider it, and afterwards, 8th of June, dis- 
charged the order. Vide postea, 316. 

(2) See note (2) in the preceding page. 

(a) See Shirley v. Ferrers, 1 Bro. C. C. 41, 43. 
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*Killick v. Flexney. [*161J 

LincolnVInn-Hall, 10th, 22d December. Lords Commissioners Eyre, Ashhurst, 

and Wilson. 

(Reg. Lib. 1792. A. fol. 162.) 

A trustee purchasing a leasehold farm, devised to him for the use of the plaintiff, at an ap- 
praisement, afterwards renewing the lease in his own name, and purchasing part of the 
testator's stock, declared to be trustee, and to he accountable for the same to the plain- 
tiff, (l) » . . * 

[Trustee. How far charged with interest and costs, and profits of a farm carried on by aid 
of testator's personal estate. Note, p. 163.] 

John Shepherd, being seised of real estate, and possessed of a leasehold 
farm, called the manor of Billinghara, situate at South-Eud, in the parish 
of Lewisham, Com. Kent, which he had by lease, for a long term of years, 
of Lady Viscountess Falkland, under a small annual rent, and which 
leasehold estate was of great value ; and being also possessed of money in 
the public funds, and other personal estate, made his will, bearing date 
6th of September, 1777, whereby he gave and devised to the defendant, 
his nephew, John Flexney, all those his several messuages, lands, tene- 
ments, and hereditaments, situate at Deptford, in trust to and for his son 
(the plaintiff) John Shepherd Killick, his heirs and assigns ; but if his 
said son should happen to die before his age of twenty-one, then his will 
was, that his said estate should descend to his heir-at-law. And he gave 
to his said nephew John Flexney, all his goods, chattels, and personal 
estate of what nature or kind soever, upon trdst, nevertheless, and to and 
for the benefit and advantage of his said son John, until he should arrive 
at his age of twenty-one. He then made a provision for the plaintiff's 
maintenance, and ordered that, when of age, the defendant should account 
with him for the produce of his real and personal estate, and deliver up pos- 
session of the same to him ; and gave the same over, in case the plaintiff 
should die under twenty-one years of age, and appointed the defendant sole 
executor of his said will. By a codicil to the said will, dated the 26th of the 
said month of September, " he gave to the said John Flexney (the de- 
fendant), his executor and trustee named in his said will, all his right, title, 
and interest in and to a carr-room, to hold to his said nephew, his heirs, 
&c. to and for his and their use and benefit, as some token of his (testa- 
tor's) regard for him, and of the confidence he (testator) placed in him, 
in appointing him executor in his said will, upon the trusts therein men- 
tioned, and hoping he would undertake and faithfully execute the 
same." 

The testator died the 21st of October, 1777, leaving plaintiff, his 
only son and residuary legatee, an infant of the age of about *eight [*102] 
years; and, soon after his decease, the defendant proved the will, 
aod took possession of the real and personal estate of the testator. 

Some time after the death of the testator, the defendant had the farm 
appraised by two appraisers, who valued the same, and the stock thereon, 
at the sum of 1745/. 18s., and had the household goods, &c. appraised 

(1) See the doctrine in these instances stated in Fox v. Mackreth, antea, 2 vol. 400, &c., 
and the Editor's note, ibid. ; Crowe v. Ballard, antea, 3 vol. 117 ; Whelpdale v. Cookson. 
Supplement to Vesey. senior, pp. 8, 11, 12, &c. &c. As to parties being held trustees of 
renewed interests in leasehold premises, &c. where their situation had given them facilities 
of acquiring those advantages, see in Pickering v. Vowles, antea, 1 vol. 197, and the Editor's 
notes. 
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by other persons, who valued the same at 89/. 2s. , amounting, in the 
whole, to the sum of 1835/. 2s., at which price the defendant took the 
same himself, and he afterwards sold part of said leasehold estate, and 
obtained a promise of a renewal of the lease from Francis Motlej 
Austin, Esq., the landlord of the said leasehold estate. 

The plaintiff, by his bill, impeached this sale as at an under price, 
fraudulent, and a gross breach of the defendant's trust under the will 
of the testator, and prayed an account, and that the defendant might be 
declared a trustee for him, as to the leasehold estate, and be directed to 
deliver the same up to him, with all title-deeds, muniments, &c, in his 
custody. 

Lord Commissioner Eyre. The defendant has conducted himself 
grossly in selling out of the funds ; but if I am pressed to declare him a 
trustee for the plaintiff, of the lease and renewed lease, and tenant at will 
of the farm, I must pause a little. 

The defendant, as executor, not only had a right to sell the stock upon 
the farm, and assign the farm, and discontinue the cultivation of it on 
the account of the infant, but it was his duty so to do ; he has sold it to 
himself, and charged his own price, but shall he therefore be a trustee for 
the infant, for whom he could not, without a breach of trust, have held it; 
or shall he not rather be bound by the sale, and account for the true value 
to be settled by the Master ? (2) 

Lord Commissioner Wilson. The defendant, as executor, was 
[•163] not compellable to carry on the farm for the infant for 'thirteen 
years ; but having carried it on, he cannot now say that he did not 
carry it on as trustee. (3) (a) 

At another day, Lord Commissioner Eyre declared, that he was now 
satisfied, upon looking into the cases, that the defendant was to be con- 
sidered as a trustee for the infant ; (b) and it was decreed accordingly. (4) 

(2) In these cases, the parties interested have an option either to take back the property, 
or make the person guilty of the fraud account for its full value. See in Whelpdale v. Cook- 
son, Supplement to Ves. 8, 11, 6 Ves. 627, 8 Ves. 353, and the other references in note (1), 
antea. 

(3) A person who, knowing of his appointment as a trustee or executor, interferes with 
the property or subject-matter, cannot repudiate the trust, and say he acted as factor or agent. 
See Conyngham v. Conyngham, 1 Ves. 622, and Supplement to Vesey, 221. &c. 

(4) Some special inquiries were directed, and the defendant was ordered to pay the 
plaintiff the costs of the suit up to that time. — R. L. The Editor thinks it may be 
acceptable to subjoin a report of the principal case from the MS. notes of Mr. Cox, in Lord 
Colchester's collection. It is as follows : 

Killick v. Flbxney. In Chancery, December 10, 1792. 

Infant entitled under a will to the residue of personal estate. Executor, in the schedule 
to his answer, charges himself with 1835 J. as the purchase-money of a leasehold farm, and 
the stock upon it, which he had carried on ever since the testator's death (about ten years) 
upon his own account. The bill sought to charge him with compound interest for this 
money, and with the costs of the suit. 

Notwithstanding he admitted himself to be a debtor to the estate in the amount of the 
sum of 1835/. yet he sold out 1500/. 3 per cent, bank annuities, part of the testator's estate, 
for the purpose' of paying debts, and he paid the maintenance of the infant out of this prin- 
cipal fund. 

At the hearing he offered to pay interest on the balance, at the rate of 4 per cent. 

Solicitor-General. The rule is, that where a trustee deals with funds for his own 
benefit, it shall be in the choice of the cestui que trust to have the fund replaced, or to have 
the profits which the trustee has made of it. It may be argued that it answers every 

(a) See note (a) to Fox v. Mackreth, 2 Bro. C. C. 425 ; Wilkinson v. Stafford, 1 Yes. 
jun. 32 ; Hovenden's note, 1 Supp. 11-14, notes, 2 & 3 ; Forbes v. Ross, 2 Bro. C. C. 430, 
431, and cases cited in notes ; 3 Sugden, Vend. & Purch. (6th Am. edit.) ch. 19, S 2, p. 225, 
et seq. and notes ; Davoue v. Fanning, 2 John. Ch. 267-271 ; Willis on Trustees, ch. 5, 
p. 182, et seq. ; 1 Story, Eq. Jur. ch. 7, S 321, 322 ; 2 ib. ch. 33, 5 121 J. 

(6) 2 Macpherson on Infants (Lond. edit. 1842), 270, 271. 
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purpose the cestui que trust has a right to look to, that the fond should he replaced ; but the 
Court, for the sake of preventing such transactions, when very probably the trustee may 
be unable to do that justice by replacing the fund, has said, " We will take away all temp- 
tation from a trustee to do that, by laying it down as a general rule, that by no possibility 
shall the trustee have any advantage from it." 

Lord Commissioner Eyre. His conduct is very gross in selling the stock ; for this there 
is no color. 

If pressed upon us, we must hold that the executor is to be considered as trustee for the 
live stock and profits. It was his duty to sell the farm. There is no direction in the will 
to carry it on for the benefit of the infant, and it would have been misbehavior in him to have 
done this without the sanction of the Court. It depends upon personal skill, and too peri- 
lous for a trustee to do without the directions of a court. The only way in which an objection 
can be taken, is the attempt to bind the infant by the particular sum which the executor has 
thought fit to charge himself, as the value of the farm, stock, &c. At any rate, however, 
the executor, was considerably in cash, yet though this was amply sufficient to pay all debts 
and legacies, and the maintenance of tb'e infant, yet he has sold the 3 per cents, which were 
producing interest, and out of which interest the maintenance ought to have been paid, in- 
stead of the principal. 

Therefore. I think he must replace the stock, and be charged with interest ; and in 
respect of the misconduct, I have before mentioned, he ought to be charged with the costs. 
If you insist upon making him trustee for the profits of the farm, I wish to take further 
time. 

Solicitor-General mentioned the case of Barker v. Hatford, where the executor was 
charged with the profits of a brewery which he had carried on for his own benefit. 

He also mentioned the case of Tnoyts v. Thoyts, where a coal-factor's trade was made 
subject to the demand of cestui que trust. (6) 

(5) The matter stood over for judgment until the 22d ; when it came on, Lord Chief 
Baron Eyre decreed ut supra, p. 163, and note. (4) 



Hardcastle v. Chettle. 

Lincoln 's-Inn-Rall, 15th January. Lords Commissioners Eyre, Ashhurst, and 

Wilson. 

(Reg. Lib. 1792. A. fol. 55.) 

Where a bill has been filed, [and decree made] for an account, and a creditor comes in before 
the Master, but afterwards brings an action, the Court will enjoin. (1) But where the de- 
fendant has not applied in the first instance, it shall be without costs. 

Motion for an injunction to restrain Mary Forrest, widow, adminis- 
tratrix of Thomas Forrest, deceased, from entering up judgment, and from 
all further proceedings in an action commenced by her against the 
defendant, in the Court of King's Bench, and that she might be directed 
to pay the costs of the action, and of the application to the Court. 

The bill was filed by the plaintiffs, on behalf of themselves and others 
the creditors of Chettle, against his administratrix for an account, &c. 

In February, 1790, the usual decree was pronounced for taking an 
account, and for creditors to come in before the Master. 

In Easter and Trinity terms following, the usual advertisements for 
creditors to come in were inserted. 

On the 13th of July, 1790, Mary Forrest, as administratrix of Thomas 
Forrest, caused an affidavit to be brought in before the Master, stating 

(1) See Brooks v. Reynolds, antes, 1 vol. 183, with the Editor's note. — The Editor thinks 
it may be serviceable to repeat here, that Lord Eldon, C. introduced the salutary caution 
which now prevails, that the executors, &c., making the application, shall state, upon oath, 
the amount of the assets. Vide the above reference, Paxton v. Douglas, 8 Yes. 620 ; Gilpin 
v. Lady Southampton, 18 Yes. 469, &c. After a decree to account, an injunction will be 
granted against a plaintiff, on the application of a defendant, to restrain proceedings at law, 
id an action brought pending the suit in equity. Wilson v. Wetherhead, 2 Menrale, 406. 
In addition to the above references on the principal point, see Goate v. Fryer, and Wright v. 
Brains, antes, 23, 87, and the notes. 
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Chettle to have been indebted at the time of his death to Forrest, in tbc 
sum of 148/. 18s. 6d., upon a bill of exchange, bearing date the 12th of 
September, 1789, drawn by Forrest on Chettle, and accepted by him. 

Doubts being entertained respecting the consideration of the bill, 
{•164] the solicitor for the defendant wrote a letter to Mary •Forrest, 
purporting that Mrs. Chettle meant to contest the same before the 
Master. Notwithstanding this letter, Mary Forrest did not take any step 
to establish her debt before the Master; but on the 31st of January, 1192, 
brought an action in the Court of King's Bench against the defendant, 
upon the said bill of exchange, to which action the defendant pleaded the 
general issue and plene administramt (2) 

The action came on to be tried at the sittings after Michaelmas term, 
when a verdict was given for Mary Forrest, for the amount of the bill of 
exchange and interest. 

Mr. Solicitor-General and Mr. Cooke, argued, that the creditor in this 
instance ought to be restrained from further proceeding at law, the whole 
fund being under the administration of the Court ; that Mrs. Forrest 
not being able to establish her debt before the Master, had resorted 
to an action, where the bill alone was evidence without any proof of 
the consideration, and that such proceeding was unjust and vexatious. 

Mr. Attorney-General, and Mr. Johnson, attempted to justify the pro- 
ceed inga, by insisting that the bill against Mrs. Chettle wanted parties, 
as it did not include a person to whom the defendant had confessed a 
fraudulent judgment, and that Mrs. Forrest, by coming under the decree, 
could not obtain a right to add parties, or investigate the propriety of that 
judgment. 

Lord Commissioner jETyresaid, that might be a reason for filing another 
bill, but not for bringing an action ; that he thought the creditor having 
applied before the Master to prove the debt, was so far become a 
party to the suit, as to warrant this motion; that if the creditor had 
not come in before the Master to prove, a new bill must have been 
filed. (3) 

He had no doubt that an injunction ought to be granted : but be 
doubted as to the costs. 

Upon which the Solicitor-General said, that as the defendants had not 
applied for the injunction in the first instance, he should not press the 
costs. 

Injunction granted without costs, (a) 

(2) She had also been served with a notice, that she would he required to prove, at the 
trial, the consideration actually paid or given for the bill of exchange ; but she did not 
do so. — R. L. 

(3) The practice is now contrary, and the injunction always granted in the original suit 
See the Editor's note to Brooks v. Reynolds, antea, 1 vol. 183. 



(a) Eden on Injunct. (2d Am. edit.) 54 ; 1 Story, Eq. Jur. ch. 9, § 549, and cases cited in 
«_..i n ,J • ■» ~ ~ 5, and c " " 

65, 66. 



the notes ; Brooks v. Reynolds, 1 Bro. C.'c. 186, note 5, and cases' cited. 
At to the costs, see Eden on Injunct. (24 Am. edit.) 
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•HILARY TERM. [»165] 

33 Geo. 3. 1793. 



Attorney-General v. The Foundling Hospital. 

[Vide S. C. 8 Yes. jun. 42.] 23d, 24th January. Lords Commissioners Eyre, 
Ashhurst, and Wilson. 

[Where visitors are appointed, the Court never interferes with their discretion in the man- 
agement, except in cases of (gross abuse, &c.J (1 ) An injunction [therefore] refused, to re- 
strain the governors of the Foundling Hospital from building on the charity estates. 

Mr- Attorney-General, supported by Mr. Solicitor-General, Mr. 
Mitford, and Mr. Richards, moved for an injunction to restrain the 
Foundling Hospital from entering into contracts for building, &c, on 
Cold Bath Fields. 

They stated that the Foundling Hospital had been established by letters 
patent, confirmed by act of Parliament (13 Geo. 2, c. 29), by the 
name of the governors and guardians of the hospital, for the main- 
tenance and education of exposed and deserted young children, who, as 
such, were intrusted with very extensive powers, and particularly of pur- 
chasing, holding, and selling lands : that the committee had entered into 
contracts, and were in treaty for other contracts with builders, for building 
upon lands belonging to the hospital, and situate on the east, west, and 
north sides thereof, under ground-rents of near 4000/. a year, and for 
making bricks ; and that it was of great importance to the public, and to 
the hospital itself, that they should be restrained from entering into such 
contracts ; as the building upon lands adjacent to the hospital might affect 
the salubrity of its situation, and the health of children educated there. 
They stated the present income of the hospital to be about 4000/. a year, 
and the expense of the maintenance, &c, of each child being 
about 10/., it sufficed for the maintenance *of four hundred [*166] 
children, which was as large a number as were proper objects of . 
the charity; so that it was not necessary, on that account, to enter into 
these contracts ; and that it was not certain these contracts would prove 
beneficial to the hospital, as the contractors (especially in the event of a 
war) might not be able to fulfil their contracts : that it had been thought 
necessary, at the time of the foundation of the hospital, that it should be 
situated in the country, for the benefit of those who were the objects of 
the charity : that it was well known that in London, half the species did 
not attain two years of age, and that if the health of the children should 
be affected by the buildings, it would be too late to interfere : that the 
making bricks in the vicinity was very likely to affect the salubrity of the 
situation, (a) and that, wherever trustees of a oharity were doing what was 

(t) The report in 1 Yes. jun. is much preferable. Upon the point in question, see Attor- 
ney-General v. Middleton, 2 Vesey, 327, and Supplement to Yesey, 354 ; Attorney-General 
v. Harrow School, 2 Yes. 661. and the cases of Kirkby Ravensworth Hospital, 16 Yes. 306, 
and Attorney-General v. Earl of Clarendon, 17 Yes. 491. < See 2 Yes. jun. 42 ; Hoven- 
den's notes, 2, 3, 4, in 1 Supp. p. 221 - 223. }> There was much discussion in a recent case, as 
to whether the facts amounted to such a visitorial appointment as excluded the primary in- 
terference of a court of equity ; but the general principle was admitted ut supra, where there 
was a visitor with full powers. Yide Attorney-General v. Brown, 1 Swanston, 265 - 309. 

(a) The cases in which the Court has interposed by injunction to restrain public or private 
nuisances, are Barnes v. Barnes, 3 Atk. 780 ; morris v. Lord Berkeley's Lessees, 2 Yes. 451 ; 
VOl*. 1Y. 16 
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detrimental to the charity, or inconsistent with its proper objects, this 
Court would enjoin. They stated some instances, in which the com* 
. mittee had deviated from the proper objects of this charity; that they hid 
applied legacies to the annual purposes, instead of investing them as 
an addition to the principal fund ; that they had sold out stock ; that they 
had taken parish children into the hospital by contract with parish-officers, 
which children were by no means the objects originally intended by this 
charity, which was confined to exposed and deserted children : and if they 
wanted this increased fund, for purposes so inconsistent with the original 
intention, that was a good reason for the Court's interference. With 
respect to the jurisdiction, they argued, that wherever trustees of a 
charity abused the trusts, the Court would enjoin : that there was not a 
doubt, the committee had acted with the best intentions to benefit the 
charity : but the Court would prevent anything being done that might 
be detrimental, which would appear at the hearing of the cause ; there- 
fore it was reasonable to enjoin till then. They cited, in proof that the 
Court had such a jurisdiction over charities, 2 Vera. 397 ; 1 Vesey, 534 ; 
2 Vesey, 505, 551 ; Duke's Charitable Uses, 69, and said, that in the 
case of Sutton Colfield,the trustees had let part of the charity estates far 
building, and were enjoined by the Court : and the Court had also inter- 
fered with respect to the application of a sum of money which was io 
this Court, and which the late Archbishop of Canterbury intended to lay 

out in building a palace. 
[*167] # Lord Commissioner Eyre (without hearing the other side) said, 

he had not a doubt that the Court had a jurisdiction over charities, and 
that where they are founded in charters, or by act of Parliament, and a visitor 
appoiuted, or where trustees or governors abused their trust, the Court 
could take notice of such abuse; not in the character of a charity, but as 
an abuse of a trust ; but that where the management of a charity was in* 
trusted to governors or guardians by the charter or act of Parliament, such 
governors had a right to exercise their discretion ; and that, as to opinion, 
although the Court should be of a different one from such governors, it 
would not set up that opinion against the discretion of the trustees. He 
referred to the case of Attorney-General v. Middleton, 2 Vesey, 327, and 
(the other Lords Commissioners concurring) 

Refused the motion. 

Ryder 9. Bentham, ib. 543 ; Fishmonger's Company v. East India Company, 1 Dick. 184 ; 
Mayor &c. of London v. Belt, 5 Ves. 129 ; Attorney-General v. Nicholl, 16 ves. 643 ; At- 
torney-General v. Cleaver, 16 Ves. 211. — Eden. 
1 Eden on Injanct. (2d Am. edit.) 262 -264. >> 
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Lincoln VInn-Hall, 16th January. Lords Commissioners Eyre, Ashhurst, and 

Wilson. 

(Reg. Lib. 1792. B. fol. 216.) 

A creditor having five bonds, one of which had been paid before the bill filed ; afterwards a 
decree that the specialty creditors should abate in proportion ; he shall not be called upon 
to bring back what he has received, but shall only abate on the outstanding debt. 

A bill brought by creditors for the distribution of the effects of Andrew 
Whelpdale, and a sale of his real estates, which he had settled by his will 
on his brother Thomas, a defendant to the suit. 
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A decree was made 28th Jane, 1782, by which the Master was directed 
to take an account of testator's personal estate not specifically bequeathed, 
which was to be applied in payment of his debts and funeral expenses, in a 
coarse of administration. 

And it being suggested, that the personal estate would not be sufficient, 
an account was directed to be taken of the rents and profits of estates 
directed by the testator to be sold for payment of his debts ; and the estates 
were ordered to be sold, and the money to arise by the sale of said estates, 
mud what should be coming on the account of rents and profits, was to be 
applied to make good the deficiency of the personal estate ; but in case 
any of the specialty creditors should have exhausted any part of the testa- 
tor's personal estate, in payment of their debts, they were not to receive 
anything out of the money arising from the said sale, and from 
•the said account of rents and profits, until his other creditors were [*I68] 
paid up equal with them. The Master made his report, stating the 
different accounts, and what had arisen from rents and profits, and what 
by sale of the premises. 

July 23d, 1789, the cause came on for further directions, when certain 
sums were ordered to be paid into the bank, to the account of the real 
estate, and other sums to the account of the personal estate, and it was 
ordered, that the Master should inquire and state what sum was pro- 
duced by the personal estate, what by equitable assets, and what by legal 
assets, and what specialty debts were owing by the testator by which the 
heir was bound, and what were his simple contract debts. 

The Master made his report, and the case came on again for further 
directions 23d July, 1790, when several directions were given as to costs; 
" and it appearing that the funds directed to be carried to the account of 
legal assets, would not appear to be sufficient to pay the specialty debts re- 
maining unsatisfied, Lord Chancellor declared, that the specialty creditors 
were to abate in proportion, and the Master was to settle in what propor- 
tion they were to abate." 

The defendant Garforth was a specialty creditor of the testator by five 
bonds : the exact amount of one of these bonds, with the interest due 
thereon, being 473/. 145. 9d. had been paid on the 26th April, 1779, pre- 
vious to the bill filed. 

And upon the 30th April, 1792, the Master made his report, and in the 
second schedule thereto, called " an account of the several sums of money 
dne to the specialty creditors for principal and interest on their respective 
debts, and the proportion that each creditor is to receive, at 13*. 6d: in the 
pound," were the following statements : " the legal assets amount to 4207/. 
Is. 6d, out of which is to be paid, without any abatement, 1683/. 19s. lid. 
which leaves to be divided amongst the specialty creditors, in the 
proportion there named, the sum of 2523/. Is. 9d. To John Baynes 
Garforth on five bonds 2676/. lis. \\d. the dividends thereon amount 
to 1806/. 13s. 3tf., but the said defendant Garfotth having received 
on the 96th April, 1779, the sum of 473/. 14s. 9d. which, with in- 
terest computed thereon *to the 28th April, 1792 (the time that[ # 169] 
the interest on the five bonds is calculated to), makes the sum of 
781/. 7s. 64., which is to be deducted from the said 1806/. 13s. 3d. to put 
him upon a par with the rest of the creditors, and leaves due to him 
1025/. 6s.M. 

To this report, the defendant Garforth took an exception, that under the 
decree, the Master ought not to have made any deduction in respect to the 
sums paid to the defendant in part discharge of the debts due to him by 
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specialty : but that the defendant ought to have been suffered to come in 
upon the legal assets pari passu, with the other specialty creditors for 
the whole of what remained due to him by specialty. 

Mr. Mitford, and Mr. Graham (in support of the exception), said, that 
the common rule with respect to the equitable assets is, that if some cred- 
itors have taken part of the personal estate, they shall not be paid more till 
the other crecitors shall have been paid as much as they have ; but this 
rule is never extended to legal assets ; and all that has been paid before 
the bill filed must be considered as paid out of the legal assets. The ar- 
rangement here is, that no creditor shall receive more, till the others have 
received as much as he has, but the payment shall be pari passu ; but this 
is only of subsequent assets, and not applicable to those paid before the 
bill. By a case of Basset v. Leach, 22d February, 1752, it appears, that 
if creditors have been paid part of their debts out of personal estates be- 
fore the bill filed, and come before the Master to prove the remainder, 
they shall not be stopped till other creditors shall have received an equal 
proportion. If any one creditor has got an advantage in the distribution 
of legal assets, the Court will allow him to hold it. In Martin v. Martin, 
1 Yesey, 211, this doctrine is laid down. Where a suit is brought at law 
by one creditor, the Court will never interfere by injunction, until there is 
a decree, Brooks v. Reynolds (ante vol. i. p. 183), and then, the Court 
has determined on the object. But if Mr. Garforth is called on to bring 
forth what he has received, it would be the same thing as stopping him 
by an injunction before a decree. Where the creditors cannot get at the 
assets without the interference of this Court, then it will make the party 
do strict justice ; but it is perfectly different as to legal assets, and 
[*170] if the Court does # not lay its hand upon this sum in the hands of 
Mr. Garforth, he has a right, at law, to retain it. 

Mr. Attorney-General, and Mr. Alexander, in support of the Master's 
report. 

The Master has done right. The general principle is clearly this, 
whether the application of it is right or wrong, that legal assets shall be 
administered in this Court as they would at law ; but equitable assets shall 
be divided equally among creditors. Here the Court found the legal assets 
deficient for the payment of debts, and therefore ordered the estate to be 
sold. Suppose Mr. Garforth had been proceeding upon legal assets, he 
might have been prevented from proceeding, till he had brought in what 
he had already received. Mr. Garforth is not to be considered as fully 
paid on one bond ; but only as partly paid on his whole debt It is only 
the case of a creditor on several securities, paid the sum which is the 
amount of one of those securities. It cannot be assimilated to the case of 
an injunction, stopping a creditor going on regularly to recover his debt at 
law. In a bill, Garforth could not have relief, without bringing this sum 
to account; if he sought equity, he must do equity. There are a thou- 
sand instances where, though a party cannot be deprived of an advantage 
he has acquired at law, he must, if he comes into a court of equity, do 
equity. As in the case of usury, he must pay the money which is really 
due, though, at law, he might have got rid of the contract. As to this 
particular case, when it first came on for further directions, the Court was 
not aware of what had happened : but by the direction that specialty cred- 
itors should abate in proportion, it could only mean they should bring 
what they had received into hotchpot. 

Lord Commissioner Eyre* I am perfectly satisfied that the exception 
ought to be allowed. 



1793.] Lowthian v. Hassel. 125 

It depends on the sense of the words part passu and " to abate in pro- 
portion/' If a sense so large is to be admitted, as is contended for by 
those who argue that the exception should be disallowed, it must be the 
same as in administering equitable assets. 

•I do not see any great injustice in letting a creditor get advantage [* 171 
by diligence. 

The Court proceeds on equitable assets by the rule of equality, but on 
legal assets it goes only a certain way ; and, until a deficiency appears, it 
must administer them according to the rule of law. There is no case 
where, if a creditor has obtained an advantage before the bill filed, that he 
has been obliged to refund ; or where, in such a case, he has been partly 
paid, that he has been called upon to bring back what he has received, 
into hotchpot. It would deprive him of an advantage which he has fairly 
obtained, and, at law, has a right to hold. 

The rule, as to simple contract creditors standing in the place of special- 
ty creditors, for what they have exhausted of a fund belonging to the sim- 
ple contract creditors, is a rule of equity but it does not disturb the legal 
assets. It is consistent with the rule of law, that, when the specialty 
creditor has taken the personal estate, the simple contract creditor shall 
take the real ; and this does not disturb the right of the specialty creditor, 
because he had a right to go against the real estate. 

If the doctrine of taking, part passu, will not prevent the creditor who 
has taken his remedy at law from retaining it, a decree aAerwards will 
not disturb it. 

Lord Commissioner Ashhurst. When an order has been made, the 
Master cannot vary it. 

The order, here, was made before it was known that there was a defi- 
ciency. The order is, that the Master shall inquire into the outstanding 
debts, and the creditors to abate in proportion. That is a reason why the 
exception should be allowed. 

Here one bond had been paid ; that should be given up. The Court 
will not disturb that payment, the Court can only act upon the remaining 
debts. 

•Lord Commissioner Wilson. In administering legal assets, [*172] 
the Court follows the law ; but where there is a deficiency, it ad- 
ministers them pari passu. Then the question is, Whether, in case 
of a deficiency, and a decree for payment of debts, if a creditor has 
been paid, he shall refund ? That has been considered, here, as being 
the rule, but it is not. The Master has done it, on the idea that it 
was within the order, on a mistake. This construction would take 
from the creditor the advantage he had obtained at law. The Court will 
not take from him the legal remedy which he had at the death of his 
debtor. 

Exception allowed. 
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HILARY TERM. 
32 Geo. 3. 1793. 



Watson v. Birch. 

[Vide S. C. 9 Vca. iun. 51.] 28th Not. 1792, 25th Jan. 1793. In Court. 
Lords Commissioners Ashhurst and Wilson. 

(Reg. Lib. 1792. B. fol. 113. b.) 

After a sale in this Court, and the Master's report of the purchaser confirmed, the bidding 
shall not be opened but on special circumstances ; (1) mere increase of price, is not suffi- 
cient for this purpose. In the present case, however, that, together with the person princi- 
pally interested being a prisoner for debt at the time of sale [and stating that he did not, 
under such circumstances, know the practice of the Court as to coming in before the 
confirmation of the report], was held sufficient. 

Mr. Mansfield, supported by Mr. Sehcyn, and Mr. Ncdham, moved, 
on behalf of General Birch, the defendant in this cause, and of John 
Norman and others, that John Clements, Esq., who, by the report of Mas- 
ter Spranger, is allowed to be the purchaser of the premises mentioned in 
the report, at the sum of 15,300/. might be discharged from the purchase, 
and that it might be referred back to the Master, to approve of a better 
purchaser for the premises, the said John Norman and others offering to 
give 19,300/. for the same, upon payment of full costs to the former pur- 
chaser. 

There had been a previous sale of the premises, upon which they had 
been purchased by Nathan Hyde, Esq. On the 6th of June last there 
had been an order for a resale of the premises ; and, on the 29th of the 
same month, the Master reported John Clements, Esq. the best purchaser, 
at 15,300/. On the 15th July there was an order to confirm the Master's 
report nisi ;. and, on the 24th of the same month, the report was confirm- 
ed absolutely. 

The present application was founded on the affidavit of the person 
offering the further sum of 4000/. ; and of General Birch, of 
[•173] having employed agents to bid a higher price than had *been bid at 
the resale of the premises, who had deceived him ; and that, from 
the state of his circumstances, being a prisoner for debt, he could not 
apply to his friends to bid a larger sum ; and he swore that he believed 
the premises to be worth 10,000/. more than the sum at which they had 
been sold at such resale. 

In support of their motion, the counsel for General Birch, and the other 
persons applying to the Court, admitted, that after the report of a purchase 
had been confirmed, it was not of course to open the biddings, though it 
was so where the report had not been confirmed. That there were only 
two cases in which the doctrine was laid down, that after confirmation of 
the report, the bidding should not be open. The first, Prideaux v. Pri~ 
deauz (ante, vol. i. p. 277), where they were ordered to be opened by the 
Lords Commissioners, and that order afterwards discharged by Lord Thur- 
low; the other of Scott v. Nesbit (ante, vol. iii. p. 475); that the latter 
was a very short note. That, in this latter case, the Lord Chancellor had 

(1) This decision was strongly disapproved of by Lord Eldon, C. See in Morice v. Bishop 
of Durham. 1 Yes. 67, and White v. Wilson, 14 Ves. 151, 152, &c. See also the Editor's 
notes to Prideaux v. Prideaux, antea, 1 vol. 287, and Scott t>. Nesbit, 3 vol. 475. 
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opened the bidding on one lot, though it was the case of a resale, but where 
the report had not been confirmed : but had refused to do so on a lot 
where the report had been confirmed. But there had been several cases 
where the bidding had been opened, notwithstanding the report had 
been confirmed, and merely on the circumstance of considerable advance 
of price being offered ; that this was the case in Price v. Moxton, 12th of 
June, 1754, where Mr. Brograve had been reported the best purchaser, at 
44,500/. and the report had been confirmed ; but, upon an offer of Lord 
Hertford to advance 4500/. the bidding was opened, and 2000/. ordered 
to be deposited. That in Hooper v. Jewel, where a sale of an estate had 
been made for 2500/. and the purchaser reported, and that report con- 
firmed, it was opened on an advance of 150/. That in Grower v. Gower, (2) 
before Lord Northington, Chancellor, 17th of February, 1765, Mr. Ryder 
had purchased the estate at 25,800/. ; by the Master's report, 23d of April, 
1765, he was allowed the best purchaser, and, upon order, paid 1500/. 
into the bank, and the Master's report was confirmed absolutely ; but upon 
the application of Mr. Beaumont, offering to give 2000/. more, and to repay 
Mr. Ryder his 1500/. and interest, it was ordered, that, upon payment to 
Mr. Ryder of that sum, and all his costs, Mr. Ryder should be dis- 
charged from his purchase, and it was ordered that the estates 
should *be resold. In another case, of Gwynne v. Howe, 14th of [*174] 
November, 1766, Richard Heron, Esq., had been reported the best 
purchaser of the estate in question, at 32,100/., John Windsor, Esq. 
offering to give 1000/. the bidding was opened. 

In the present case, the sum offered is larger in proportion than in any 
of these cases, and the persons offering are ready to make any deposit the 
Court shall think fit ; and the other circumstances are stronger in the 
present than in any of the former cases. The estates are sold for the pay- 
ment of debts, which cannot be paid unless they are resold. There is 
not a doubt but they will sell for a much higher price, which advantage 
the creditors will lose ; at least, they will lose 4000/., now offered ; and the 
remainder-man was in distressed circumstances, and in prison for debt, 
and was deceived by agents who had promised to open the bidding ; under 
such circumstances, nothing less than a decision of the House of Lords, 
that biddings shall not be opened after the report confirmed, ought to stand 
in the way. 

Mr. Solicitor-Gentral, and Mr. Mitford, opposed the motion. 

This application stands only on the ground that it will be for the benefit 
of the persons interested in this estate that the biddings should be opened ; 
but it is for the general interest that persons should know at what time 
purchases made in this Court are concluded, and the particular interest of 
parties ought not to prevail against their general interest It does not 
appear either in what degree any creditor's interest will be affected by the 
fate of this motion, or whether the creditors will be injured or not by its 
being refused. 

This is a second sale, though not the second.in the Master's office; there 
were one hundred and fifty biddings upon it, which shows it was a sale of 
competition. General Birch had, in the first instance, offered the estate 
to Mr. Hyde at 10,000/. The order for the resale was made on the 6th 
of June last, and on the 29th the purchase was reported ; the 5th of July, 
the order was made to confirm the report ; and on the 24th it was con- 
firmed absolutely ; from that time till the 5th of the present month, there 
has been no application. 

(2) a Eden, Cas., Lord Northington, 348, and 6 Bro. P. C. 306, octavo edition. 
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[*175] *It is now a settled rule, that the Court will not open the 
bidding where the report has been confirmed, on a mere advance 
of price. 

What'is the evidence of its being worth a much larger sum. There is 
only the offer of 4000/., and an affidavit of General Birch, the owner of 
the estate, that he considers it worth 30,000/. But no creditor applies. 
But even if the estate were worth 25,000/. the Court will not open the 
bidding, if there is no fraud in the sale. 

Scott v. Nesbit (ante, 3 vol. 475), being the last determination, the 
Court will conceive that the attention of the Lord Chancellor was called 
to the cases. There the advance offered was one seventh of the whole 
price, and the Lord Chancellor did state the effect of fraud ; but the Lord 
Chancellor saw that it was proper purchasers should have notice, that, 
after the report was confirmed, their purchases should become fixed. 
Prideaux v. Prideaux was a strong case on the rule, the inadequacy of 
price was immense. (3) There, Goner v. Gower (4) was cited, and the 
order made by Lord Thurlow was never reversed. Grower v. Grower had 
very strong circumstances in it, that are not mentioned in the report of it ; 
the ground upon which it went was, that a survey had been made, by some 
collusion with the tenants ; that many of the purchasers were connected 
together, and some of them knew of the fraud. 

In Price v. Moxon there were some circumstances of a similar kind ; 
there was some particular knowledge of the real value, upon which the 
sale was set aside. 

The particulars of Hooper v. Jewel do not appear. Its authority is 
done away by Prideaux v. Prideaux, (3) and Scott v. Nesbit, which have 
fixed the rule, that, after the purchase is confirmed, the bidding shall not 
be opened. 

In the present case, there is no pretence of fraud. The conversation 
of Rowlinson and Wild (General Birch's agents) only show they were con- 
cerned ; they had not bid more for the estate ; there is no imputation what- 
ever on Mr. Clements. 

•Mr. Mansfield, in reply. This motion' is made on behalf of[*176] 
creditors. With respect to the cases, they do not say that the 
bidding never shall be opened after the report confirmed, but on the ground 
of fraud. In (rower v. Gower, it was stated by the appellants that there 
was no fraud. The reasons given by Mr. York and Mr. De Grey, are, 
that the order was consistent with the practice of the Court on an advance 
of price, and that these applications are appeals to the discretion of the 
Court ; the survey was only a mean by which the estate might be sold for 
an inadequate price. It is not laid down, anywhere, that inadequacy of 
price is not a sufficient ground for a resale, if is different as to the degree 
of inadequacy required. In Scott v. Nesbit it is only stated that one 
seventh of the value was offered. In Prideaux v. Prideaux, the great 
length of time which had elapsed was the principal ground against opening 
the bidding. In Lord Gower's case, the case of Lord Falmouth's estate 
was mentioned as one where the bidding was opened, merely on the ground 
of inadequacy. There is nothing on the part of Mr. Clements in this case, 
to show that the estate is not worth 10,000/. more than he has given for it ; 
and the circumstances show it is a hard bargain on the part of the seller, 

(3) The decision in Prideaux v. Prideaux was clearly wrong. See the Editor's notes upon 
it, an tea, 1 vol. 237. 

(4) Gower v. Gower is reported from Lord Northington's MSS., 2 Eden, Ca. Ch. 348 ; 
and on the appeal, in Dom. Proc. 6 Bro. P. C. 306, octavo edit. 
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founded on a mistake in General Birch, and fraud in the agents. As to 
Genera] Birch knowing of the purchase on the 19th, and its not being con- 
firmed till the 24th, what has he to do in four days? Could he find a 
person in that time to bid more? The transactions must be with persons 
at Manchester, and he was at the time a prisoner in the Fleet. He had 
a confidence that the agents would open the bidding. Therefore, he is in 
the situation of a person surprised. 

This day (25th of January) Lord Commissioner Ashhurst gave judg- 
ment to the following effect : — 

We took time to consider of this matter, because, on the one hand, it is 
proper that the purchaser of an estate in this Court should know when he 
is certain of his purchase ; and on the other hand, the principal considera- 
tion is the benefit of the estate. It is therefore necessary some line should 
be drawn as to the time within which biddings should be opened. 

•Upon consideration, there seems to be no better line to be drawn [*177] 
than this, that the biddings shall not be opened after the report con- 
firmed, except on particular circumstances, which must be in the discre- 
tion of the Court. (5) 

In Grower v. Gower, the principle was laid down. The bidding there 
was not opened on the circumstance of increase in price offered, alone ; 
the same was the case in Prideaux v. Prideaux. (6) 

Still, a great increase of price offered will always be a leading circum- 
stance with the Court, to induce them to open the bidding. 

Here, it is larger than in any of the cases cited ; nearly one fourth of 
the whole price. 

With respect to the time of the application, it does not bear any great 
weight. The report was confirmed at the last seal, the application to open 
the bidding was immediately after the vacation. 

The conduct of the purchaser, in this case, affords no ground for pro- 
ceeding. 

This reduces it to the situation of the defendant. At the time of the 
sale, he was a prisoner in the Fleet for debt. 

Even in courts of law, which are stricter in their rules than this Court, 
if a party comes to set aside a judgment, he must come in, in the first 
instance ; but if he is a prisoner at the time of the judgment, that is always 
of weight. 

If the defendant had been at large, he might have gone down and ap- 
prized himself of the value of the estate. He might have got persons who 
would have offered higher sums ; he would not have been obliged to trust 
agents : this we think a sufficient ground to take it out of the general 
rule. 

•But to show that we mean to keep to the general rule as much [ # 178] 
as possible, it must be opened on a deposit of the whole sum. (7) 

Mr. Solicitor-General suggested, that the former purchaser must have 
all his costs, and the difference of interest of his money. 

(6) Bat see the Editor'* notes on Prideaux r. Prideaux, ante©., 1 vol. 287, 11 Yes. 67, and 
14 Yes. 161, 152. 

(6) That decision was clearly wrong. See the Editor's notes upon it, antea, 1 vol. 287. 

(7) The order was made on the terms that the parties should pay 4000/. into Court as a 
deposit, within a fortnight, and should pay the former purchaser all the costs, charges, and 
expenses he had paid or been put to by reason of his baring bid for and been confirmed 
the best purchaser of the premises, to be taied and settled by the Master ; and should 
likewise j»y interest upon the moneys he had deposited and paid, at the rate of 4 per 

VOL. IV. 17 
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Lord Commissioner Ashhurst said he had not mentioned those, as be 
had considered them as the common terms. 

Motion granted, (a) 

(a) See Scott v. Nesbit, 3 Bro. C. C. 475, and notes; 2 Smith, Ch. Pr. (Am. ed.) 240, 
et sea. ; 1 Barbour, Ch. Pr. B. 2, ch. 3, p. 637, et seq. ; 1 Ves. jun. 61, Horenden's note 2 
to 1 Supp. p. 222. 



Attorney-General v. The Haberdashers' Company, and Tonna. 
[21st January, 1793.] 

[Vide S. C. at the hearing, antea, 103 - 113.] January 28. Lords Commissioners 
Eyre, Ashhurst, and Wilson. 

(Reg. Lib. 1792. A. fol. 149. b.) 

Where an heir-at-law is brought, by order, before the Court, though there is no resulting 
trust in his favor, he shall have his costs. 

A petition of the defendant Tonna, that he might be paid the costs of 
having made out his title. (1) 

Mr. Graham, and Mr. Cox, in support of the petition, cited two cases. 

Whistler v. Rawlinson, and others. The plaintiffs claimed to be entitled, 
as next of kin, to leasehold estates of the testator, John Rawlinson, in 
equal shares ; and by the decree, 2 1st July, 1783, it was declared, that the 
leasehold estates of the testator belonged to the next of kin of Eleanor 
Joye, living at the death of Christopher Rawlinson, the tenant for life 
under the will, and it was ordered to be referred to the Master, to inquire 
who were the next of kin. On the 22d June, 1785, the Master made his re- 
port, and certified that the plaintiffs were such next of kin, and disallowed 
the claims of other claimants, as being in a more remote degree of kindred. 
And upon the cause coming on for further directions, 5th August, 1785, 
it was referred to the Master to tax the defendants their costs of suit, and 
in taxing such costs, it was ordered, that he should tax the costs of persons 
who came in under the decree, to prove their kindred, and where 
[•179] unsuccessful : and the plaintiffs consenting to pay such * costs when 
taxed, it was ordered that the plaintiffs should pay the same ac- 
cordingly. 

Upon this case, it was observed, that the consent of the plaintiffs went 
to the payment of costs generally, and not to the costs of these defendants 
in particular, and that the case of the defendant, Tonna, was stronger, 
because the Master had made a report in favor of his claim. 

Holden and others v. Mary Burnt 11 1 and thirteen others — P*gg* v. 
The said Holden and fifteen others — Said Mary Burnt 11 against Ellen 
Burnett and eleven others — The question was, Who was the heir or heirs- 
at-law of Darcey Burnell; the bill therefore prayed (int. a/.), that such of 
the defendants who claimed as heirs-at-law of the testator might try their 
respective rights at law, and that proper issues might be directed for that 
purpose. The causes were heard 7th of March, 1781, when the original 
decree was made, and six issues directed between different parties to try 
who was, or were, the heir or heirs-at-law ; and the Court reserved the ques- 
tion of costs till after the issues should be tried. The causes came on for 
further directions, 11th May, 1782, when it appeared that only three of 
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the issues bad been tried, but the Court directed the costs of all parties, 
both at Jaw and in this Court, as well those who did succeed, as those who 
were parties to the issues which were not tried, to be paid out of the estate; 
notwithstanding an opposition against the ordering the costs of those who 
were parties to the issues which were not tried, and who did not succeed 
in proving themselves heirs. 

It was argued that the case of the defendant Tonna, was stronger than 
either of those, because he had succeeded in making out his claim as heir; 
and had come in upon the Master's advertisement; and although the 
Court had declared there was no resulting trust in his favor, it was but 
reasonable he should be indemnified for the trouble and expense he had 
sustained by being put to the proof of his claim. 

Mr. Solicitor-General, for the informant, contended, that in Whistler v. 
Rawlinson, the whole depended on the consent of the plaintiff; he cited 
Standen v. Standen. 

•Lord Commissioner Eyre. I rather think the consent in that [ # 180] 
case did not extend to those costs ; but, whether that was by con- 
sent or not, in point of justice, 1 think we must allow the costs. 

Lord Commissioner Ashhurst. h would be of bad consequence not to 
give costs in such a case as this. 

Lord Commissioner Wilson. It is reasonable it should be done ; and 
unless the practice was clearly otherwise, it ought to be so. (2) 

Petition granted, (a) 

(2) The order was to vary the minutes, so that the heir-at-law should be paid the 
costs, to hie taxed as between solicitor and client, which he had been put to previous to 
the time of his being made a party to the suit in proving himself to be such heir-at- 
law. — R. L. 

(a) As to the practice of the Court, with respect to costs in the case of an heir-at-law, 
see Seal v. Brownton, 3 Bro. G. C. 124. 



The Nabob of Arcot v. The East India Company. 

[Vide S. C. 2 Yes. jun. 56, and S. C. on plea, antea, 3 vol. 292.] 28th 
January. Lords Commissioners Eyre, Ashhurst, and Wilson. 

(Reg. Lib. 1792. B. fol. 116. b.) 

A bill in this Court cannot be maintained by a sovereign prince in India, against the East 
India Company, for an account of moneys, &c., advanced and paid, in consequence of 
treaties in the nature of federal conventions, for the protection of their respective terri- 
tories. (1) 

The Company's plea having been overruled (vide ante, vol. 3, p. 292, 
&c.), the Company put in an answer, in which they referred to the several 

(I) See Mr. Beames's Eletn. Pleas, p. 73, and note, and 2 vol. Hargr. Jurid. Argum. 
p. 375. The objection in this case arose from the subject being a matter of political dis- 
cussion ; and the decision does not seem to apply to a mere case of property as between a 
foreign sovereign and any subject or resident in this country, in the usual course of municipal 
jurisdiction. Lord Loughborough, C. seems to have doubted it in Barclay v. Russel, 3 Ves. 
431 ; but the general sentiment of the profession seems in favor of the jurisdiction, and some 
very recent cases, yet unreported, have occurred before the Vice-Chancellor (Sir J. Leach), 
in which his Honor distinctly held that a foreign sovereign power could both sue and be 
sued in our courts. In one of them his Honor directed the bill which was exhibited against 
an agent of the King of Spain to be amended, by praying; process against the King of Spain 
when he should come within the jurisdiction. Be la Torre v. Bernales, Nov. 1, 1819; fix 
relatione Mr. Pepys, and the* briefs in the cause. 
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charters, letters patent, and acts of Parliament, by which they were from time 
to time invested with the powers, to which, they insisted, they were entitled. 
viz. the power of sole trading to and from the East Indies, d&c, to send 
ships of war, to make war and peace, and to right and recompense them- 
selves for injuries, and to enter into federal conventions with the princes 
or people that are not Christians, within the limits of their trade, as well 
on their own behalf as that of the British nation, as they should see fit, for 
the maintenance of their right, and benefit of their trade, and to exercise 
sovereign power within the limits of their trade. They stated, that in ex- 
ercising these liberties they held territorial possession in the East In- 
dies, and maintained a large military force; that the plaintiff is a sove- 
reign prince within the limits of the defendants' trade, and is not a Chris- 
tian ; and that all the transactions mentioned in the bill are of a political 
nature, and matters of state, and done in the exercise of the power of 
peace and war, and of making federal conventions, and for the military 
defence of their territories, and of the territories of the plaintiff; and that 
the instruments mentioned in the bill are treaties and federal en- 
[•181] gagements of a political nature and matters of state, and •there- 
fore are not subject to any municipal jurisdiction, not cognizable 
in this Court or in any court of justice, but only by and according to the 
law of nations, and therefore they were not bound to answer. 

They further stated, the act of the 24th of his present Majesty, consti- 
tuting the Board of Control, by which it was provided, "that if the said 
Board should be of opinion that the subject-matter of the deliberations of 
the directors concerning the levying of war or making of peace, or treat- 
ing or negotiating with any of the native princes or states in India, should 
require secrecy, it should be lawful for the said Board to send secret or- 
ders and instructions to the secret committee of the court of directors for 
the time being, who should thereupon, without disclosing the same, trans- 
act their orders and dispatches in the usual form, according to tenor of 
said orders and instructions of said Board, to the respective governments 
and presidencies in India, and that said governments and presidencies 
should pay a faithful obedience to such orders and dispatches: " and that 
since the passing of the said act, such commissioners for the affairs of India 
had been appointed, and they set out who were the then commissioners', 
and that, inasmuch as the said several transactions in the bill mentioned, 
and the instruments therein stated to be agreements between the plaintiff 
and defendants, are of the nature, and relate to the civil or military gov- 
ernment, or revenue of the British territorial possessions in the East Indies; 
and to the levying war and making of peace, and to the treating and nego- 
tiating with a native prince or state in India, defendants are no ways able 
or competent to give any orders or instructions for doing any act relating 
to the matters in the bill mentioned, but under the superintendence of 
such commissioners, and inasmuch as said commissioners are empowered 
to give such orders as they shall think fit, and the court of directors are 
bound to obey, and the commissioners are empowered to cause secret 
orders to be sent to the defendants 1 servants in India, without the privity 
of the defendants, except of the secret committee of their court of direct- 
ors, which orders the defendants' servants in India are bound to obey, and 
inasmuch as defendants, as they are advised, have not the power or ability 
to obtain the accounts required by the said bill, or to give any orders for 
obtaining the information necessary to render such accounts without the 
concurrence of the commissioners aforesaid, the defendants con- 
[*182] tended that they ought *not to be drawn into any suit respecting 
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the same, and claimed the same benefit as if they had pleaded the 
said matters. 

To this answer several exceptions were taken on the part of the plain- 
tiff, which being referred to the Master, he reported the answer insufficient 
in the whole of the exceptions. 

The defendants afterwards put in a further answer, in which, after 
stating that they had been frequently engaged in war, for the protection 
of the plaintiff's territories, and that he was indebted to them on account 
of the war with Hyder Ally, they set forth at large the instruments dated 
2d December, 1781, and 2Hthof June, 1785, and also a definitive treaty of 
friendship and alliance with the Nabob, of the 24th February, 1787; that 
payments had been made on account of such definite treaty, but not suffi- 
cient to discharge the demands of the defendants upon the plaintiff: they 
then stated that an expensive war had broke out against Tippoo Sultaun, 
which was existing when the last advices came away, and that a large 
debt had become due from the plaintiff to the defendants on account there* 
of, and that the same might increase, and insisted, that in case the matters 
of the bill should be adjudged to be cognizable in this Court, and that the 
defendants should be found to be indebted to the plaintiff, the payment 
of such debt could not be decreed to the plaintiff, inasmuch as by the law 
of nations, in case plaintiff should be guilty, or in case defendants should 
have well-founded suspicions that plaintiff was, or meditated to be guilty of 
any infraction of the treaties between them, defendants would have a right to 
withhold from him any sums of money due to the plaintiff, and would have 
a right of making war upon the plaintiff; and inasmuch as these treaties or 
instruments were made and entered into under the authority of the act of 
Parliament of the twenty-fourth of the reign of his Majesty, and defendants 
cannot do anything as to the matters aforesaid, without the order and 
direction of such commissioners, though they should be directed so to do 
by this Court ; they submitted whether the commissioners are not neces- 
sary parties to the suit. 

The cause was set down upon the bill and answer. 

Mr. Mitford, Mr. An strut her, Mr. Adam, and Mr. Fonblanque, for the 
plaintiff. 

•The Nabob is in the situation of a suitor in this Court, for an [*183] 
accouut, and that the balance may be paid to him. 

If this were a question between individuals, there could be no difficulty, 
it would be done without regard to whether the party were an alien or a 
subject; if the plaintiff was not an alien enemy, there would be no objec- 
tion to him as a suitor in this Court. 

There is one objection made to the person of the plaintiff in this case, 
that he is not a Christian ; but that objection has been overruled these 
many years. 

The Nabob acknowledges, by this bill, that he was a debtor to the 
Company, and wished to discharge his debt, by permitting the Company to 
receive his revenues for five years, and upon paying him one sixth of the 
revenue, and to carry five sixths to account. He states that, under this 
agreement, the Company's servants collected the revenues from 1781 to 
1785 ; that in the last year, a new agreement was entered in, to let him 
into possession of his own revenue, and he was to pay a proportion of four 
lacks for current expenses, and twelve lacks in discharge of the debt ; 
and, for securing the payment of them, he put the Company into possession 
of some certain parts of bis territories. 

In consequence of this agreement, he paid several sums of money on 
account. 
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He charges that the accounts were defective, and claims to be entitled 
to a just account. 

On the face of this bill, it is simply the case of debtor and creditor, and 
the result of it is the title of the plaintiff to an account. 

But it is objected to this, first, that the plaintiff is a person that cannot 
sue in this Court : secondly, that the defendants are persons who cannot 
be sued : thirdly, that the subject-matter of the suit is not the subject of a 
municipal jurisdiction ; and that, if it was, it involves matters of state not 
fit for such discussion. Another objection is added, that the de- 
[•184] fendants *are subject to a control ; that they are not free-agents, 
and therefore the members of the Board of Control ought to be 
parties to the bill. 

The Court has determined on the three first of these objections: it was 
not possible to overrule the plea, without considering the plaintiff as a 
person competent to sue, and the defendants to be sued, and that the sub- 
ject of the suit was a subject of municipal jurisdiction. 

We admit that this determination is not conclusive, because no deter- 
mination on a plea can ever be conclusive ; but the determination is a 
great and grave authority, because there have been few cases more 
argued, and in which more pains were taken by the Court. 

We admit, however, that the Court is at liberty now to decide other- 
wise. 

It was determined that the plea was a plea to the jurisdiction, but, as 
such, it was singular, because it gave no jurisdiction to any other court, 
but went to there being no jurisdiction, and to set up a perpetual bar, on 
the ground that ex tali facto actio non oritur. 

Considering the point, therefore, as open, we may enter into the whole 
matter, and contend that this is a case in which the decree prayed ought 
to be pronounced. And, first, that the plaintiff can sue, and the defend- 
ants be sued, as in the case of a simple debt. 

The Nabob certainly could sue an English subject, to whom he had 
lent money. Suppose a bond had been given, could not an action be 
brought upon the bond 1 

If the subjects of one country take the property of the subjects of anoth- 
er country, it is not the subject of war or reprisal, because other means 
are pointed out in every country by an application to courts of civil juris- 
diction, which must be pursued in all private cases : and between nation 
and nation, there is no just war till such application has been un- 
[•185] available. It is then *only that reprisals, or war between two na- 
tions, become justifiable, Grotius, I. 3, cap. 2, s. 4, locum autm habet, 
(jus repressaliarum) ut ajunt juris consulti, ubi jus denegatur. Sir Leo- 
line Jenkins's Letter, Wynne's Life of Sir L. J., vol. ii. p. 759. No trea- 
tise, ancient or modern, treats reprisals as otherwise justifiable than where 
the first application has been to courts of municipal jurisdiction. Grotius, 
1. 2, cap. 1, s. 1 & 2, says, Causa justa belli suscipiendi nulla esse alia 
potest nisi injuria . Sic in Romano feciali carmine : ego vos testor t popu- 
htm ilium injustum esse, neque jus per solvere. Ac plane quot actionum 
forensium svntfontes, totidem sunt belli: namubijudicia dtjtciunt, incipit 
bellum. But till redress cannot be obtained from the ordinary jurisdiction, 
it is the duty of countries not to go to war. It is the duty of every coun- 
try to do justice ; the consequence is, that if a subject of this country gave 
to a subject of the Nabob a bond, the suit must be in a court of municipal 
jurisdiction ; then what difference will it make that it is given to the Na- 
bob himself? As the ground, that he could not justify war or reprisal, he 
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must apply for justice according to the forms of that country, to the 
court of which the debtor is amenable. When he entered into the contract, 
he must consider the party as an English subject, amenable to the English 
courts of justice, as there is no other means by which justice can be done. 
The king represents the nation, and the application must be to him to do 
justice. How can he administer it ? By his courts of justice alone. 
Then this is not degrading to the sovereign power who sues, as it is au ap- 
plication from sovereign to sovereign in his courts of justice. Is there any 
difference between applying to the courts, and to any other officer ; as, for 
instance, to the Secretary of Slate ? The Judges are equally the officers 
of the sovereign power, and represent it in matters of justice. There is 
no pretence that the former mode of application is degrading, why should 
the Jatter ? The King must himself apply to his courts in matters of jus- 
tice. 

If it is derogatory to the Nabob's dignity to apply to the courts of 
justice, would it not be more so to apply to the Company, who are subjects ? 
If it is contended that they are delegates of the sovereign power, the judg- 
es are likewise its representatives. 

•If it is derogatory, it is a consequence of his own act : the Na- [*186] 
bob, when he entered into the contract, must have considered him- 
self as dealing with British subjects. 

But it was said that the Nabob himself was not amenable to the ju- 
risdiction, and that was a reason why he should not be a suitor to it. 
But that is the ease with every alien : an alien is not amenable to the 
jurisdiction. But that has never been considered as an objection to his 
suing; a foreign ambassador resident here is not amenable; but he 
may sue. 

Then why should he not sue the East India Company ? At the time 
of the contract, it must have been under consideration how it was to be 
enforced. The Nabob must have considered that they were a British 
Company, and, as subjects, amenable to the courts of Great Britain; and 
that whilst he could have redress there, he could not justly make war. 

The East India Company are liable, as subjects, to be sued upon their 
contracts. There was a case of Moodalay v. The East India Company 
(ante, vol. i. p. 469), upon a cowl or permission to sell tobacco. One of 
the grounds was, that the act of dispossessing the plaintiffs of their cowl 
was done as a sovereign power. Lord Kenyon admitted, " that no suit 
would lie against a sovereign power for an act done in that capacity ; but 
he did not think the East India Company within the rule. They have 
rights as a sovereign power : they have also duties as individuals. If they 
enter into bonds in India, the sums secured may be recovered here. So in 
this case, as a private company, they have entered into a private contract, to 
which they must be liable " They are a corporation for the purpose of 
carrying on a trade ; for which purpose they have certain powers, one of 
which is to make war or peace ; but this is simply a delegated power, 
which they exercise simply as delegates; but, as a corporation, they are 
amenable to the ordinary jurisdiction. They pretend to the independence 
of states, but the distinction between states and corporations is, that, to 
states, independence* is necessary. But the situation of the Com- 
pany is as different as *can be, — they are perfectly subordinate. [*187] 
Their having the power of making war and peace will not alone 
constitute them a state. Grotius, 1. 1, cap. 3, s. 5, par. 2. " Sed et Mud 
acddere potest, ut in imperio late patente, inferiores potestajes belli incho- 
and* conctssam habeant potutatem : quod si Jit ) jam sane eensendum erit 
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bettum geri ex vi tummm potentates ; nam quod faciendi quis aUi Jus dot, 
ejus ipse auctor cemetur" This peace or war, therefore, is to be con- 
sidered aa the peace or war of Great Britain. They are a corporation first 
for trade, and responsible to the public for the use made of their powers, 
and to all other subjects, as far as relates to them. They are not subject 
to the municipal jurisdiction for acts done as the delegates of the crown, 
unless where the acts are done for profit to themsel? es ; but, wherever 
that is the case, they are responsible; for it is an established rule, that, 
where the delegate of the crown takes for the crown, he is not respon- 
sible ; but where he takes for his own benefit, he is. Where the Com- 
pany borrow money, they can stipulate in any manner for the payment of 
the debt ; the purpose for which the money was borrowed cannot vary the 
nature of the act The sovereign power is not responsible for acts done, 
as such, because it is only the means by which the state acts ; but the pri- 
vate acts of sovereign powers are their own, and do not bind the state, 
Grotius, 1, 2, c. 14, s. 2 : where the act of the King means the act of the 
state ; but, in this case, it is not even suggested, that, if the balance be 
against the Company, the state can be bound ; or if it be the other way, 
that it can be the creditor ; the balance could only be demanded of the 
Company in their private capacity, and in the character of subjects of 
Great Britain ; they may be sued here to execution upon their goods. 
Lord Chancellor (in pronouncing judgment on the plea) put the case of 
the balance being clearly admitted, and that there was a promise to 
pay, and put the question, whether an action would not lie. If an action 
would lie, would not this Court take an account, and cause the payment of 
the balance ? 

The third objection is, that the subject of the suit is not the subject of 
municipal jurisdiction, or, if it is, that it is involved with other transactions, 

not proper to be discussed here. 
[*188] # They insisted, that matters arising from transactions between 
independent states, are not the proper subjects of municipal 
jurisdiction. 

Wherever the Company act as the delegates of the state, they are not 
liable to municipal jurisdiction ; but where they enter into private contracts 
for their own benefit, they are. In the present case, it is simply the case 
of debtor and creditor, not differing from the case of the bond, or of the 
acknowledged balance. 

As far as they treat for peace or war, they act as the delegates of the 
state, and are not liable : but where it is for their private property, they 
alone are responsible. Suppose the Nabob lent money to receive the use 
of troops ; so far as relates to the troops, they would act as delegates of 
the state : but as to the payment of money, it would be a private transac- 
tion : the distinction between the parts of the treaty are perfectly clear. 
Neither is it true, that, considered as states, they cannot sue or be sued. 
The subordinate states of Germany may be sued, Putter's Germanic Con* 
stitution, by Dor n ford, 3 vol. 244, their transactions may be rendered sub* 
ject to courts of judicature, Id. 249, and he gives instances where this has 
happened, p. 264, &c, and of the means afforded, by which the judgment 
can be carried into execution. This mode of application has been sub- 
mitted to by other sovereigns, as in the case of the King of Norway, Ry« 
ley's Placita Parliamentarian 143. In one case, the King of Scotland was 
the defendant in the suit. In several, the King of Spain has sought re- 
dress, as to cutting Brazil wood, 1 Roll. Abr.528,&c: in all which cases, 
it was thought necessary for the King of Spain to apply to the ordinary 
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courts of justice in this country ; and that it would be unjust in him to 
declare war, till there was a denial of justice. There is no reason; there- 
fore, in this case, why the plaintiff may not sue, and the defendant be 
sued ; or why the subject matter of the suit should not be entered into by 
the municipal jurisdiction. 

Then, as to its involving matters of state. The gentlemen have not 
shown, how the question before the Court involves matter of state, 
or how the state can be injured by the suit proceeding. # In all [ # 189] 
the cases of the King of Spain, matters of state might have been 
involved, as they depended on the right of subjects to cut wood in the Bra* 
zils. The circumstance of the question being between sovereign and 
sovereign, will not change the jurisdiction. There have been many cases 
agitated in courts of municipal jurisdiction, where the extent of treaties 
has been involved. If the subject is not liable to discussion in municipal 
courts, it must be from its being in some way prejudicial to the state. 
But how can it be prejudicial to the state, that the East India Company is 
obliged to perform its contracts ? The simple question, in this transaction, 
is, whether this is the East India Company's debt? It cannot affect the 
territorial dominion, for no execution can go against the territory, only a 
sequestration of the Company's goods here. How can that prejudice the 
state of Great Britain? 

But it may be of great detriment, that, after an application here, justice 
is denied, as that is the grievance on which war is justifiable. 

The Court will be competent to make special provisions for taking the 
accounts, adapted to the special nature of the case. 

It has been thrown out, that the Nabob, when he has got the money, 
might declare war, or invade the Company's territory, by the assistance 
of the money so recovered ; but the Company might repel that by a 
war. The same objection might be made against an individual suing, 
that though he was not an alien enemy now, France or Spain (of which 
he is a native) may declare war. The Court could take no notice of such 
an objection. 

As to the objection respecting the Board of Control ; their jurisdiction 
is confined to matters relative to the territorial possessions, and has no 
power to affect any debt the Company may owe. Their authority does 
not prohibit the recovery of a debt here. But suppose they had any such 
power, the Court could not say, that, on that account, they would not 
proceed ; they must wait till the Board of Control did actually interfere. 
The same objection might have been made in Moodaly v. The 
East • India Company : but, in fact, the Board of Control have [•190] 
no such power. They cannot be made parties, they have no in- 
terest ; you might as well say, that where the money, which is the cause 
of suit, is in the hands of the sheriff, the Court of King's Bench should be 
parties, as having authority over the sheriff. 

Mr. Attorney and Mr. Solicitor General, Mr. Mansfield, Mr. Rous, and 
Mr. Stratford, for the defendants. 

The plaintiff has no cause of suit in a court of equity. 
< The proper order in which to consider the matter is, first, what is the 
question out of the record. 2d. To examine the record itself. 3d. To 
examine whether out of the facts the question results. 4thly. If it does, 
whether this Court, as a court of municipal jurisdiction, can say the plain- 
tiff has a good cause of suit. 

The general question is, whether a sovereign power can sue or be sued 
in a court of municipal jurisdiction, in matters relative to his sovereignty ; 

vol. it. 18 
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or whether an action can be maintained on agreements similar to this. 
Supposing it should be allowed that a sovereign may sue an individual, it 
will not follow that he may sue the sovereign of this country in his own 
courts. They are bound to make out, that a sovereign can sue and be 
sued, in order to maintain the position they contend for. 

With respect to the bill itself; there is nothing materia] upon the face 
of it. It was impossible to demur to it, unless it could have been upon 
the ground of the plaintiff's being a sovereign prince ; it would have been 
improper to demur to it for want of parties (the members of the Board of 
Control). It is not easy to know what account it seeks with respect to the 
agreements of 1781 ; it states, that Lord Macartney was impowered to re- 
ceive the revenues : as to the second agreement, it states that the Nabob 
was to be restored on the payment of certain sums. It contains no state- 
ment of the final settlement. If this sovereign power was really coming 
to this country, and suing for justice, it would be incumbent upon 
[ # J91] him # to state his whole case, to show what was the object of the 
agreements, to enable the Court to direct such an account as 
would meet the case. 

The judgment on the plea has not touched on the merits of the 
record. 

The same answer may be given to the question, why an action should 
not be brought, as to that why a bill should not be filed. 

With respect to giving security for the payment of costs, and of the 
balance, the Court has required of foreigners security for costs ; but 
there is no instance of security for a balance, though it is not to be 
doubted the Court would find no difficulty in ordering it, where the case 
required it. 

The judgment, when pronounced, roust be as compulsory on the plain- 
tiff as the defendant, for the defendant might file a cross-bill, and put the 
plaintiff in the situation of a defendant, and might stop the proceeding on 
one bill, till the other was answered. 

But suppose the Court to order security to be given for the payment of 
the supposed balance, that would not discharge the person ; and then there 
would be this difference between a sovereign prince and a mere alien, that 
the plaintiff (in the second cause) swearing to a balance, would be entitled 
to a writ of ne exeat regno. This would be the case of an alien friend. 
Would it extend to a sovereign prince ? 

If such circumstances of inconvenience arise in every step of the 
proceeding, it shows there is a principle on which the Court cannot 
proceed. 

The turn of the argument has been, that the East India Company are 
not sovereigns. We do not contend they have all the attributes of sove- 
reignty. It is sufficient for us, that they can make treaties as to their ter- 
ritorial dominions ; and supposing the charters do not give them 
[ # 192] such sovereignty, # as to make treaties dejure, if a sovereign prince 
enters into contracts with them as sovereigns, he can have no 
other remedy than such as arises out of the contract. If the parties treat 
each other as sovereigns, it will not be material, whether the East India 
Company be really to be treated as a sovereign or not. 

For the purpose of making peace and war, federal negotiations are 
necessary ; and, unless the legislature have mistaken their power, they 
certainly have conferred such powers on the Company. 

The Court will examine the charters. It cannot but take notice that 
the East India Company is a part of the public, and of the history of that 
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Company's transactions: but, if it takes notice of the facts on the record, 
it will appear that they have been in the habit of making treaties, which 
constitute a state of peace or war. 

If, after they had treated in the character of sovereigns, they had dis- 
covered that they had not that character, and had applied to the courts of 
the Nabob, might he not have said, " I will not consider what you really 
are, but the agreement must be understood to give the remedies, ouly, 
which arise from federal agreements; if you have dealt as sore reigns 
and are not so, that will not give you a right to sue in the municipal 
courts;" and this would be a full answer, if the agreement was of a federal 
nature. 

Under this agreement, a considerable debt is allowed to have accrued 
from the plaintiff to the defendants. If the Company could state a rea- 
sonable apprehension that this debt would not be paid, that would be suf- 
ficient to entitle them to retain any balance they might have in their 
hands. All the writers hold, that one state may retain what is due to 
another state, if they can show a reasonable apprehension, that it will be 
used to their detriment. But is the East India Company to disclose to 
this Court all the grounds of this apprehension ? The legislature has 
placed them in a situation that has made it impossible to do it : the cir- 
cumstances are such as ought to be kept secret. 

•With respect to the agreement of 1781, it grew out of an [ # I93] 
alliance, and the Court will take it for granted, that alliances are 
political alliances. The troops were paid, and the war managed, by the 
East India Company, and from thence the debt arose ; so that the answer 
itself shows, that the agreement was relative to peace and war. It was 
agreed that the Company's servants should be let into possession of the 
revenues (among other purposes) to provide for their common defence. 
If this was a federal agreement, it must be like the case where individual 
rights are affected by federal agreements ; they end with them : yet 
federal agreements are competent to dispose of individual rights. 

With respect to Penn v. Lord Baltimore, 1 Vesey, 444, a distinction 
was taken there, that the parties were both individual subjects of this 
country. 

By the agreement of 1785, it is more clear, that the transaction was 
relative to their territorial possession, and therefore clearly in the nature 
of a federal treaty. 

Could the Company apply here for an account of the rents of the 
Nabob's territorial possessions, or could it be in the contemplation of 
the parties, that treaties respecting their territorial dominions should be 
carried into effect by courts of justice? On the contrary, they must have 
considered them of such a nature as only to be carried into execution 
by force. 

One does not know how to compare this with cases determined by the 
Court, that there is a policy which prevents wages relative to a state of 
war. But the circumstances of this case deny, at every turn, that the 
action can lie. 

We do not dispute that an alien may sue, but though a sovereign prince 
may, in some cases, sue an individual, yet where one sovereign is dealing 
with another sovereign, upon matters of sovereignty, no cause of action 
can arise from those transactions. 

We do not mean to deny the positions of the writers, as to the failure 
of justice being the legitimate cause of war : but is there a failure 
of justice? It is not fair to say, there is a failure # of justice, [*194] 
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where the party applies for it in the wrong placet If the East 
India Company is to be treated as part of the delegated authority of the 
state, then the state is bound to do justice to the Nabob ; and the proper 
officers of state, upon proper application to them, will discharge that 
duty. On the other hand, if it be the effect of their treaty, that the 
Nabob is only to look to the East India Company for performance of it, 
there is no failure of justice, if he has no other remedy. 

As to the necessity of making all peaceable applications before re- 
course is had to war, that is the doctrine of the authors, as to reprisals. 
But the question in the present case is, whether those applications are to 
be in this Court. 

It is impossible to say, that in 1781, at the time of making this treaty, 
the Company were not sovereigns competent to make peace and war. 
The king, by his charters, and the legislature, by the acts of Parliament, 
have treated them as such ; can they have a power of making peace and 
war, without having the power of making treaties incidental to the peace 
and war so made ? If so, the war, once made, must be eternal. They 
must, therefore, have all the powers incidental to those of making peace 
and war. 

In some of the original charters, it is true, the Company was considered 
as a mere trading company; but, in others, the Crown (with the assent 
of the other branches of the legislature) has given them the power of 
making peace and war, and of possessing territories which may be ac- 
quired by the war, reserving to the Crown the dominium directum of all 
their territorial possessions. This is the general tenor of all the charters 
and acts, except where a particular control has been interposed. 

The next question is, whether the treaties in question in the cause 
are not treaties respecting the public business of the contracting parties? 
And this appears from the subject-matter of all the treaties. 

Then, with respect to the point of inconvenience — that argument 
arises to a much greater height in this than in any of the cases 
[*195] cited. There is no case where one sovereign power treating *with 
another sovereign power, can afford that transitory matter of suit, 
which gives rise to actions in courts of municipal jurisdiction. But 
there may be instances where a sovereign may sue an individual, even on 
matter arising out of a treaty, as in the case of the Brazil wood ; but sup- 
pose that had been cut under the authority of the King, could the King 
of Spain have sued the King of England in his own court? Could he 
have a petition of right? Can any foreigner have that petition; which 
depends on the right of the subject? 

In the case of the King of Spain, it was against an individual ; but, 
in fact, it is only a solitary case, where the right was not objected 
to, and the argument upon it, in the books, affords no light upon the 
subject. 

The case mentioned, of the King of Prussia, was the case merely of a 
personal right. 

All the property of the King, here, is held to be jure corona, and held 
in his character of king. 

With respect to the nature of public treaties, Burlamaqui, in his second 
book upon Political Law, chapter the ninth, makes the distinction, u we 
understand, by public treaties, conventions, which can no otherwise be 
made than by public authority, and which sovereigns, considered as such, 
make among themselves, upon matters directly interesting the state : this 
distinguishes them from conventions; not only from such as are made by 
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individuals between themselves, but from those contracts which sovereigns 
make, relating to their private affairs." Aud Vattel, b. 2, c. 12, treats 
particularly on this distinction. 

It is certainly very true, that individuals derive rights from public 
treaties; such are those derived under the commercial treaty with Prance : 
and it is certain that courts of justice will look to those treaties as the 
rule to be followed in the cause ; but those treaties are, from the nature 
of the subject, to be carried that way into effect — they must be enforced 
in the municipal courts of the contracting parties; but it is competent 
to the sovereign, at any time, by different treaties, to vary the rights of 
individuals. 

•As to neutral subjects suing in our courts : — that arises from [ # 196] 
the necessity there is that, in every country, there should be a 
forum % in which the neutral subject may assert his property in the cap- 
tured ship. 

On the ground of general inconveniences : — if the Nabob and the 
Company have acted towards one another as sovereigns, they have 
assented, between themselves, that the municipal courts shall not decide 
between them. Suppose the East India Company were now suing in the 
Nabob's Court, would it be reasonable, or would the argument be 
endured, that they were individuals who had represented themselves, and 
acted as sovereigns? Consider the nature of the contracts themselves : 
suppose the East India Company were to declare war against the Nabob 
for the breach of the contract, could that be considered as a fraud upon 
the agreement ? 

What remedy can there be if, upon taking the account, there should be 
a balance in favor of the Company? Against the person of the Nabob 
there can be none : with respect to a private alien, the Court might 
enforce a security, and compel the production of books and papers. 

If the Court of civil jurisdiction cannot give a complete remedy, that 
sufficiently shows it was not intended to refer the execution of the agree- 
ment to their authority. 

If the Court acts on this transaction, it must act on the territorial pos- 
sessions of the Nabob ; though it is said, on the other side, that it is not 
to act on the territorial possessions of the Company : but it is impossible 
for this Court to act on the territory of a sovereign prince. Can they 
direct an account of revenues of the Carnatic, and how those revenues 
have been applied, and whether they have been properly applied ; 
because, if improperly applied, they might have a right to have them 
refunded. 

Then, how can it be a reproach to the justice of a court, that it does 
not undertake that which it cannot perform ? And that, too, in a case 
where the parties to the contract must have known, at the time of making 
it, that it could not be carried into execution here? 

•With respect to the Board of Control, they have a power of [ # 197] 
sending orders to the servants of the Company in India, as to all 
matters of war and peace, and touching the civil and military govern- 
ment of the British territories in India. It cannot be argued that they 
have no authority over this case, because it does not relate to the terri- 
tory; or that secrecy may not be necessary in the conduct of these trans- 
actions. If the question is, whether this is matter relative to the civil and 
military government of India, the King must decide whether it is so or 
not. Suppose the East India Company willing to give the discovery 
prayed, the Board of Control may say, it is a matter that requires secrecy, 
and bring it before the Council Board. 
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If there is a ground of policy that a wager shall not be laid as to the 
revenue of a country, it will be extraordinary, if the Court will direct an 
account of the revenue of a country. If two states assign the portion of 
a particular revenue for a given purpose, that cannot give a right to 
discuss the quantum of that revenue in the court of a third person. 

It was argued, that although the Court could not specifically perform the 
agreement, that would be no reason against its entertaining the suit. It 
seems to be the strongest reason that, if it cannot carry the agreemeot 
into complete execution, it will not compel the payment of the money, 
which is the consideration for it. 

Suppose the Company had information that the Nabob would not per- 
form his part of the agreement, and that it would be necessary to take 
possession of his territory, would the Court say the Company must pay 
their debt, and leave it to the Nabob to perform his part? 

Lord Commissioner Eyre (during the argument) asked, whether it 
had been considered as the duty of the Court, wherever there had been 
mutual transactions, to decree an account? He observed, that, in the 
early transactions, it appeared there had been a debt acknowledged on 
the part of the plaintiff, and provisions had been made for the liquidation 
of this debt: that, by subsequent transactions, the debt had been in- 
creased, so that it was probable the balance in the plaintiffs hror 
[*193] could be but # small. But, in the event of the balance turning 
out the other way, it was doubtful what the Court would 
do, considering all the inconveniences of this case, or whether it ought, 
under such circumstances, to grant an account. 

He mentioned a case of Sherman v. Sherman, 2 Vern. 276, where, on 
the ground of inconvenience, the Court had refused an account. 

Mr. Stratford mentioned a case ofSturt v. Jfe7/i«A,2 Atkyns, 610, (a) 
where, accounts being very much entangled, the Court dismissed the 
bill. 

And, this day (28th January), the Lords Commissioners being reminded 
that this cause stood undetermined, 

Lord Commissioner Eyre said, they would certainly not leave it to be 
reargued, that he meant to have given judgment in it more at length, 
but that the bill must be dismissed. The circumstance of the East India 
Company consisting of subjects of this kingdom, had nothing to do with 
the matter : the Nabob treated with the India Company as with an 
independent sovereign. He said, further, that the Court considered this 
matter independent of the opinion of Lord Thurlow, as their determina- 
tion went on the facts disclosed by the Company's last answer, by which 
it appeared, that the whole was a political transaction. 

Bill dismissed. (2) (b) 

(2) The plaintiff appealed to the House of Lords, hut, on the day when it stood for beariog, 
the Directors of the East India Company received an account of his death : which ended w 
dispute. See the report 2 Ves. jun. 62. The plaintiff, it appears, had also, previously, 
presented petitions to the King in council, and the two Houses of Parliament, without effect. 
Vide 2 vol. Hargr. Jurid. Argum. 375. 

(a) In Mr. Vesey's report of the reply, several cases are cited, in which an account wa< 
decreed, though under circumstances of mat difficulty and intricacy. There seems to be 
no modern case in which an account has been refused on any of the above grounds ; sad it 
it difficult to suppose, thai, according to modern practice, the Court would refuse one up* 
them alone. — Eden. 

(b) S. G. 1 Ves. jun. 371, Hovenden's notes, 1 & 2, in 1 Supp. p. 149.160. 

[In the case of Barclay v. Russell, 3 Ves. 431, Lord Rosslyn, notwithstanding the above 
authorities, expressed considerable doubt, whether a foreign sovereign could sue in a muni- 
cipal court in this country. His Lordship considered it as matter of application from stsw 
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to slate, and did not look upon those cases as any plain or direct authority. It seems, how- 
ever, at present, clearly settled, that a foreign sovereign can both sue and be sued in our 
Courts. In the late case of De la Torres v. Bernaldes, 22d April, 1818, it was held by the 
Vice -Chancellor on demurrer, that the King of Spain was a necessary party to the suit ; the 
object of the suit being to charge the defendant as an agent of the King of Spain. The bill 
was afterwards amended, and the King of Spain made a party, and stated to be out of the 
jurisdiction of the Court ; and, on a subsequent occasion, his Honor distinctly laid down, 
that a foreign sovereign or government could both sue and be sued in the courts of this 
country— 18th March, 1819, MS. — Eden.] 



The Lords Commissioners this day resigned the Great Seal, which was 
immediately delivered by his Majesty to Alexander Lord Loughborough, 
Lord Chief Justice of the Common Pleas, with the title of Lord 
Chancellor. 



♦Hamilton v. Worlot[ley] and Ux. [*199J 

[Vide S. C. 2 Yes. jun. 62.] January 29. 

(Reg. Lib. 1792. A. fol. 362.) 

A person who is master of both funds charges a debt which was personal on the real estate, 
his heir shall not have it exonerated by the personal estate. (1) 

John Worsfold, being seised in fee of an estate, called High Ashes, 
in the county of Surrey, made his will, bearing date some time in the 
month of June, 1736, and thereby bequeathed a legacy of 600/. to his 
daughter, Elizabeth Rouzier; and, after several other bequests, devised 
ail his messuages, lands, tenements, and hereditaments, whatsoever, 
not otherwise disposed of, including the above-mentioned estate, to 
Johannes Worsfold, his only son and heir-at-law, to hold to him, his heirs 
and assigns forever, subject to the 1 payment of all his debts, legacies, 
and annuities thereby given ; and he gave all his personal estate to the 
said Johannes Worsfold, and appointed him sole executor. 

John Worsfold died some time afterwards, leaving Johannes Worsfold 
his only son and heir-at-law, who proved the will, and entered into pos- 
session of the said estate, called High Ashes, and all the real and personal 
estate of the said testator, and held and enjoyed the same till the time of 
his death, which happened in August 1761. 

Johannes Worsfold (the son), in order to secure the payment of the 
legacy of 600/. to his sister, Elizabeth Rouzier, which then remained 
unpaid, by indenture of mortgage, bearing date 15th May, 1761 (reciting 
inter alia, that the legacy of 600/. still remained unpaid, and that he, the 
said Johannes Worsfold, had taken upon himself the burden of the exe- 
cutorship, and a memorandum of the 1 0th of October, 1743, which had been 
signed by the said Johannes Worsfold and his sister, Elizabeth Rouzier, 
thereby agreeing that he would secure to her the payment of the legacy), 
demised the said estate, called High Ashes, to the said Elizabeth 
Rouzier, her executors, administrators, and assigns, for the terra of five 
hundred years, subject to redemption upon payment of the said sum of 

(I) See Lawson v. Hudson, antes, 1 vol. 58, Duke of Ancaster r. Mayer, ibid. 454 ; Earl 
of TankerviUe v. Fawcet, 2 vol. 57 ; Tweddell v. Tweddell, ibid. 101, ^ 108, notes and 
cases cited, ^ 162 ; Billingburst v. Walker, ibid. 504, and the Editor's notes. 
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600/., with interest at four and a half per cent., and the usual covenants for 
payment of the principal and interest were therein inserted. 

The said Johannes Worsfold being seised of the equity of redemption 
of the said estate, made his will, bearing date the 9th of December, 
[•200] 1760, and thereby (inter alia) devised the said estate to *the said 
Elizabeth Rouzier during her life, and, after her decease, to Johan- 
nes Rouzier and Richard Rouzier, her sons, and their heirs forever/ as 
tenants in common, and appointed her, and Evershed Haynes, executrix 
and executor of his will. 

By a codicil dated 30th February, 1761, the said Johannes Worsfold 
revoked several devises in the will respecting other real estates not now 
in question. And by a subsequent codicil, dated 5th of August, 1761, be 
directed all his freehold estates in Ewhurst to be sold immediately after 
his decease, and the moneys arising therefrom to be applied in the pay- 
ment of all his debts of what nature or kind the same should consist at his 
death, and also the legacies given by his will, and funeral expenses, the 
probate of his will and codicils, and all other expenses relating thereto, 
and to the trust thereby created, as apprehending his personal estate not 
to be near sufficient for discharging the same, and in case there should be 
„ any money remaining, which should so arise from the sale of the said 
estate, after such payment and applications, then he thereby gave and be- 
queathed such remaining overplus money unto his sister Ann Worsfold, 
for her own separate use and benefit, and in case the moneys to arise from 
such sale should not be sufficient to answer the purpose aforesaid, then he 
directed certain copyhold lands to be sold for the like purpose, and in 
case there should be any overplus money, so arising by sale thereof, after 
payment of all his debts, legacies, and other outgoings as aforesaid, then 
he bequeathed the same unto and among all his nieces, the daughters 
of Evershed Haynes, to be equally divided between them ; and, in case 
such copyhold lands should not be sufficient, then he directed the sale of 
other copyhold lands for the like purpose, and in case there should be 
any overplus money after payment of his debts, &c, he gave the same to 
his said nieces as aforesaid ; and he directed, that all the rents and profits 
of the said estates should be taken and received by his trustees, and ap- 
plied in the payment of his debts, legacies, and other disbursements inci- 
dent to the execution of his will, and be considered as assets for that 
purpose. 

The testator, Johannes Worsfold, died the 9th of August, 1761, without 
revoking his will and codicil, otherwise than as aforesaid, and without 
altering the devise of the estates at High Ashes, in his will, as before 

recited. 
[•201] * Elizabeth Rouzier and Evershed Haynes proved the will and 
codicils ; and the personal estate of the testator not being nearly 
sufficient for the payment of his debts and legacies, they sold the real 
estates of the testator particularly devised by his last codicil, for that 
purpose, and applied the moneys arising from such sale in the manner 
thereby directed; and it appeared, by the answer of the defendants Worley 
and wife, the personal representatives of the said Elizabeth Rouzier, that 
all the moneys arising from the sale had been exhausted for such purpose, 
except a small overplus of 93/., which was afterwards paid over to the 
testator's nieces. 

Elizabeth Rouzier also entered into possession of the estate at High 
Ashes, so devised to her for life, and subject to the aforesaid mortgage for 
600/., and continued in the possession thereof, till her death. 
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She survived Evershed Haynes, the other executor, and died in June, 
1785, without having paid off the aforesaid mortgage ; she made her will, 
dated the 27th of May, 178*2, and thereby gave the aforesaid legacy, or 
principal sum of 600/. and the interest, which would be due thereon, unto 
her nieces, and appointed the defendants, Worloy and wife, executor and 
executrix thereof. 

Upon her death, they proved the will, and thereby became the legal 
representatives of the testatrix Elizabeth Rouzier, and of the testator 
Johannes Worsfold, and thereupon the said mortgage-term of 500 years 
Tested in them. 

John Rouzier and Richard Rouzier, the devisees in remainder in fee 
of said mortgaged estate, died in the lifetime of Elizabeth Rouzier, un- 
married and intestate, and upon the death of the survivor Mary Hamilton, 
the late wife of the plaintiff, became seised of the said premises as heir-at- 
law. 

The plaintiff and his wife afterwards levied a fine thereof to the use of 
himself and his wife, and the survivor of them in fee. She died in 1782, 
and upon the death of Elizabeth Rouzier, in 1785, he became absolutely 
seised. 

•The plaintiff insists that the mortgage for 600/., which was [*202] 
made thereon by the said Johannes Worsfold, ought to be paid and 
satisfied out of the real and personal assets of the said Johannes Worsfold, 
and the term of 500 years assigned to him; and the bill prays the 
usual account of such assets, and that the mortgage debt may be paid 
thereout. 

Mr. Solicitor-General, Mr. Mansfield, and Mr. King, contended, upon 
the part of the plaintiff, that this was a new case, and did not fall within 
the principle of Evelyn v. Evelyn, 2 P. Wms. 659, or any subsequent 
cases : 

That the testator, John Worsfold, had not directly or specifically 
charged his real estates with the payment of this legacy of 600/., they 
were only intended as an auxiliary fund, and in case his personal estate 
was insufficient: that Johannes Worsfold, the son, was the universal 
legatee of his father, as well as executor ; that he had assented to this 
legacy, and had paid his sister interest for it, for some years previous to 
his executing the mortgage. This estate could never be considered as a 
trust-fund, for the payment of any debt or legacy. He became personally 
liable to the payment of the legacy, and Elizabeth Rouzier might have 
succeeded in her action at law against him for the recovery of it. In 
case of a devastavit or bankruptcy of the party, it would have been proved 
as a debt within the bankrupt law. It was only converting it into a 
debt by the choice of the parties, and merely a personal covenant of 
the party. Supposing he had died intestate, his assets would have been 
liable. 

The legacy was originally a charge upon both funds ; and as to the 
executor throwing it upon the real estate, it did not make it a charge upon 
the land : he was master of both funds, and merely meant this mortgage 
as a personal security for the legacy. 

The language of the second codicil of Johannes Worsfold plainly im- 
ports, that he considered this as a personal debt, and payable out of his 
assets: by the words " all my debts," &c., he must mean to include this 
debt : the recitals in the mortgage deed, and especially, that of his having 
taken upon himself the burden of executorship, and calling hinv 

tol. it. 19 
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[ # 203] self executor, show, *that he treated this mortgage merely as his 
personal security for the payment of the legacy. 

Mr. Lloyd, and Mr. Finch (for the defendants Worloy, et ax.), ad- 
mitted, that the son, Johannes Worloy, was the devisee both of the real 
and personal estate of John Worsfold, but contended that the 600/. was, 
at all events, if not primarily, a charge upon the real estate, the land 
being made by the testator a fund for the payment of the legacy, though 
the same might be eased against the residuary legatee, in case the per- 
sonal assets had been sufficient for the purpose, of which there is not the 
least statement in the pleadings, or evidence in the cause ; yet it should 
not be so as to disappoint the specific legatee, as in Rider v. Wag-er, 
2 P. Wms. 328. At this distance of time, it may be fairly inferred that 
there were no, or but trifling personal assets, of John, the father, and that 
it was meant as a charge upon his real estate. As to the recitals in the 
mortgage, they tended to prove nothing more than that Johannes Wors- 
fold has acted as the executor ; and the term " burden " related not to 
the debt, but to his having proved the will, and acted in the executorship. 
There is nothing in the deed to show, that he considered it as bis per- 
sonal debt, and as to the covenant for payment, it had been determined 
in Duke of Ancaster v. Mayer (ante, vol. i. p. 454) ; Lawson and Hudson 
(Ibid. 58) ; and Billinghurst v. Walker (ante, vol. ii. 604), that it would 
not operate to make it the personal debt. As to the language of the 
codicil of Johannes Worsfold, he could not mean that this debt should be 
included in the words, " all his debts, 1 ' as it appeared by the answer of 
the defendants, and would turn out to be so upon an account, that the 
whole of the money arising from the sale of his estates was exhausted in 
the payment of them, except a small sum of 93/., and that if this debt 
of 600/. had been included, most of his other debts must have remained 
unsatisfied. 

In the reply, it was contended, that this was not a charge inherent in 
the estate ; that it was never considered as a trust-fund ; and that the 
circumstance of the executor having mortgaged this estate, as a security 
for the 600/. could not make it liable, so as to compel the plaintiff to 
take it, cum onere. In the cases cited, the land was the original debtor. 
In the present, it was the personal debt of the son, who had both 
[*204] • funds at his disposal, and had thrown the security upon the real 
merely for his own convenience, and, as he might think, for more 
effectually securing the debt to his sister. 

Lord Chancellor. — 

The ground of the plaintiffs claim is founded upon the equity of this 
Court, which enables a devisee to have an incumbrance upon the estate 
discharged as a debt payable out of the personal estate : the extent of 
that debt can never go further, than as against the heir, the devisee, and 
the residuary legatee. It cannot interfere with any other creditors, spe- 
cific or pecuniary legatees ; no other creditors are affected by it, for this 
Court can never mean to extend this principle of equity further than as 
between those parties. 

The situation of the plaintiff is this, the 600/. was considered as a per- 
sonal debt of the mortgagor, for unless that proposition can be made out, 
the ground fails. Johannes Worsfold was entitled to all the real and 
personal estate of his father ; the real estate was made subject to provis- 
ions made in favor of his daughter : the father died in 1738 : at his 
death, Johannes being so entitled, might or might not pay this legacy out 
of this or that fund, as he and the legatee might agree : no person could 
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call upon him for any application of the personal assets. He was the 
complete master of both funds, and might resort to which he pleased to 
pay this legacy ; and if he chose it, he undoubtedly might make the real 
estate liable to satisfy this demand. Five years after the death of the 
father, in 1743, an express agreement was entered into between him and 
his sister, the legatee and her husband, by which he stipulates to make a 
specific charge upon a particular part of old John's estates in her favor for 
the security of the payment of her legacy. The moment this agreement 
was reduced into writing, there was an end to the personal claim : the 
party could not have filed her bill in this Court for an account of assets 
and payment of her legacy, no action at law could have been maintained ; 
the personal estate is discharged from the demand, and the party has 
agreed to take a fresh security : no step, however, at that time, was taken 
to complete this agreement; it was merely an imperfect document, 
signifying an intention to execute a mortgage; but in 1761, 
this original agreement was completed by mortgaging the # estate [*205] 
for the securing of the payment of the 600/., except that it 
was so far varied, that instead of another estate, which was first in- 
tended, being so charged, as it was found inconvenient for that purpose, 
the before-mentioned premises were inserted in the deed ; he also 
chose to throw the mortgage upon this estate, recollecting that he had 
at that time devised it to his sister for her life, and afterwards to her two sons. 

A subsequent codicil, made after this transaction, takes no notice of 
this estate, though it revokes other devises in the will, and he thereby 
directs those estates, so devised, to be sold for the payment of his debts, ap- 
prehending his personal estate would not be near sufficient for that purpose. 

After these transactions, no person had a right to call upon Johannes 
Worsfold for the application of the personal estate : he had made it com- 
pletely his own, though, prior to 1743, there might have been a personal 
claim against him : but afterwards there was a clear bargain between the 
parties, to the extent of the 600/. as a real security, and he chooses, for the 
substance of his mortgage, an estate devised by him, for the benefit of the 
mortgagee and her family. Am I to suppose, that the general purposes 
of his will would be forgotten, and that he merely intended, that his other 
estates should be sold for the purpose of carrying into execution that prior 
agreement, and paying off this debt, and that he meant by " all my debts," 
to include this demand ? It would be too extravagant a supposition : it 
must also be observed, that the party herself, though privy to all those 
transactions, and though she survived her brother a considerable time, 
never showed any intention of resorting to his assets, or ever took any 
steps for exonerating the estate ; she died in 1765, and this suit was not 
instituted till some time after her death. Under these circumstances, 
the plaintiff has not any right to have this estate exonerated of the 600/. ; 
and with respect to any inquiry as to the application of the assets of these 
parties, it would, at this distance of time, be perfectly inconvenient, as 
well as nugatory, to direct it. Therefore the bill must be dismissed, with 
costs. (2) (a) 

(2) The Lord Chancellor " doth declare, that the plaintiff is not entitled to the relief 
prayed by his bill, and therefore doth order that the plaintiff do pay unto the defendants 
their costs of this suit, to be taxed, &c. And by consent of all parties, by their counsel, it 
is ordered, that the plaintiffs do pay the shares of the principal sum of 600/., given to Eliza- 
beth Rouzier by the will of John Worsfold, and secured on mortgage upon the estate in the 
pleadings mentioned, and the interest thereof, belonging to the defendants E. H., M. H., 
and M. W ., to the said defendants respectively, &c." — R. L. 

(a) S. C. 2 Yes. jun. 62, Hovenden's notes, 1 Supp. p. 223, et seq. ; 2 Williams Ex. Pt. 4, 
B. l, ch. 2, 9 1, p. 1044 - 1046 ; Ram on Assets, ch. 29, 9 1, p. 366, et seq. 
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♦Masters v. Hooper and Others. 6th February. [*207] 

(Reg. Lib. 1702. B. fol. 209. b.) 

Testator gives a residue to A. for life, remainder to B. for life, then to be divided among bis 
(testator's) relations ; this is a mere intestacy, and goes to the relations at the death of 
testator, (l) 

Jonathan Hooper, great uncle to the plaintiff, made his will, dated 
February 4th, 1756, and thereby gave, to his ungrateful nephew, William 
Hooper, one shilling ; he then gave to the son of the said nephew 100/. 
and his silver watch ; and to the sisters of his said nephew, and to others 
of his nieces and great nieces (daughters and grand-daughters of his 
younger brother William, who had died in his lifetime), several pecuniary 
legacies ; and having also given several charitable and other legacies, and 
appointed Edward Smith executor, he disposed of the residue as follows : 
" All the rest and residue of my estate, the income and interest of which 
I give and bequeath to my nephew James Hooper, of Yeovil (the son of 
his elder brother, who had also died in his lifetime), during his natural 
life ; and, after his decease, then to descend to Jonathan Hooper, (the son 
of William, to whom he had given Is.) my great nephew, during his nat- 
ural life : and, after his decease, then the rest and residue of my said 
estate to be divided amongst all my relations, share and share alike : " the 
testator died soon after making the will, and Smith, renouncing the execu- 
torship, letters of administration to the testator were granted to James 
Hooper, the nephew, and first residuary legatee for life, who possessed 
himself of the personal estate, paid the debts, &c, and received the income 
of the residue until the 25th of June, 1787, when he died, having appointed 
Jonathan Hooper (plaintiff's brother, and who was the next residuary 
legatee for life in the testator's will) his executor ; Jonathan then entered 
into possession, and took the income of the said residuary estate till his 
death, which happened 27th of May, 1790, having made his will, and the 
defendant John Hooper (his nephew) sole executor. 

On the death of the last-named Jonathan Hooper the residue became 
distributable. 

The bill stated the family of the testator to be as follows: that he had 
only two brothers, James and William, who both died before him : that 
James left only one child, James, the first residuary legatee for 
life ; that William left four children, # William (to whom the testator [ # 208] 
left As.) ; Rachael, who married William Clarke ; Mary, who married 
William Gerrard ; and Jane, who married William Glyde ; and all the said 
nephews and nieces survived the testator, except Jane Glyde, who died 
before him ; that James, one of the nephews, afterwards died sans issue ; 
that William afterwards died, leaving Jonathan Hooper (the second tenant 
for life of the residue), the plaintiff, Elizabeth Masters (formerly Elizabeth 
Hooper), and Frances Hooper, who intermarried with Thomas Hooper, 
and is since dead : that Rachael Clarke, a niece of the testator, died, 
leaving the defendant William Clarke and Frances Bartlett, her only chil- 
dren ; and Mary Gerrard, another niece of the testator, also died, leaving 
the defendants, John Gerrard and Rebecca Simkins, her children ; and 
defendant William Gerrard (her husband) is her administrator: that 

(i) Vide Doe v. Lawson, 3 East, 278, &c. ; Pope v. Whitcombe, 3 Meriv. 669 ; Rayner v. 
Mowbray, antes, 3 vol. 234 ; with the cases there cited, especially Wbithorne v. Harm, 
a Yes. 627; Ooodinge v. Goodinge, 1 Ves. 231, and Suppl. 122 j Smith v. Campbell, 
19 Yes. 400, and Coop. Ch. Ca. 276. 
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Jane Glyde, the other niece of the testator, (who died in his lifetime), 
left three children, the defendants William and John Glyde, and Betty 
Crooker ; that the plaintiff has issue the defendant William Hooper Mas- 
ters ; and her sister Frances left the defendant John Hooper and Elizabeth 
Terrel, her only children. 

The bill further stated, that the defendant John Hooper, is adminstra- 
tor de bonis non of the original testator ; that Jonathan was personal rep- 
resentative of both James and William, and entitled to their shares of the 
personal estate of the testator ; and the said Jonathan, by his will, gave 
the share which he took under his father William in thirds: one third to 
the plaintiff, one third to defendant William Hooper Masters, and the 
other one third to trustees for Elizabeth Terrel for life, for her separate 
use, and, after her death, in trust for all her children living at her death. 
The plaintiff, therefore, claimed under the said will one third of one 
fourth of the residuary estate of the original testator, being advised, and in- 
sisting, that the clear residue of his estate ought to divided among the 
nephews and nieces of the said original testator who were living at his 
death, in like manner as if he had died intestate, and prayed an account, 
and that the rights and claim of the plaintiff, and other persons interested, 
might be established and declared. 

The defendants, John Hooper, William Hooper Masters, John Terrel, 
and Elizabeth his wife, by their answers, claimed in the same way as the 

plaintiff. 
[•209] # The defendants Clarke and Frances Bartlet, by their answer, in- 
sisted that the residue was (subject to the life-estates) distributable 
among such of the relations of the testator as were his next of kin at the 
time of his decease, except such as he intended to exclude; and they in- 
sisted that James Hooper, to whom the testator gave an estate for life in 
the residue, and William Hooper, to whom he gave Is., were meant to be 
excluded ; and they submitted, that the only relations that the testator 
meant should take share of the residue on the death of his great nephew, 
were Rachael, the wife of Willam Clarke ; and Mary, the wife of William 
Gerrard ; and that as Jane, the wife of William Glyde, died before the 
testator, her representatives are not entitled. 

The defendant, William Gerrard, claimed in nearly the same manner, 
and with the same exclusions, and to be entitled to one fourth, as personal 
representative of his late wife. 

The defendants John Gerrard, George Simkins, and Rebecca, his wife, 
and the defendants William and John Glyde, and George Crooker, and 
Betty, his wife, claimed shares as being some of the next of kin of the tes- 
tator, at the death of the last-named tenant for life, and also in exclusion 
of the representatives of William and James Hooper. 

Upon the cause coming on before the late Lord Chancellor, 21st July, 
1791, he referred it to the Master, to take the proper accounts, and to 
report who were the relations of the testator at the time of his death, and 
who was so at the death of Jonathan Hooper, the second taker for life. 

The Master made his report, dated 7th December, 1792, and thereby 
certified, that he found that the first-named testator, Jonathan Hooper, 
died 15th September, 1756, and that his relations then living, were James 
Hooper (the first residuary legatee for life), William Hooper, the defend- 
ants William Glyde, John Glyde, and Betty Crooker (the children of 
Jane Glyde, deceased), Rachael Clarke (since deceased), and Mary Ger- 
rard (since deceased) ; and he further certified, that he found that Jonathan 
Hooper, the last tenant for life named in the testator's will, died 27th May, 
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1 790, and that the relations of the original testator then living were the 
plaintiff Elizabeth Masters (one of the daughters of William Hooper, 
the testator's nephew), defendants John * Hooper, and Elizabeth, [*210] 
the wife of defendant John Terrel (the only children of Frances, 
the wife of Thomas Hooper, deceased), the defendants William Glyde, 
John Glyde, and Betty Crooker; the defendants William Clarke and 
Frances Bartlet, and the defendants John Gerrard and Rebecca Simkins ; 
and he also reported what was the amount of the clear residue of the estate. 

The cause came on now for further directions, when 

Mr. Solicitor-General, and Mr. Ainge, for the plaintiffs and Mr. Mans- 
field, for the defendants in the same interest, argued, that the word rcla- 
tions, in a will, was always taken to mean the same persons as would take 
in the case of an intestacy (excluding the wife) ; that it was not necessary 
to cite cases to prove that this was so, wherever there were not words of 
exclusion, and that there was nothing in this case to take it out of the rule ; 
that here it would be contended, that the testator, having given some of 
them legacies, would bar them from taking the residue, and particularly 
that the giving the nephew Is. would bar his representatives ; but it would 
be impossible to argue this, as, if he had survived the last taker for life, he 
must have taken a share of the residue ; that there are cases where the gift 
has been to one for life, and then to the children, that the Court has said 
only those living at the death of the tenant for life should take, but that is 
only where words are used not so extensive as relations, which has always 
been held to relate to the death of the testator. 

Mr. Mitford, and Mr. King, on the other side, mentioned Harding v. 
Glyn, 1 Atk. 469, and Hands v. Hands, Rolls, 24th January, 1782 (cited 
ante, vol. 3. p. 69), as showing that the relations living at the death of the 
last taker for life were entitled, (a) 

But Lord Chancellor held it a mere intestacy. (2) (6) 

(2) And declared, that the clear residue of the said testator's personal estate, bequeathed 
by him to all his relations, subject to the life-interest therein of J. H. his nephew, and J. 
H. his great nephew, belonged to such of the said testator's next of kin as were living at 
the time of his death ; namely, J. H. &c. — R. L. 

(a) As to the period of division and the persons to take, see Andrews v. Partington, 
3 Bro. C. C. 401, 404, and note (a), and cases referred to ; Pnlsford v. Hunter, 3 Bro. C. C 
416. 

(6) Phillips v. Garth, 3 Bro. C. C. 64, 69, and note (a) ; 4 Kent (5th ed.), 537, and notes ; 
Earner v. Mowbray, 3 Bro. G. C. 234, 235, and note (1). 



Ex parte Brown. [S. C. 2 Ves. jtm. 67.] 9th February, 

Commission of bankruptcy superseded, being against an uncertificated bankrupt. (1) 

A petition to supersede a commission of bankruptcy, because it was 
issued against an uncertificated bankrupt. 

•Mr. Mansfield, and Mr. Cox, in support of the petition, cited [*211] 
Martin v. O'Hara, Cowp. 823. 

Mr. Solicitor-General, and Mr. Cooke, on the other side, cited Ex parte 
Solomons, 22d December, 1791, and observed, that by the bankrupt laws, 
the assignees are to pay the overplus (if any) to the bankrupt or his 

(1) Vide Ex parte Martin, 15 Ves. 114 ; Ex parte Crew, 16 Ves. 236 ; Ex parte Rawson, 
1 Ves. & Beames, 160, 163, &c. 
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assigns ; and the question would be, whether the assignees under the 
second commission would not be those assigns. The question in Martin 
v. % Hara^ was not, whether the commission itself was good, but whether 
the certificate obtained under it would discharge the bankrupt. The 
proposition as laid down (that the commission is invalid) goes too far ; for 
the bankrupt may trade again, and if he gains more than pays his former 
debts, the surplus is for his own use. Troughton v. Gitley, [Arab. 620,] 
(2) before Lord Camden. Second commissions have been sustained over 
and over again. During the whole of Lord Hardwicke's time, where there 
was a commission against partners, there might be a separate commission 
against the individual. So there may be two commissions subsisting at 
the same time against the same person. The case Ex parte Proudfoot, 
1 Atk, 252, went on the ground that a bankrupt was incapable of trading; 
but that has been decided otherwise, Chippendale v. Tomlinson, 1 Cooke's 
Bank. Laws, 459, Ex parte Cooke, 2 P. Wms. 500 ; 3 P. Wins. 23. 

Lord Chancellor. 

There can be no doubt. Lord Hardwicke lays it down directly, in the 
case cited, that there cannot be a second commission during the subsist- 
ence of the first, but he would not suffer the creditors to quarrel with an 
act done by their own consent ; in that case, all the creditors came in and 
received the money. 

The second commission, during the subsistence of the first, can have 
no operation : both that and the certificate would be void at law. The 
law having vested all the bankrupt's property, and even possibility, in 
the first assignees, the second commission can have nothing to operate 
upon. 

The suffering a second commission to go on, when, under the second, 
there can only be an account of debts, would be very improper ; if the 
second commission was not void at law, they could not stand together. 

Commission superseded, (a) 

(2) Lord Eldon, C. said, in Ex parte Martin, 15 Ves. 116 , " With respect to Troughton «. 
Gitley, very great difficulties occur upon that case ; and though it was the decision of Lord 
Camden, it has never been considered as of very high authority." 

(a) A second commission cannot be maintained against an uncertificated bankrupt, whether 
separate or joint, whether against two partners or more. Ex parte Lay ton, 6 Ves. 434 ; Ex 
parte Martin, 15 Ves. 114. The usual practice in Lord Hardwicke's time, was to sustain 
joint and separate commissions at the same time, but it has now been eutirely altered, and 
all the commissions, except the joint commission, are superseded. Ex parte, Martin, cit sup. ; 
Ex parte Rhodes. 15 Ves. 539 ; Ex parte Crew, 16 Ves. 236 ; Ex parte Rawson, 1 Ves. & 
Bea. 160 ; but there are several instances of auxiliary commissions being directed, where 
the number of creditors in the country, to a small amount, was considerable. Ex parte 
Perry, 1 Rose, 12 ; Ex parte Scott, ib. ; Ex parte Upham, 17 Ves. 212. — Eden. 
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•Wallop v. Brown. 12th February. [*212] 

(Reg. Lib. 1792. B. fol. 125.) 

Order that the Master mar proceed on exceptions to an answer put in by a person in custody 
■°r want of an answer, de die in diem, but the defendant cannot be detained in custody ; (I) 
and the bill of costs most be delivered immediately. 

Mr. Mitford moved, that exceptions to the answer of the defendant, 
Martha Brown, might be referred to the Master, and that she (being in 
custody for want of an answer) might be detained in* custody till the 
Master made his report, and that the Master might proceed de die in diem. 

He said it might be objected to the detaining her in custody, because 
she would have eight days to put in a further answer, and for this purpose 
referred to the printed orders 113, but he said that referred to the costs 
only, and he apprehended the plaintiff might refer exceptions immediately ; 
and it seemed a hard thing on a plaintiff, that a defendant in custody for 
want of an answer should be discharged upon putting in ever so insuffi- 
cient an answer; but whether she could be detained in custody or not, 
the proceeding immediately, was certainly proper. 

Mr. Lloyd, on the other side, said, exceptions are never referred im- 
mediately, except in injunction causes. When exceptions are referred, 
the defendant has eight days to consider whether he will submit to answer 
them. As to the other part of the motion, that she may be detained in 
custody, it cannot possibly be granted ; she has a right to be discharged 
clearing her contempts. Where a party is taken up for not putting in an 
examination, he may move to be discharged on clearing his contempts. 
There is no instance of the party being kept in custody after the answer 
or examination put in, and the contempts being cleared. 

Lord Chancellor ordered the Master to proceed on the exceptions de 
die in diem, but said he could not keep her in custody; and that the plain- 
tiff must deliver the bill of costs immediately, (a) 

(l) The existing practice seems to be, that if a party is in custody for want of an answer, 
either before exceptions, or after exceptions allowed, he is entitled to his discharge upon 
putting in his answer, or further answer, and paying or tendering the costs of his contempt : 
with this exception, that if he puts in three insufficient answers he must remain in custody ; 
and answer (as the phrase is) m vlncxdU. Until the fourth insufficient answer, therefore, ne 
is to be released without waiting for the Master's report ; even if the plaintiff has referred 
back, for insufficiency, the answer upon which he was discharged. If that should be re- 
ported insufficient, the plaintiff may take the defendant again under his former process j 
unless he has accepted the costs. It he has done so, he must have a new order ; which is, 
however, of course. See Bailey v. Bailey, 11 Yes. 151 ; Child v. Brahson, 2 Ves. 110. A 
plaintiff seems rather hardly dealt with by such a practice, and it may be suggested whether 
it ought not to be corrected. It is very remarkable that Lord Loughborough did, on a sub- 
sequent occasion, when the principal case came on about a week afterwards, after the Master 
had allowed the exceptions, grant a motion that the defendant should be detained in custody 
until she had put in a full answer ; and did not refuse the application as stated by Mr. 
Brown, postea, 222, 223. Vide Reg. Lib. 1792. B. fol. 126. b. and the notes. The profes- 
sion will find from Lord Colchester's report, ibid., that Lord Loughborough was aware of 
Lord Hardwicke's decisions in Child v. Brabson, 2 Ves. 110, etc., since that case was 
cited : from which the Editor conceives that his Lordship considered the circumstances 
before him as forming a sufficient exception to so hard a rule ; so that it may be submitted 
such a precedent might now, perhaps, be justly followed in a like instance. 

(a) 2 Madd. Ch. Pr. (4th Am. ed.) 259, 260 ; 1 Smith, Ch. Pr. (Am. ed.) 127, et seq 
VOL. IV. 20 
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[•213] *Scarr v. Hough. 12th February. 

(No Entry.) 

Attachment ordered, where svbpasna served abroad. (1) 

Mr. Abbot moved for an attachment to take a defendant, the subp&na, 
having been served abroad ; and cited a case of Bourke v. Lord Macdtm- 
ald, ( I ) in the year 1780, where the like order had been made, and Lord 
Thurlow thought Ahe service of the subpoena abroad a good service. 

Lord Chancellor made the Order, (a) 

(1) Bourke v. Lord Macdonald is reported 2 Dick. 587 ; upon which it is observable, thmt, 
although the opinion of the profession seems at that time favorable to the practice, the ca*e 
itself is by no means a decision to establish it ; Mr. Dickens stating that Lord Thurlow was 
dissatisfied, and that " the matter dropped." Shaw «. Lindsay, therefore (18 Ves. 496). 
which was determined by Lord Eldoo, upon the supposed authority of Bourke v. Lord 
Macdonald, is unsupported; end open to the doubt then evidently entertained by Lord 
Eldon. < See Eden on Injunct. (2d Am. ed.) 76 ; 1 Smith, Cb. Pr. (Am. ed.) 115 - 118. > 

(a) In Johnson v. Nagle, 1 Moll. 244, it is said, that this case is misreported, and that 
there is no authority for it. Service of a subpoena to appear and answer, if made out of 
the jurisdiction, is a nullity ; and any proceedings founded thereon will be set aside. Greed s>- 
Byrne, 1 Hogan, 79 : Dunn v. Dunn, 4 Paige, 425. 

So service of a subpoena for payment of costs, if so made, is irregular. Hawkins v. Hall, 
1 Beav. 73. An attachment cannot be granted for non-appearance to an original subpoena 
served abroad. Johnson v. Nagle, 1 Moll. 243. See Nolan v. Nolan, ib. 244 ; Lloyd *. Lord 
Trimbleston, id. ; Irwin v. Carleton, ib. 246 ; Parker v. Lloyd, 5 Sim. 608. 

Where service of a subpoena is executed on one material defendant, in the proper district 
or county, a subpoena may be served upon any other material defendant out of the county or 
district. University v. Cambreling, 6 Verger, 79. 

[As to the cases in which personal service has been dispensed with, vide Delancy v. Wallia, 
ante, vol. iii. 12 ; Burke v. Vickars, ib. 24 ; Bond v. The Duke of Newcastle, ib. 386 ; 
Anderson v. Lewis, ib. 429. — Eden.] 



This day, being the last day of the Term, Sir James Eyre, Knight, Lord 
Chief Baron of the Exchequer, took his seat as Lord Chief Justice of 
the Common Pleas; and Sir Archibald Macdonald, Knight, His Majesty's 
Attorney-General, was called Serjeant, and took his seat as Lord Chief 
Baron of the Court of Exchequer ; and, on the next day. Sir John Scott 
was sworn Attorney-General, and John Mitford, Esq. was appointed So- 
licitor-General, and received the honor of knighthood. 



[•214] 'Pickering v. The Earl of Stamford. 

[Vide S. C. 2 Ves. jun. 272, and 581.] Rolls, 16th Feb. 
(Reg. Lib. 1792. B. fol. 239. b.) 

Bill, by next of kin, for personal estate secured by mortgage, given to a charity. The will 
was dated in 1764. No bill was filed till 1792, yet bis Honor would not dismiss the bill, 
but ordered a reference, to inquire into circumstances. (1) 

The bill filed 7th April, 1792, by the plaintiff as nephew and adminis- 
trator of Peter Pickering deceased, nephew and one of the next of kin of 

(1) For the subsequent stage of the cause, see 1 Ves. jun. 581, et seq. Upon the point of 
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the testator, prayed an account of the personal estate which the testator, 
Thomas Walton, was possessed of, or interested in, at the time of his death, 
and which had been possessed or received by, or by order, or for the use 
of Mary, late Countess of Stamford, or Henry, late Earl of Stamford, in 
her right, in their respective lifetimes, or by George Henry, the present 
Earl of Stamford, since their deaths ; and particularly of all such parts of 
the testator's personal estate as consisted, at the time of his death, of 
money placed out upon mortgage, or other real securities, and for an ac- 
count of moneys paid by the executors of the testator ; and that the legacies 
and bequests given by the said testator's will and codicil, of any part of his 
personal estate, which was invested in any mortgage, or other real securi- 
ties, to charities, or for any charitable purposes, may be declared void, and 
the said last-mentioned particulars of the testator's estate may be declared 
to be undisposed of by the testator's will, and that the same, or the remain- 
der thereof, after contributing ratably with the rest of the testator's per- 
sonal estate, in payment of debts, funeral expenses, and legacies (other 
than the charity legacies), may be declared to be distributable among the 
next of kin of the said Thomas Walton, living at his death (save and ex- 
cept his widow), as undisposed of by the will and codicil ; and that the 
same, together with the interest, &c., thereof, might be divided into three 
equal parts, and one of such shares to be paid to the plaintiff, as represen- 
tative of Peter Pickering, one of the said next of kin ; and that the wife 
might be declared to have accepted the provision made for her by the will, 
in lieu of her share of the personal estate ; and, if the defendant should not 
admit assets of the late Earl and Countess, he might account, &c. 

For this purpose, the bill stated that Thomas Walton, late of Dunham 
Woodhonses, within Dunham Massey, in the county of Chester, made his 
will, dated 22d August, 1754, whereby the testator, after giving 
certain particulars of his real and personal *estate to his wife, [*215] 
Mary Walton, in satisfaction of dower or thirds, gave and be- 
queathed to his executors and executrix 1000/., to be paid and applied to 
such charitable uses as he should, by any deed or writing, or by any codi- 
cil to his will, appoint ; and, in default of such appointment, to and for such 
charitable uses, to be founded, created, and subsist in the township of 
Dunham Massey, as his executors should appoint ; and he gave the resi- 
due of his personal estate, after payment of his debts, &c, and after pay- 
ment of the expense of putting in a life in the room of his own life, in his 
leasehold estate held for lives, to George, Earl of Warrington, deceased, 
Mary, Countess of Stamford, deceased, the Right Honorable George Henry, 
now Earl of Stamford (by his then description of Lord Grey), and the Hon- 
orable Booth Grey, for their own proper use and benefit, and appointed 
them executors and executrix of his said will. 

The testator made a codicil to his will, bearing date 23d of August, 
1755, whereby (after several recitals, and particularly reciting the said 
residuary disposition) he directed and appointed that his executors should 
lay out and dispose of all the rest, residue, and remainder of his personal 
estate in the townships of Dunham Massey, Bowden, and Altringham, in 
the parish of Bowden aforesaid, to and for such charitable uses, intents, 
and purposes, and in such proportions, manner, and form, as they, in their' 

length of time affording a presumption to bar a demand, et e contra, vide ibid. E. Deloraine 
9. Browne, antea, 3 vol. 633, with the Editor's notes, Jones v. Tnrberville, and Andrew v. 
Wrigiey, antea, 115, and 126, Hercy v. Dinwood, postea, 257 ; Whalley v. Whalley, 1 Meriv. 
436, et seq. ; Chalmer Bradley, 1 Jacob & Walk. 51, 59, &c. 
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discretions, should think fit, and the testator in every other respect rati- 
fied his said will. 

The bill further stated, that the testator died 6th of February, 1757, 
without having revoked the will and codicil, without leaving any issue, 
and leaving the said Mary his widow, Joseph Walton the elder, his only 
brother, the said Peter Pickering the only child of Dorothy, the late wife 
of Peter Pickering, deceased, his (the testator's) sister, and Thomas Neild, 
George Neild, and Elizabeth Neild, the children of Jane, the late wife of 
John Neild, the only other sister of the said testator (which said Dorothy 
Pickering, and Jane Neild, died, living the testator), his (the testator's) 
next of kin, him surviving. 

The bill then stated, that the testator's personal estate, at the time of 
his death, was very considerable, and that the Countess of Stamford 
alone proved the will and codicil, and that she and her hus- 
[*216] band Henry, late Earl of Stamford, possessed themselves *of the 
personal estate to a large amount, much more than sufficient 
for payment of debts, legacies, &c, including the charitable legacies, 
and that, after payment thereof, there remains a very considerable residue. 

It stated the death of the late Earl of Stamford, having appointed the 
Countess his executrix, and of the Countess, having appointed the defend- 
ant the Earl her executor, and that he had since proved the will of the tes- 
tator Thomas Walton, and had possessed himself of the personal estate of 
the Countess, and of the said testator ; that Booth Grey had never either 
proved or acted. 

It then stated the particulars of the personal estate of the testator, and 
contended that the pecuniary and residuary bequests given by the will and 
codicil to the charitable purposes, so far as the same affect, or purport to 
be a disposition of, any particulars of the said testator's personal estate as 
were out at interest upon mortgages, or other real securities or security, 
are and were, by law, null and void, and that such particulars, after con- 
tributing ratably with the other general personal estate of the said testa- 
tor, to the payment of his debts, legacies (other than the charitable lega- 
cies, &c), together with the interest, &c. thereof, are distributable among 
the testator's next of kin (except his widow), according to the statute of 
distribution, as being undisposed of by the will and codicil. 

The bill then stated, that the widow had accepted the provisions made 
for her by the will, the death of the several of the next of kin, living 
at the time of the decease of the testator, and who were their repre- 
sentatives, in order to show who were now entitled to distributive shares, 
and claimed one third of the residue, as representative of Peter Pickering, 
deceased. 

The defendant, the Earl of Stamford, by his answer, admitted the will 
and codicil, and the death of the testator, and that he left a widow and 
Joseph Walton, his brother, surviving him, but as to the other parts of his 
family, denied any knowledge. He admitted that Lady Stamford was the 
sole acting executrix, and said that she had kept a book, containing regular 
accounts of her executrixship, and that he had done the same since her 
decease, and referred to such books, and stated the account 
[♦217] *of the personal estate of the testator, as appeared by such books, 
and it appeared by such books, that there was a considerable sum 
secured by mortgages; and further said, that the said Mary, late Countess 
of Stamford, conceiving that the residue of the testator's personal estate 
was applicable to charitable purposes, applied the interest, and part of the 
principal sum of 7560/. in building and erecting a charity-school and 
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school-house, called Seaman's Moss School, in Dunham Massey, and that 
the books contained an account of what had been expended thereon, and 
set forth the state of the account at the death of Lady Stamford, 10th of 
December, 1772; and said he then undertook the management of the trusts, 
and stated the application thereof, and submitted to account for the same ; 
and submitted to the Court, whether the bequests made by the said testa- 
tor's will and codicil of any part of his personal estate ought, at this dis- 
tance of time, and after the same have been applied to the charitable pur- 
poses mentioned in the testator's codicil, to be called in question, and 
whether the debts, &c, of the testator ought not to be paid out of such 
part of the testator's personal estate, as was invested on mortgages or 
other real securities, before any other part of the personal estate, so 
that a larger fund may be left to answer the charitable intentions of the 
testator. 

It appeared in the cause, that, at the time of the testator's decease, his 
next of kin was his brother Joseph Walton, to whom he left by his will 5/., 
and Peter Pickering his nephew, to whom and his sons he gave 1500/. ; 
Thomas Neild, his nephew, to whom he gave 300/. ; George Neild, his 
nephew, to whom he gave 300/. (the representatives of these were before 
the Court). Margery Neild, his niece, to whom he gave 400/. (who is. 
supposed to be dead, but no account can be learnt of her) ; Elizabeth 
Neild, his niece, to whom he gave 400/. (whose representatives are before 
the Court) ; Frances Neild, his niece, to whom he gave 200/., and Jane 
Neild, his niece, to whom he gave 50/. (these two last were supposed to 
be dead, but no account could be obtained of them). And the testator 
gave to each of his executors a pecuniary legacy of 200/., but generally, 
and not as executors ; and devised the greatest part of his real estate to 
Lord Stamford and Booth Grey. And it further appeared that, at the time 
of his decease, there was 6345/. of his personal estate, out on mortgage, of 
which 2000/. is still on the original mortgage. 

•Mr. Lloyd, Mr. Mitford, and Mr. Pemberion, for the defendants, [*218] 
the executors* 

This bill ought to be dismissed immediately. At this distance of time, 
the next of kin cannot come for an account ; it is to be presumed that 
they have released. The distinction between personal estates secured by 
mortgages, and general personal estate, and that the former cannot be 
given to charities, was well known at the time of the testator's death. The 
Attorney-General v. Meyrick, 2 Vesey, 44, had been determined long 
before, so that it was not only well known by lawyers, but in the neigh- 
borhood where this cause arises ; therefore it is to be presumed, that the 
next of kin, who have all legacies under the will, knew their right. Yet 
they stood by and permitted the executrix to build a school, at a very great 
expense, on the presumption that the whole of the personal estate was 
applicable to the charities. If the application should be now declared to 
be void, the building will be useless, for want of a fund to support it. It 
would be unconscientious, now, for the plaintiffs to claim the property. If 
any inquiry is ordered, it should be, whether the persons who were the 
next of kin at the testator's death, and who were all of age, did not con- 
sent to the application. There are many cases in principle applicable to 
this, and which decide that a court of equity will not entertain stale de- 
mands, which this certainly is, Earl ofPomfret v. Windsor , 2 Vesey, 483; 
Smith v. Clay, Amb, 645 (ante, vol. iii. 637, n.) ; Earl of Deloraine v. 
Browne (ante, vol. iii. p. 633) ; Attorney-General v. Earl of Winchelsea 
(ante, vol iii. p. 373); Jones v. Turberville (ante, 115). 
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Mr. Hardingt, for the representatives of the widow. 

No length of time or acquiescence can substantiate a disposition origi- 
nally void by statute ; even the express waiver of the next of kin would 
operate nothing in such a case. Suppose an information had been filed 
by the Attorney-General, immediately after the death of the testator, could 
the charity have been established as to so much of the personal estate as 
was out upon mortgage? Certainly not. No act of the parties could 
make that legal which was originally otherwise. The cases cited do not 

apply. 
[*219] *Mr. Graham , for the other next of kin. 

If this question was new, the disposition of the mortgages must 
have been held to be clearly void. The Court is now called upon to say, 
that, from length of time, the disposition must be considered as good, and 
much has been said on the presumption of the consent of the next of kin ; 
but this is a case where no presumption can apply. 

Mr. Selwyn, in reply. The simple question is, whether, from the length 
of time, the plaintiff is barred, or whether there is any equity arising from 
that circumstance. I contend there is not, and that no inquiry is now 
necessary. 

This day his Honor gave judgment, to the following effect : — 

Master of the Rolls. — 

This bill is filed by the representative of one of the next of kin of the 
testator, who died so long ago as 1757, and the bill is not filed till 1792 : 
this is almost ground enough, of itself, to say, there shall be no decree. 
In a common case, certainly, such a suit could not be sustained ; there must 
be very special circumstances to induce the Court to entertain it 

In this case, Walton, the testator, by his will, dated 22d August, 1754, 
gave a legacy of five pounds to his brother, and legacies to all his next of 
kin. He then gave 1000/. to be applied to charities, and gave the residue 
absolutely to his executors. By the codicil, he converted them into trus- 
tees. It was contended, that they were only converted into trustees, 
so far as the property could be applied to charities ; but I am of opin- 
ion that construction cannot prevail : but they must be considered as trus- 
tees as to the whole property, (a) A very considerable part of the proper- 
ty was invested on real securities. The trustees have acted very honestly 
and faithfully, in discharge of the trust. But it has been discovered, says 
the plaintiff, a few years ago, that a large part was on real securities, and, 
therefore, as to that, the executors were trustees for the next of kin. 
And it must be admitted, that, under the statute of mortmain, a be- 
[•220] quest of money on real security to a charity *is void, Attorney- 
General v. Meyrick, 2 Vesey, 44 ; therefore, if the claim of the 
next of kin had been recently after the death of the testator, it could not 
have been resisted. The only question is, whether the demand now comes 
too late. It is contended, by the defendant, that the bill cannot now be 
entertained ; and certainly courts of equity are bound to set some limits 
to equitable demands, and to proceed by analogy to the practice of courts 
of law ; (6) where they presume'payment of legacies, of bonds, and even of 
judgments, from length of time. Every inconvenience will arise here, 
that was meant to be prevented by the statute of limitations. It is said no 

(a) See Martin v. Rebow, l Bro. C. C. 155, note (a) ; Bowker v. Hunter, 1 Bro. C. C 
332, note (a) ; Batteley v. Windle, 2 Bro. C. C. 31, and notes ; Hay* v. Jackson, 6 Mass. 
153 ; Frewen v. Relfe, 2 Bro G. G. 224, note. 

(o) See Townshend v. Townsbend, l Bro. C. C. 664, 655, and notes and cases cited ; 
Andrew v. Wrigley, ante, 124, and notes. 
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time will bar an equity : but that is not true ; though it is so of fraud, (c) 
If parties are conusant of their rights, and lie by for a great length of 
time, and suffer other persons to act as if those rights did not exist, they 
cannot be relieved. So in the case of legacies, though there is no receipt, 
it will be presumed they are paid, Jones v. Turberville. (2) Therefore, if 
this was a clear right in the next of kin, which they might at any time have 
demanded, they must be barred. But it is said, this is not that case ; that 
the parties were not apprized of the law, and therefore their acquiescence 
does not raise the presumption of a release. And before I determine that 
the presumption does arise, I must be more fully acquainted with the 
nature of the case, and the circumstances of the parties. But it is argued, 
that there could be no such presumption, because it would be illegal ; but 
though it is illegal to give money secured by land to a charity by will, it may 
be legally given in the life of the donor ; therefore it is not absolutely illegal. 
The question therefore is, whether a presumption arises, that the next of kin, 
in their lifetime (for they are all now dead), conveyed their right to the trus- 
tees, or, being apprized of their right, permitted them to apply the money to 
the uses of the charity. It is true, this presumption may be rebutted. 
Courts of law are much more liberal now with respect to presumptions than 
they were formerly, (d) The question, how far deeds may be presumed, 
was very fully gone into, in a case of Reed v. Brookman, 3 Term. Rep. 
151, where it is laid down, that letters patent, bonds, and judgments may 
be presumed from length of time and enjoyment. But, upon this part of 
the case, I shall give no opinion at present. It is objected, that if I order 
an inquiry, it will go with a prejudice to the Master ; but I do not 
decide that the bill is not, after all, to be dismissed, or that *the [*221] 
presumption will not arise. By retaining the bill, I do not decide 
on this. I considered this point particularly in Curtis v. Curtis (ante, 
vol. ii. p. 620). Facts may come out upon the inquiry, that may put an 
end to the question; it may appear that all the next of kin did convey. I 
admit, it would be hard that the next of kin should lose the property by 
not knowing the law : but if such a bill as this should be entertained as a 
matter of course, half the charities in the kingdom might be overturned. 
Smith v. Clay, as reported in the note to Dtloraine v. Browne (ante, vol. 
aim. p. 639), is very strongly applicable to this case, in point of reasoning ; 
it contains a great deal of sound argument as to the acquiescence of par- 
ties ; though I admit a res judicata is stronger than the cases which have 
been before the Court. The determinations upon the mortmain act, with 
respect to mortgages, are a great refinement. There is a great difference 

(2) Antea, US. 4 Andrews v. Sparhawk, 13 Pick. 393. > 

(c) See Deloraine v. Browne, 3 Bro. C. C. 646, and cases cited in the notes, to this point of 
limitation in cases of fraud. 

[The point, of length of time being no bar in cases of fraud, was much discussed in the 
late case of Wh alley v. Whalley, 1 Meriv. 536, in a note, to which a great many cases upon 
the subject are cited ; see also Alden v. Gregory, 2 Eden, 285, where Lord Northington, in 
his usual decisive and forcible manner, expressed himself as follows : " The next question 
is, whether delay will purge a fraud ? Never, while I sit here. Every delay arising from it 
adds to the injustice, and multiplies the oppression." — Eden.\ 

Id) As to presuming grants, releases, acts of Parliament, &c. vide Franshaw v. Rotheram, 
1 Eden, 296. The Mayor of Kingston upon Hull r. Homer, Cowp. 102 ; Powell v. Milbanke, 
cit. ib. & 1 T. R. 399, n. ; Earl v. Baxter, 2 Bl. Rep. 1228 ; Rogers v. Brooke, 1 T. R. 
431, n. ; Read v. Brookman, 3 T. R. 151 ; Doe v. Sybourn, 7 T. R. 2; Jones v. Jones, ib. 
47 ; Oxenden v. Skinner, 4 Gw. 1513 ; Campbell v. Wilson, 3 East, 294 ; Holcroft v. Heel, 
1 Bos. & Pul. 400 ; Harmood v. Oglander, 6 Yes. 205 ; Roe v. Ireland, 1 1 East. 280 ; Lady 
Dartmouth v. Roberts, 16 East, 334 ; Bennet v. Neale, Wightw. 314 ; Chatfield v. Fryer, 
1 Price. 263 ; Meade v. Norbury, 2 Price, 338. See also cases cited in Sen. Williams's note 
to Yard v. Ford, 2 Saund. 175, and the general principle discussed, by Lord Erskine, in Hilary 
v. Walker, 12 Yes. 239, and Morse v. Royal, ib. 355. — Eden.] 
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between the wording of the statute of mortmain, and the popery act of 
William 3, the construction of which is so fully gone into in Roptr ?. 
Radclife (9 Mod. 171 ), in this respect ; for, in that act, the words " charge 
or incumbrance/' which are in the mortmain act, do not appear. In Foone 
v. Blount, Cowp. 464, it was held, that a charge of debts was not such an 
interest in land as to be void as to a papist. I do not think myself war- 
ranted to dismiss the bill ; though I wish I could lay down a rule that 
would enable me to do so : for there is great inconvenience, from reasons 
of public policy, in retaining such a bill as this. If this had been land, 
and a fine had been levied, it would have barred all the world ; but being 
an equitable interest, it is contended, that it is open forever. Suppose 
debts should have been paid out of this part of the property, how am I to 
know out of what it was paid ? This is a great objection to this bill. Sop- 
pose the accounts and vouchers all to be lost: the next of kin might lie 
by till there were no vouchers left. 

It must be referred to the Master, to take an account of the personal 
estate of the testator, come to the hands of, or possessed by, the executors, 
and of his debts, funeral expenses, and legacies ; and he must distinguish (3) 
what part of the personal estate was secured by mortgage or other securi- 
ties, at the time of the death of the testator, and he must also inquire, who 
were then the next of kin, and their ages, where they respectively resided, 
and when they died, and who are their respective personal 
[*222] 'representatives ; and also, whether any or what part of the testator's 
personal estate has been applied, and in what manner, in the chari- 
ties directed by the will and codicil ; and whether the next of kin had any 
notice of the will, (4) and when first, and whether they received their lega- 
cies under (5) it, and whether they or any of them released or relinquish- 
ed, in any manner, their shares of the residue, and whether the widow ac- 
cepted the provision made by the will in lieu of dower, &c. f and the Mas- 
ter to state any special circumstances : and the costs, and all further di- 
rections, must be reserved till after the Master has made his report (e) 



(3) The direction was, merely, that he should state what was the amount of the testator's 
personal estate at the time of his death, and of what the same then consisted. No entry 
appears as to the ages, &c. of the next of kin, but the rest of the decree, as above stated, is 
in substance correct. — R. L. 

(4) "and codicil." — R. L. 

(5) "them." — R. L. 

(e) The subsequent proceedings in this cause were as follows : upon the Master's report 
coming in, the special circumstances affording no presumption of a release, and ax V' 8 * uc 1 ** 
to that point being declined, Lord Alvanley decreed so much of the personal rtsidoe be- 
queathed to the charity as was secured on mortgage, notwithstanding the length of ume, to 
the next of kin, with interest from the filing of the bill, the trustees not being called 1 on w 
refund ; but as to the widow, his Lordship was of opinion, not without considerable dooDi, 
that her claim was barred by the will, or, at least, that her right of election was become im- 
practicable (2 Ves. jun. 681). A petition of rehearing, from so much of the decree as 
excluded the widow, was afterwards presented by her personal representatives (3 Ves. 3««/i 

r__j_L- *i. j i* r T__ ■ • * J t-U .L-. Ju~ ~» Kon«d. ontbe 



«. •».....«.,„».. „,.• any claim she might have against the other objects c. ,, - 

accident those objects should be unable to claim the benefit of that exclusion, no other per- 
son should set it up against the widow. This reversal of his Lordship's former decree was sue - 



wards affirmed 
been approved c 

W. Grant, in Leake v. Robinson, 2 Meriv. 394. — Eden. -.g 

^ See also Pickering v. Lord Stamford, 2 Ves. jun. 272, Hovenden's notes, 1 Supp. P* *°°' 
et seq. ^ 
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Muscott v. Halhed. Lincoln's-Inn-Hall, 19th Feb. 
(Reg. Lib. 1792. B. fol. 120.) 

Practice as to expunging impertinence. — Costs. 

Mr. Scafe moYed, on behalf of the defendants, that the six clerk, (I) 
with whom the amended bill is filed, may attend the Master therewith, (2) 
in order that the Master may expunge such part thereof as he has reported 
to be impertinent; and that it be referred back to the Master, to tax the 
costs of the reference ; and that the costs, when taxed, may be paid by the 
plaintiff 

He stated, as the ground of the motion, that, on the 15th of November 
last, an order was made, whereby it was referred to Master £ames,to look 
into the plaintiff's amended bill, and certify whether the same was scan- 
dalous and impertinent 

That the Master, by his report dated 14th of this month, has certified 
that the plaintiff's amended bill is impertinent in several parts thereof 
specified in the said report. 

His Honor seemed to think the application very early, as it was without 
notice. 

By several gentlemen, as Amici Curia, saying that, by the practice, the 
defendant was entitled to it, immediately, after the report made, as a mat- 
ter of course, his Honor 

Granted the motion, (a) 

(1) It in not the six clerk, bat the clerk in coart, who now attends. See Newland'a 
Pract. 1 vol. 110. 

(2) The motion is entered in R. L. as being, merely, that it might be referred back to the 
Master, to expunge the impertinence, and tax the defendant's costs ; which was ordered 
accordingly. Ii is proper to state this point of form : since it is not usual for the six clerk 
to attend, as stated by Mr. Brown : nor to specify who shall attend : the clerk in court at- 
tending with the record, aa of course. See Newland's Practice, 1 vol. 110. 

(a) 1 Barbour, Ch. Pr. B. 1, en. 7, p. 204 ; 2 Madd. Ch. Pr. (4tb Am. ed.) 277, 278. 



•Wallop v. Brown. [*223] 

[Vide S. C. antes, 919, and the Editor's note.] 90th February. 

(Reg. Lib. 1792. B. fol. 126. b.) 

Practice. (1) 

[Practice. Answer. An insufficient answer does not entitle defendants to be discharged 

from process of contempt.] Note. 

Fifteen exceptions having been allowed to the defendant's answer, 
and she continuing in custody for non-payment of costs, Mr. Solicitor- 
General moved, that so much of the former order (vide ante, p. 212), as 
directed her to be discharged on payment of costs, might be discharged ; 
and he cited Child v. Bradson, 2 Ves. 110. He said, the order to discharge 
the defendant proceeded on the ground that the answer was full, and that, 
in this case, that was suggested ; and that, as the defendant was still in 
custody, no new process could be taken out. 

(1) Mr. Brown has wholly mistaken this case ; and the decision was directly the reverse, 
as already noticed by the Editor, antes, 212. 
VOL. IV. 21 
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Mr. Lloyd, on the other side, contended, that the consequence of the 
order prayed might be to keep her in custody a long time ; and that, in 
a case before Lord Thurlow, he had refused to keep a defendant in 
custody during an examination on interrogatories. The constant course 
of the Court is, that, where a defendant is in custody for contempt, he is 
discharged, on putting in the answer of examination. 

Lord Chancellor refused the motion, (2) saying the practice of this 
Court arose from analogy to that of the courts of law, where a prisoner, 
once supersedable, always remains so ; and, having once a right to go 
out, cannot be detained, except on a new cause. 

(2) The Lord Chancellor did not refuse the motion, but granted it, and ordered that she 
should be detained in the custody of the warden of the Fleet until she should have put in a 
full and sufficient answer to the exceptions, R. L. It appears that Lord Loughborough did, 
indeed, at first, hesitate on the subject. Lord Colchester's MS. note, which was taken in court 
on the occasion, is as follows : — 

11 Wallop v. Browne. In Chancery, February 19th, 1703. 

" Defendant being in custody on a commission of rebellion, for want of an answer 
put in her answer, and thereupon moved, that upon payment of costs she might be dis- 
charged. 

" The plaintiff obtained an order for the Master to proceed on the exceptions taken to 
the answer de die in diem, and the answer being reported insufficient before she had paid 
her costs. 

" Milford, Solicitor-General, moved to discharge the former order, alleging, that the 
answer being found insufficient, the plaintiff had proved the fact, upon which the order 
was made, to be false ; and cited Child r. Brabson, before Lord Hardwicke, 2 Ves. 110. 

" Lloyd, on the part of the defendant, insisted, that defendant was by the former order 
entitled to her discharge upon payment of the costs, and that the process of contempt ought 
to be sued out de novo. 

" Lord Chancellor was at first of opinion, that the moment the former order was obtained, 
the defendant, upon payment of costs, was entitled to her discharge, and that some new 
cause was necessary to detain her: but after further consideration, especially as to the 
difficulty of serving the process of attachment, &c. upon her (she being already in custody), 
he was of opinion that the order must be discharged as prayed." 



Mundy v. Earl Howe. Lincoln's-Inn-Hall, 23d Feb. 
(Reg. Lib. 1792. B. fol. 303.) 

Although, where fortunes are given to children (living the father) with provisions for i 

tenance that shall not be raised, but accumulate while the father is of ability to maintain 
the children ; yet where the woman's fortune (on a second marriage) was settled to the 
use of herself for life, remainder to the children of the marriage, making a provision for 
maintenance out of the interest of the fund, the Court ordered an allowance to be made, (l) 

By indenture tripartite, dated 7th of January, 1788, previous to the 
marriage of Edward Miller Mundy, Esq. with Georgian a Lady Dowager 
Middleton, reciting the intended marriage, and that she was (infer aha) 
entitled to 41,000/. consul. 3 per cent, bank annuities, and 40,0002. 

reduced bank annuities, and had transferred the same to the 
[•224] defendants Earl (then Viscount) Howe, and James Mansfield 

Chadwicke, Esq. since deceased ; it was witnessed, that the whole 
real and personal property of Lady Middleton was vested in the said 
trustees, in trust for the said Lady Middleton, till the marriage, and from 
and after the marriage, as to the said capital sum, in trust to pay to or 
authorize her to receive the dividends, &c. thereof for her life, to her 

(1) See the Editor's note to Hughes v. Hughes, antes, 1 vol. 387, with the cases there 
adduced, especially Hoste v. Pratt, 3 Ves. 733 ; Sisson v. Shaw, 9 Ves. 286, 288 ; Colli* t. 
Blackburn, ibid. 470 ; Maberley v. Turton, 14 Ves. 499, 600, 601, &c. 
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sole and separate use, and not subject to the debts &c. of the said 
Edward Miller Mundy ; and, after her decease, to transfer and divide the 
principal sura and dividends among the children of the marriage, if any, 
in such shares and proportions, and at such ages and times, as Lady 
Middleton, notwithstanding her coverture, should, by writing, or by her 
will, appoint; and, in default of appointment, equally, at twenty-one 
years of age ; or in case of daughters, at twenty-one, or in their days of 
marriage; and if there should be but one child, then to such only child. 
And the said indenture contained a clause to the following purpose: 
" that it should and might be lawful to the trustees, and the survivor of 
them, and the executors of such survivor, and they were thereby 
authorized and required, after the decease of Lady Middleton, out of the 
dividends, &c. of the said funds, to pay for the maintenance and education 
of all and every the said child or children, for whom portions were 
thereby provided, and until his, her, or their portion should become 
payable, such yearly sum and sums of money as they the said trustees 
should think proper, not exceeding the interest of the portions ; " and, in 
case of failure of issue, in trust for Lady Middleton, for her sole and 
separate use, if then living, or, if dead, for such person, &c. as she, by 
her will, should have appointed; and in case of no or an imperfect 
appointment, then the whole, or the part unappointed, to her personal 
representatives. The marriage took effect, and the plaintiff Georgiana 
Elizabeth, an infant, is the only issue of the marriage. Lady Middleton 
made her will, bearing date 1st of March, 1788, and thereby gave 
several legacies, and left the co-defendant, Edward Mundy (her husband) 
sole executor, but did not refer, by the will, to the settlement. Lady 
Middleton died 29th of June, 1789, leaving the plaintiff, her only child!, 
by that marriage. The defendant, Edward Miller Mundy, proved the 
will, and James Mansfield Chadwicke, the co-trustee with Lord Howe, 
and brother to Lady Middleton, also died 16th of November, 1789, 
having made his will, and thereby left the plaintiff a legacy of 
30,000/. 

•Lord Howe having, by the death of Mr. Chadwicke, become [*225] 
the surviving trustee, the present bill was filed, praying that a new 
trustee might be added to Lord Howe, and the funds assigned, and 
proper allowance made out of the interest and dividends which had arisen 
since the death of Lady Middleton, and which should arise from the said 
funds, for the maintenance and education of the plaintiff. 

The defendant Mundy (the father), by his answer, admitted the facts 
stated in the bill, and said he had six children by a former wife ; but, 
nevertheless, he did not pretend to suggest that he was not of sufficient 
ability, in point of fortune, to maintain and educate the plaintiff in such 
manner as her fortune and expectations may require; but submitted that, 
as an ample fund was provided by the settlement for the maintenance and 
education of the plaintiff, it was the intention of Lady Middleton to exoner- 
ate him from all expense in the maintenance and education of the children 
of that marriage, and therefore was desirous that an allowance should be 
made out of the interest of the funds. 

Mr. Mansfield, for the plaintiff, said, that the common case, where a for- 
tune was given to children during the life of their father was, that, al- 
though a maintenance was provided by the instrument by which the gift 
was made, there should not be an allowance for that purpose, if the father 
was of ability to maintain the children ; that, here, Mr. Mundy admitted 
himself to be of ability, but prays a maintenance out of the fund settled upon 
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the plaintiff. The present case was peculiarly circumstanced, as Mr. Mandy 
derives no benefit from the fund, which was secured to Lady Middleton 
and her children by Mr. Mundy, exclusive of Mr. Mundy himself. 

Mr. Attorney -General, and Air. Sutton, for Mr. Mundy, admitted the 
rule to be as Mr. Mansfield stated it, where the fortune came from a 
stranger, and the father no party to the deed by which it is given : that 
there the Court will not discharge the father from the duty imposed upon 
him by nature, of maintaining his children. In such cases, the mainte- 
nance ordered by the deed has always been ordered to accumulate for the 
benefit of the child. It has only been held otherwise where the gift 
of the fund has been to the father, clothed with a trust for the 
[•226] •child. Making the father one of the trustees, has been held in- 
sufficient to vary the rule, Andrews v. Partington (ante, vol. iii. 
p. 60). But this is not like that case, it is not a provision made by a 
third person, but by an instrument to which the father is a party, making 
a provision for the children of a second marriage, the father having six 
children Jiving by a former one. This is perfectly different, inasmuch as 
here it arises from the nature of the transaction, and the very words of the 
instrument. This was part of the contract between them. The trust was 
to pay the whole annual proceeds to Lady Middleton for life, and, imme- 
diately after her decease, to be divided among the children of the marriage 
at twenty-one, which, though not immediately divisible, made them vested 
interests in the children : and then the trusts went on to apply part of the 
interest of the shares to the maintenance and education of the children. 
The clause was therefore to have effect immediately ; the payment was to 
be made half-yearly. The first payment half a year after Lady Middleton's 
death. It therefore might be in the lifetime of the husband, and was in- 
tended, as the husband was to take no beneficial interest whatever, to 
throw the burden of the maintenance and education on the fund. If this 
is the sense of the contract, it is impossible to apply a rule taken from 
cases of bounty to this case. 

Lord Chancellor. 

In this case the child is entitled to the whole interest ; but nothing is 
vested till twenty-one, or marriage. It is perfectly clear, from the cases, 
that where the fund is given as a bounty, notwithstanding a provision for 
maintenance, the father, if of ability, must maintain the child ; (2) but in 
this case it is part of the execution of the trust contained in the contract. 
The family of Mr. Mundy was in contemplation at the time of this contract ; 
because there is a provision in the settlement that they shall take nothing 
from Mr. Mundy but by descent or gift. This was a provision, made by 
contract, for the children of the marriage with Lady Middleton, out of 
property which, independent of the settlement, would have become Mr. 
Mundy 's By the settlement, Lady Middleton was left in full possession 
of the dominion of her own property, even against her own children ; and 
the trustees are required to apply, at a given period, a certain proportion 
of the interest as a maintenance. (3) The provisions of the set- 

gl) Bat see the note to Hughes r. Hughes, antes, 1 vol. 887. i Andrews *. Partington, 
«>• C. C. 60, note (a) ; Burnet r. Burnet, I Bro. C. C. 179, note (1). > 

(3)The following is Sir J. Simeon's note of the judgment. 

" The Lord Chancellor, after argument, said it was clearly distinguishable from those 
cases, which were gifts to third persona for the benefit of the infants, but that this was the 
case of a contract made between the intermarrying parties, in consideration of the circum- 
stances of Mr. Mundy, to enable him the better to provide for his children by the first mar- 
riage, and for settling her fortune to her separate use. &c. which was supposed amply 
sufficient to maintain the children of the second marriage. Referred to the Master, to 
ascertain the maintenance from time past and to come." 
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clement # were beneficial to Lady Middleton, and acceded to by [*227] 
Mr. Mandy. (a) The Master must, therefore, inquire, what will 
be a proper maintenance ; (4) but 1 think there ought to be a direction (5) 
to diminish that allowance, in respect to the great additional fortune Mr. 
Mandy derives from Lady Middleton. (6) 



For the time past and to com*. — R. L. 

No direction of the kind appears in Reg. Lib. 



< 4 } 
(5) 

(a) See 1 Macpherson on Infants (Lond. ed. 1841), 219-224. 

(b) Whether such direction to the Master is proper, see 1 Macpherson on Infants (Lond. 
ed., 1841), 251, 252 ; Burnet v. Burnet, 1 Bro. C.C. 179, and note of Mr. Belt. 



Wilmot v. Woodhotjse. Lincoln's-Inn-Hall, 23d, and 25th Feb. 
(Reg. Lib. 1792. B. fol. 276. b.) 

Though a gift of a legacy may release a debt, yet where the bond remains uncancelled, it 
must clearly express the intention so to do. (1) 

The late admiral Byron made his will, 12th, July 1785, and thereby 
(inter alia) gave and bequeathed all his personal estate not before by his 
will disposed of, to the defendant, Sir John Woodhouse, baronet, in trust, to 
sell and convert the same into money, and, as to the sum of 2600/., part 
thereof, he bequeathed the same in the words or to the effect following : 
" As I have paid and advanced considerable sums of money for my son 
John Byron, and my daughter Lady Juliana Elizabeth Wilmot (meaning 
the plaintiff's wife, since deceased, who was before the widow of the Ad- 
miral's son John Byron), I direct that my trustees and executors shall 
pay, within twelve months after my death, the sum of 2000/., part of the 
said sum of 2600/., to my said daughter Lady Juliana Elizabeth Wilmot," 
and made such disposition of the residue of the said sum as in the said 
will is contained. Admiral Byron died about 1st April, 1786, without 
revoking his will, and the defendant proved the will. 

Dame Juliana Elizabeth Wilmot died about the 12th of March, 1788, 
intestate, and the plaintiff procured letters of administration to her, and 
applied to the defendant for his said late wife's legacy under the will of 
her said father. 

The defendant, finding that Admiral Byron had, about the month of 
June, 1782, advanced (by his navy agent) to his said daughter Juliana 
Elizabeth, the sum of 800/. for which she had entered (by her then name 
of Juliana Elizabeth Byron) into a bond, dated the 26th June, 1782, in 
the penalty of 1600/., for security the said sum of 800/. and interest, 
the principal and interest of which continues undischarged, and 
that, in or about the month of *July, in that year, James Sykes, the [*228] 
navy agent of Admiral Byron, advanced to the said dame Juliana 
Elizabeth Wilmot the sum of 500/., for which the said dame Juliana Eliza- 
beth (by her name of Juliana Elizabeth Byron) and her said father-in-law, 
entered into a bond, which was hitherto unpaid, insisted on deducting the 
said sums from the legacy of 2000/. 

The plaintiff filed his bill, stating these facts, and insisting that these 

(I) See Jeacock v. Falkener, an tea, 1 vol. 296 ; 2 Roper on Leg. 26, &c. < Grave v. 
Earl of Salisbury, 1 Bro. C. C. 426 ; Mr. Cox's note to Chancey's case, 1 P. Wins. 409 j 
Mr. Swanston's note to Goldsmid v. Goldsmid, 1 Swanst, 211. } 
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sums were advanced in small sums to his said late wife, before her mar- 
riage, for her support and maintenance; and that the bequest to her wis 
intended, and the same is, in equity, a release of the said debts, the said 
Admiral Byron having expressly assigned as a reason for giving her only 
the sum of 2000/., and not making her one of his residuary legatees with 
his other daughters, that he had paid and advanced to her considerable 
sums of money ; and that the plaintiff did not know, till after the death of 
his wife, of the said bonds, or of any debt from her to her father, or to the 
said James Sykes; and that the concealment of the same from the plaintiff 
by the said Admiral Byron, if he intended that the plaintiff should be in any 
manner liable to the payment of the same, was a fraud on the marriage. 

He further charged by this bill, as a proof that the said Admiral meant 
to make a provision for his said daughter on his death, that, upon his 
daughter's apprizing him ofthe plaintiff's offer of marriage, the said Ad- 
miral wrote a letter to his said daughter, dated about the 18th of December, 
1782, approving of the same, in which he expressed himself as follows : 
" How much do I regret, at this moment, the not having it in my power 
to do as I could wish on this occasion ; you know how I am circumstanced, 
but at the same time, if you are in any immediate want, let me know 
it, and there is nothing I will not do to assist you ; the time will come 
when you will be much more at your ease. 1 ' Which letter had been shown 
to the plaintiff, with the knowledge of the Admiral, by which means the 
plaintiff had reason to believe, and did believe, that, upon the death, of her 
said father, the said dame Juliana Elizabeth Wilmot would be entitled to 
some legacy or provision. 

The defendant, by his answer, admitted the facts, and submitted to the 
Court whether the legacy was intended as a release. 
[•229] *Mr. Mitford, and Mr. Sutton, contended, that it was clear, upon 
the construction ofthe will, that Admiral Byron had intended his 
daughter should have 2000/. free from deductions. A will may operate 
as a discharge of a debt, though it cannot enure as a release. Elliot v. 
Davenport, 1 P. Wms. 83, where a case is cited from Vernon (Gale v. 
Lindo, 1 Vern. 475), which is very strong to this point. The letter makes 
it manifest he intended some future benefit to his daughter. The letter 
was intended to be shown to Sir Robert Wilmot. If the Admiral had in- 
tended he should be bound to pay the bonds, he would certainly have 
shown them to him. The principle of Neville v. Wilkinson (ante, vol. 
i. p. 543) applies to this: the principle of that case is, that, upon a treaty 
for marriage, every circumstance shall be fairly stated. In this case she 
married a gentleman of large fortune, and would have been entitled to a 
considerable dower. The concealment, therefore, was a gross fraud upon 
him. 

Mr. Mansfield, for the defendants, said, with respect to the 800/., he 
could not contend that there must be a release in order to discharge a 
debt, but that a will, to have that effect, must be clear, which he insisted it 
was not in this case. 

He objected to the reading the letter, as nothing could be read to ex- 
plain a will but a testamentary paper. 

But Lord Chancellor admitted it to be read, to show that the debt was 
given up. 

The counsel for the plaintiff, insisted that the. cause ought to be refer- 
red to state the transactions, and that an account ought to be taken to as- 
certain the residue. 

Lord Chancellor. 

I do not see what the result of the inquiry will be. 
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The scope of the words with which he introduces the legacy is an apol- 
ogy for giving her less than he thought the provisions for the other 
daughters would turn out ; I do not lay any great stress on the amount of 
the residue, because a residue, from its nature, must be always uncer- 
tain. 

•I will leave the question of the 500/. only to the inquiry, and [*230] 
give my opinion now as to the 800/. Sir Robert Wi I mot's de- 
mand goes on two grounds, 1st, on the letter, which is treated, not as 
explaining the will, but as a representation of the lady's situation ; with 
respect to this, a reference is made to the case of Neville v. Wilkinson f to 
show, what is clearly true, that where, on an original treaty of marriage, 
there is any fraud or misrepresentation on the subject, it shall bind the 
parties, as being contra fidem tabularum nuptialium. But all those cases 
imply a treaty, and matters of agreement between the parties. In this case, 
the lady was abroad : she was the widow of Admiral Byron's eldest son, 
living upon her own establishment ; in this situation, previous to the mar- 
riage, Admiral Byron writes her a letter of civility and affection, in which 
he regrets that he cannot do as he wished on the occasion. But there is 
no treaty proceeds upon it with Sir Robert Wilmot, nor does it even ap- 
pear that there was any communication of the letter to Sir Robert Wil- 
mot. Then what was the transaction itself? Before Admiral Byron per- 
mitted the transfer of the debt of 800/. to his own account, he took from 
his daughter, then Mrs. Byron, a bond, which showed that he meant to 
keep up his demand on her for the money. 2dly, Then take it upon the 
will, he introduces the legacy thus, " Whereas I have advanced and paid 
several considerable sums," &c. It implies to be an apology for giving 
her less than he intends for his other daughters. But the question is, 
whether this amounts to a release of the bond. The inclination of one's 
mind, certainly is, that, by these expressions, he did not mean to insist 
upon the bond. It is argued two ways, that he meant to release it, or that 
he had forgot it. But his suffering it to remain uncancelled, in his pos- 
session, shows that he did not mean to give it up. He might easily have 
shown his intention so to do, by tearing off the seal. On the other hand, 
if he had forgot it, there was a total absence of intention with respect to 
it. A gift of a legacy may certainly be so framed as to be a release of a 
demand, but it must be clear. But this case can be raised no higher than 
an absence of intention ; and a mere absence of intention can never be con- 
strued into a release. My opinion therefore is, that the defendant has a 
right to have the amount of the bond deducted. (1) (a) ' 

(1) The decree was accordingly. — R. L. 

(a) See Ram on Assets, ch. 36, p. 469-473; 2 Williams, Ex. Pt. 3. B. 3,ch. 2, §9, 
p. 810,811. 
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[*231] *FlTZHERBERT V. FlTZHERBERT. 

Master of the Rolls sitting for Lord Chancellor. 4th March. 

(Reg. Lib. 1792. A. fol. 654. Entered Fitzherbert v. Bateman.) 

A decree for an account may be made without declaring the will well proved, where one of 

the witnesses is abroad. 

On a bill to establish the will, and for an account of the property of 
the late Sir William Fitzherbert, Bart., one of the witnesses to the will, 
being abroad in America, could not be produced to prove the will ; and 
infants being concerned, 

His Honor said, he could not declare the will well proved without all 
the witnesses being examined ; (1) (a) and that, one of them being abroad, 
there must be a commission to examine him : but he could decree an 
account, without declaring the will well proved. 

Mr. Solicitor-General said, that in the case of Powel v, Cleaver (ante, 
vol. ii. p. 499), Lord Thurlow admitted proof of the handwriting of the 
absent witness to be read against a feme covert ; because she and her 
husband might have an issue to try the fact : but that it never had been 
done against infants. 

His Honor made a decree for an account, (2) without declaring the will 
to be well proved. 

(1) This prevails equally in depositions, and in a trial at law on an issue devisarit vol non, 
if the will is to be established. See Ogle v. Cook, 1 Ves. 177 ; Grayson v. Atkinson, 2 Yes. 
464 ; Suppl. 383, 384, and Bootle v. Blundell, Cooper, Ch. Ca. 136. 

(2) Ana for inquiries as to what real estate the testator died seised of, &c. dfcc., and di- 
rected the Master to appoint a receiver, who, after paying the interest of any incumbrances, 
was to pay, out of the rents and profits, a rent-charge, ana the interest of portions for younger 
children, «c. &c. &c. The Court reserved " liberty to the parties to examine W. B., one of 
the witnesses to the said testator's will, or to exhibit interrogatories, and examine witnesses 
thereon, to prove any circumstances relating to the situation of the said W. B., and the 
difficulty or impracticability of examining him thereto, and to set down the cause for directions 
as to the testator's real estate as they should be advised." — R. L. 

(o) Powel v. Cleaver, 2 Bro. C. C. 604, note (a) and (3). 



Oxenden Bart. v. Lord Compton. 

[Vide S. C. 2 Ves. jun. 69.] Lincoln's-Inn-Hall, March 6. 

(Reg. Lib. 1792. B. fol. 243.) 

Timber being felled on a lunatic's estate by the committee, by order of the Court, the 
produce is personal estate of the lunatic. [There is no equity as between his real and 
personal representatives ; and] bill by the heir-at-law, for the money, dismissed. (1) 

A bill filed by Sir Henry Oxenden, Bart., as heir-at-law of John 
Bromfield, Esq., late a lunatic (now deceased), against Lord Compton, 
his personal representative, for the value of timber cut down on the 
lunatic's real estate, by his sister, the committee, by order of this 
Court 

(1) See this case in its first stage, antea, 3 vol. 610, &c., and i Ves. p. 453 (under the tide 
Ex parte Bromfield). with the Editor's notes ; and see the report upon the present occasion. 
2 Ves. jun. 69. which is much preferable. Vide eliam, 1 Fonbl. T. Eq. 60, 421, and Inwood 
9. Twine, 2 Eden, Ca. Lord North, 148, &c., et postea, 397-403, and the Editor's notes. 
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The bill was filed in consequence of the intimation of Lord Thurlow, 
when the matter was on before upon petition (see the case Ex parte 
Bromfield, ante, vol. iii. p. 510). 

Ii was argued by Mr. Mansfield, for the plaintiff, and Mr. Solicitor* 
General, for the defendant: but the arguments being nearly the same 
as upon the former occasion, a repetition of them here is unneces- 
sary. 

•The additional authorities mentioned were Awdley v. Awdley, [*232] 
2 Vern. 1<J2 ; Terry v. Terry, Gil b. R. II, and Beverley's case, 
4 Co. 123, b., where it is said, the committee is considered as a mere 
bailiff, and cannot cut timber except for repairs (seep. 127, b). 

At the close of the argument, Lord Chancellor gave judgment to the 
following effect : — 

This is a bill filed by the heir-at-law against the personal representative, 
for the money arising from the sale of the timber. 

And the prayer of the bill betrays some doubt as to the act of the 
Court; for it prays, that the personal representative may account for 
assets, and if there shall be sufficient to pay the debts, and there shall 
be so much over as amounts to this sum, that it may be paid to the heir : 
so that it treats this sum of money as applicable to pay debts, and only 
desires that, if there is more than sufficient for that purpose, it may be paid 
over. 

I cannot discover what equity there is between the heir and personal 
representative. Both are volunteers. Upon what ground am I to make 
this conversion of what is now personal estate ? If I should retain the 
bill, I could not give the plaintiff the specific sum he would have had if 
the timber had remained uncut; because I should give him a benefit that 
he could not, by any moral probability, have had, if it had not been 
cut ; as he has, in all moral probability, an estate which is the more 
valuable from the removal of the timber; it being stated that the other 
timber would be hurt by its remaining : so that he would have not only 
the estate better by the removal, but he would also have the price of the 
timber. 

But it has been treated as in the course of orders in lunacy. I take the 
statute of Edward the Second not to be introductive of any new right in 
the crown, but to regulate and restrain the practice of treating the estates 
of lunatics, in the same manner as those of idiots. The king is, providere, 
to make provision for the lunatic and his family ; and to account for the 
residue. The expression, " without waste or destruction," I think must be 
taken in its ordinary, not its technical, sense. 

There are cases where cutting timber is not waste, as in the case of 
tenant in fee. 

•Jn the case of a lunatic, the application of the estate should be, [*233] 
not only for his sustenance, but for his genera] benefit. In cases 
where the estate was in a train of management for that purpose, it would 
be the duty of a manager to continue that train of management which 
the lunatic had himself followed whilst sane, or his ancestors before 
him. 

The custody of lunatics is not in this Court, as such : it is vested in the 
crown. That branch of the prerogative may be exercised by any officer 
his majesty thinks fit ; it is ordinarily delivered to a great officer of state, 
who is not necessarily the keeper of the Great Seal. The committee is, 
rightly enough, considered as a bail iff, removable by, and accountable to, 
the officer to whom the care of lunatics is entrusted. The warrant oon- 

▼ol. iv. 22 
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vcys no jurisdiction, but only a power of administration. If there is any 
error or abuse, there is an appeal to the king in council, as appears by 
precedents, (a) 

In the series of orders made in lunacy, there is one prevailing prin- 
ciple, that is, that the sole object in the view of the administrator is the 
interest of the lunatic; as to the estate, the advantage of the owner, 
without regard to the interest of the persons who may take it after 
him. (2) 

If it were otherwise, there would always be an emulation between the 
persons to succeed, which would very much embarrass the administrator. 
If the personal estate was the larger part of his property, the next of kin 
would contend for a strait allowance, to enlarge the personal estate ; the 
heir-at-law would contend for a larger one ; or vice versa. The conse- 
quence would be, a continual balance of solicitations; if an action of 
trespass was to be brought, the next of kin would oppose the expense being 
paid ; therefore, the administrator only considers the interest of the holder 
of the estate. 

If the succession could be taken notice of, there must be orders to the 
receiver, to keep separate accounts of the real and personal estates; bnt 
there never was an instance of an order to the receiver to keep separate 
accounts. There would be instances of accounts of repairs of the real 
estate, paid out of the personal estate, which would never pass without 
opposition. In the case of Mr. Newport's lunacy, not an order 
[•234] passed without opposition. # So improvements have been ordered 
to be made on the real estate out of the personal, without any in- 
quiries as to who would be the personal representative; and the heir, after 
the death of the lunatic, must be let into the estate, without making any 
allowance for the improvements, 1 Vern. 262. In collieries, how many 
questions might arise between the heir-at-law and the personal representa- 
tives, as in the case I put, of erecting a fire-engine, if it were at a great 
expense, the next of kin would oppose it ; if at a small expense, the heir- 
at-law would oppose it. 

If those ideas were suffered to float about whilst making these orders, 
the interest of the lunatic would be committed in favor of those who have 
no present interest. 

What, then, is the duty of the administrator? To administer the 
estate tanquam bonus paterfamilias, for the benefit of the owner; con- 
sidering no further than the interest of the present possessor ; but always 
with this guard, that nothing extraordinary is to be done, but what is 
required by the interest of the proprietor. The payment of debts is an 
obvious case, in which the funds must be applied as it is best for the owner. 

The order made in the present case was perfectly right in itself, it was . 
for the advantage of the lunatic and of the estate. The timber, in the 
state in which it is described, ought to be cut. It was a fair fruit of the 
estate, then mature ; instead of being waste and destruction to cut it, * 
would have been waste and destruction not to have cut it. The Chan- 
cellor, on application, would not vary or add to this order. Suppose 
Beverley's case to be right, and that the administrator has only the power 
of a bailiff. Suppose a bailiff had cut the timber, and it was become part 
of the personal estate; could the heir, after the death of the lunatic, bare 

(2) Vide (inter alia) Ex parte Baker, 6 Ve«. 8 ; Ex parte Fletcher, ibid. 427. 488 ; Ex ?•*• 
Dikes, 8 Ves. 79 ; Ex parte Hastings, 14 Ves. 182, file. 

(a) See 9 Story, Eq. Jar. ch. 36, f 1362, et teq. 
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any remedy against the personal representative, though he might perhaps 
maintain an action against the bailiff? 

JEx parte Grimston, is a case where the personal estate had been ap- 
plied for the benefit of the real estate. The mortgages had been paid, by 
order of Lord Northington, in the life of the lunatic, out of savings of the 
real estate. After the death of the lunatic, another mortgage was paid 
off. Lord Northington had ordered it to be for the benefit of the 
real estate. Upon an * application to Lord Apsley, he declared it [*235] 
to be part of the personal estate. There was a petition to rehear 
this order, which came on before Lord Apsley, at his house, assisted by 
Lord Chief Justice De Grey and Mr. Baron Smythe. The judges dif- 
fered; Mr. Baron Smythe thought the last order right; Lord Chief 
Justice De Grey thought the heir-at-law ought to have the benefit of the 
application of the personal estate in exoneration of the real. Lord 
Bathurst agreed with Lord Chief Justice De Grey : the question of juris- 
diction over the former order was waived. He was of opinion, that the 
power exercised over the estate of the lunatic, existed before the statute. 
That the estate was to be preserved from destruction ; but that the ruling 
principle is, the benefit of the lunatic, t In Lord Annandale's case, 

t Lord Chancellor read this case from a MS. note, which his Lordship since most oblig- 
ingly communicated to the reporter. 

Mr. Baron Smythe. 

I think the order of July, 1771, perfectly right ; and that the two orders of Lord Northing- 
ton, if not manifestly erroneous, are clearly defective. 

It is a principle not only as to lunatics, but infants, that no part of their property, during 
their incapacity, can be changed to the prejudice of the successor. This principle is proved 
by many cases. 

It would not only be of prejudice to legal representatives, but in case of a will before the 
lunacy, which is not revoked by the lunacy, if the personal estate should, during the lunacy, 
be diminished, the legatees and even the creditors might suffer. 

The case of Lorcf Annandale, in 2 Vesey, 381, is very strong to prove this principle, par- 
ticularly in that point of the jurisdiction over the money produced by the compelled sale 
after the lunacy. So Degge's case (a) is very strong to prove the principle ; and therefore, 
the general rule being very clear, I should consider the deviation from it, in this case, as a 
mere omission in the order. 

The order to pay off the mortgage is not substantially wrong ; for the recovery of the lunacy 
is never desperate ; but it is wrong in the consequence deduced from it, as to the successor ; 
the lunatic not having recovered. 

The acts of Parliament compelling sales proceed on this principle ; for there is usually a 
provision that the money shall remain real estate : where it is omitted, the Court, as in 
Lord Annandale's case, nave added it. 

An objection has been made, that the chancellor had no jurisdiction to alter the order of 
his predecessor. That I think of no consequence, for the prerogative is committed from one 
chancellor to another, and this is properly tne act of the crown, by its officer. 

It is uo objection either, as it seems to me, that the parties are not bound by the bonds, 
they having been iriven up ; for the duty remains. 

Lord Chief Justice De Grey. 

I am under difficulties, for this is a new point, and there are no direct precedents. 

The first question is as to the jurisdiction. , . 

The precedents seem sufficient to warrant it. But Lord Coke, m the 4 InsUtute, says, the 
king had not this prerogative when Magna Charta passed, nor when Bracton wrote ; but had 
it when Britton wrote : he cites Fleta v. The Mirror, for this. . . L . 

Whether this arose from Magna Charta, or from some non-existent statute, the right in 
the crown existed prior to the statute 17 Ed. 2, and this also appears from the words of the 
statute, kabctproDidere, &c. ; and the whole of the statute is calculated to ascertain and 
define rights in the crown, and not to confer new rights upon the crown. 

(a) Ex parte Simon Deoge. 
Mr. Degge's estate at Eccleshall, in Staffordshire, was held of the Bishop of Litchfield, by 
a freehold lease, for three lures ; and one of these lives dropped in the year 1747, and there- 
upon the committee of Degge's estate applied by petition to the then Lord Chancellor, and 
obtained an order, dated 13ih August, 1747, that he should be at liberty to renew the said 
lease, and to pay the fine and charges of the renewal thereof out of the said lunatic's personal 
estate ; but if the said lunatic should happen to die during his lunacy, then his Lordship did 
further order, that the remaining interest in the said new lease, after the determination of 
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[•236] [2 Ves. 381 J, Lord Hardwicke "considered the produce of real 
estate in Scotland, as personal estate here ; and referred it to the 

the two lives then subsisting in the then present lease, should he considered as part of Um 
sail lunatic's personal estate, for the benefit of the next of kin. 

Pursuant to this order, a new lease was taken, and a new life added to the two surviviBj 
lives in the former lease, and the fioe and charges thereof were paid out of the lunatic's per- 
sonal estate, and were allowed to the committee, in his account of the lunatic's estate. 

Another of the lives in the old lease dropping in the year 1764, an order was, on the 1st 
of August, 1764, made by the then Lord Chancellor, for the renewal of the lease then sub- 
sisting, and that the fine and charges thereof should be paid out of the said lunatic's pei*onl 
estate : and that if the said lunatic should happen to die during his lunacy, the interest id 
the new lease, during the life then to he added, as well as the new life added in the then 
present lease, should be considered as part of the lunatic's personal estate for the benefit of 
his next of kin. 

To consider, therefore, how Lord Norlbington's orders stand. The estate is to ) e pre- 
served from waste and destruction. This is to tie understood with great latitude, for the care 
of the lunatic is the first object ; on this ground, the case of repairs stands ; the payment of 
the interest on mortgages is only a charge on the estate. 

The great principle upon which I have always conceived the Court to act, is the imme- 
diate care of the lunatic. In Morrison's case, Lord S. was indebted to the lunatic in 1000/. 
hv bonds in England, the committee brought an action against Lord S. in Scotland, 1 u( 
afterwards prayed the direction of the Court, and its assistance, on some doubts made in 
S^nlaat, a* to" the right of suing. Lord Hardwicke made no hesitation as to the order; 
but, on the ground that it was for the benefit of the lunatic, without regard to the succession ; 
for the rights of the succession were altered by it. 

In Lor J Annandale's case, there was a motion not reported by Vesey ; the Scotch, and 
the English, next of kin, opposing each other, Lord Hardwicke referred it to the Master, io 
inquire whether it was for the benefit of the trust, the money beiug English trust -money, not 
whether it was for the benefit of the next of kin, nor whether for the benefit of the lunatic. 

Upon these cases, it strikes me that the Court alters the succession to the personal 
estate, without regard to the interest of the next of kin, if the interest of the lunatic requires 
it. If so, why may not the personal estate be taken from the next of kin, if the immediate 
interest of the lunatic requires it, to favor the heir-at-law ; repairs may be made, new 
buildings, such as barns : if so, why not restore the estate to the condition in which it was, 
by paying off incumbrances ? 

Not only so, but money may he laid out in improvements, if we trust the case of Sergeson 
9. Sealev, in 2 Atkvns. 

Lincofn's-Inn-Hall, 6th of May, 1772. 

Lord Chancellor gave his opinion upon this rehearing. 

(After stating the case and the prior orders, and the argument on the rehearing.) 

The two learned judges differed in their opinion. 

Three points were made for the heirs-at-law. 

1. That Lord Norlhintpon's orders are right 

2. That there is no jurisdiction, in the Great Seal, to vary these orders. 
S. The orders, at any rate, most be varied. 

Both the learned judges agreed that I had jurisdiction, and that the order was correctly 
worded ; therefore the doubt only turns on the first point. 

But, as the question of jurisdiction is of general consequence, I shall say a few words 
upon it. 

It was said, that, acting in matters of lunacy under a special authority, the chancellor 
had no power over the estate, except by the bond taken from the committee ; and when the 
lunatic is dead, and the bond giveu up, the proceedings must be by bill in the Court of 
Chancery. 

When a person is found a lunatic, the king alone can grant a custody of the lunatic by 
sign manual, and therefore, to save repeated applications, there always is a sign manual lo 
the Chancellor, on his coming into office. 

This warrant is a special authority to make the grant, but extends no farther ; and tbe 
grant being made, the Chancellor then acts, not under the warrant, but as keeper of the 
king's conscience, in the exercise of this branch of the prerogative. If the warrant was 
granted to any other officer of state, it would not enable that officer to act after the grant 
made, but merely to direct the grant. 

All appeals in this matter, and every exercise of prerogative, must he to the king, is 
council. 

Neither reason nor precedent warrant the position, that the jurisdiction ceases with tbe 
death of the lunatic. In the case of Ex parte Roberts in Atkvns (3 Alk. 30S), leave bad 
been given to traverse the commission, but Dr. Finney, who had obtained a conveyance of 
an estate in Barbadoes from Roberts, agreed to be bound by it. 

After the lunatic died, Finney refused to be bound; on the 29th of August, 1745, Lord 
Hardwicke, on examination of precedents, granted an attachment against him. 

The first question is, whether Lord Northington's order was right, i. e. whether the rent* 
and profits of a lunatic's estate may he applied to nay off an incumbrance on the real estate, 
or must be preserved for the benefit of the next or km. 

It was said to be a general rale, that the Court will not alter the lunatic's property, ta 
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Master, to settle the proportions for # lhe lunatic's maintenance, [ # 237] 

and the payment of his debts, from Ihe two estates, the Scotch and 

the English. (3) From hence I gather, *that the Court varies the [*238] 

interest in the personal estate, without regard to the interest of the 

next of kin, Sergeson v. Seahy, 2 Atk. 412. In all cases, the Court 

should make such an application as the lunatic himself, if sane, would 

have done. 

In Grimstone's case, the decision was favorable, in the event, to the 
heir-at-law ; because he was to take the property in the way he found it. 
It would have been the same with respect to the next of kin, if the change 
had been for the benefit of the lunutic. 1st. The general rule is, that 
what is done, be for the benefit of the lunatic ; but this is not to be pur- 
sued by unnecessary alterations. 2d. That the order being made, and in 
full force, the persons entitled after the lunatic must take it as 
they find it, and have no *equity between them. The case of the [*239] 
Marquis of Annandale does not seem to apply ; I very much doubt 
the accuracy of Vesey's report : the dicta are very loosely taken ; the 
two points determined there do not affect this case ; and, in fact, the 
decision most materially varied the succession. The reference was to 
consider what would be for the interest of the estate. The interest of 
the lunatic was in that case almost a nullity. There was an heritable 
jurisdiction ; Lord Annandale, being under no entail, was entitled to the 
money paid for it. But it is very clear that Lord Hardwicke meant to do. 
wrnt was for Lord Annandale's interest. As to the other point, he meant 
to put it into the usual course of the Court. The case of Flanagan v. 
Flanagan, shows that the Court thought there was no equity between the 
real and personal representative. The sale there was wrong ultra, the 
debts, but, at the death of Flanagan, what would have been land was 
money, and Lord Camden thought the representatives must take it as they 
found it. 

The consequence is, this bill must be 

Dismissed. (4) (b) 

tbe prejudice of his successor, rightly understood. It is true, the Court will not buy or sell 
land for him, but, in the man age meal of ihe estate, the governing principle is the interest of 
the lunatic. 

Lord Macclesfield lays it down properly in Dormer's case (2 Wms. 262) : there 200/. per 
annum, was applied to keep down the dents. 

It is frequent to order repairs out of rents and profits. If the mortgagee should enter, the 
rents and profits would be applied to the principal as well as to the interest, and therefore 
why should not the Court order this application. 

Rents and profits are the fruits of the real estate, they differ very much from other per- 
sonal estate ; and it would be loo hard upon the heir, to impoverish the real, for the benefit 
of the personal, estate. 

The case of infants is different: for an infant has a personal interest to increase 
the personal fund, which is sooner subject to his disposition than the real estate ; and yet. 
even in the case of infants, the Court will order repairs to be made out of the rents and 
profits. 

Upon the best reflection, I think my order was mistaken ; and that Lord Northington's 
order ought to stand. 

(3) See the notes in the Editor's edition of Ves. sen. (4th) 2 vol. 381, and the Suppl. to 
Yes. 36ft, 366. s 

(4) Without costs. — R. L. 

(b) See Eden on Injunct. (2d Am. edit.) 266, 267; Ex parte Bromfield, 1 Yea. jun. 453, 
Hovenden's notes ; i Supp. 162, et seq. and cases cited. 
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[Nourse v. Finch.] 
Hornsby v. Finch. 

[Vide S. C. 1 Ves. iun. 344, and 2 Ves. jua. 78.1 3d June, 1791. Mr. J. Boiler, 
sitting for Lord Chancellor. ^3d July, 1791, Lord Chancellor Thurlow. 5th 
and 6th March, 1793, before the Lord Chancellor Loughborough. 

(No Entry.) 

Testator gives to defendant several benefits, in case she continues unmarried ; but gives her 
a sum of money secured on a market absolutely, and appoints ber executrix ; the residue 
undisposed of, shall go to the next of kin; (1) the parol evidence, as to the intention of 
testator, being doubtful. (2) 

Sir Charles Nourse, of Oxford, made his will, 18th of February, 1789, 
by which, after providing for his funeral, &c.,as to his worldly estate with 
which it had pleased God to endow him, he gave as follows (inter aUa) : 
to the defendant Elizabeth Finch, the house wherein he then dwelt, and 
another house in fee, provided she did not marry but continued single, and 
in case she should marry, then the devise to become null and void ; he 
gave to her his household furniture, dec, on the same condition, and also 
gave to trustees 15,000/. 3 per cent, reduced annuities, in trust, to permit the 
defendant to take the interest for life, provided she remains single, and from 
and after her decease or marriage, then he gave the same over. Then, 
after several other legacies, he gave to the defendant, the sum of 1100/., 
secured to him on the Oxford Market, to dispose of as she should think 
fit ; he then gave to trustees a sum of 2500/., to permit the de- 
[•240] fendant to receive the interest for life, provided she did not # marry ; 
he gave to trustees 4000/. reduced annuities, to permit his sister 
(the original plaintiff) to receive the interest thereof for life, with re- 
mainders over; he also gave to Richard Finch 8000/. secured on the 
Oxford Canal; and 1300/. stock in the said canal, on condition that 
he should surrender his right and title to certain copyholds of the tes- 
tator, to the use of the defendant in fee, and after several other devises 
and bequests, to a very great amount (but without making any disposition 
of the residue), he appointed the defendant sole executrix of his will. 

The testator died about the 19th of April, 1789, leaving (the original 
plaintiff) his sister his sole next of kin, and the defendant his executrix 
surviving him; the latter proved the will, and possessed herself of his per- 
sonal estate. 

The original plaintiff filed the present bill, claiming the residue as next 
of kin; and, to show that it was not the testator's intention to give the 
same to his executrix by that description, she stated, that the testator 
about a month before his death brought his will ready prepared to Thomas 
Walker, Esq., at Woodstock, and desired he would peruse it and see 
whether it was properly drawn ; when he observed to the testator, that, as 
he had disposed of a very large property, it might perhaps exhaust his 
whole fortune, but, if there should be a surplus, he had not made any dis- 
position thereof by the will ; to which the testator replied, that he had not 
disposed of his fortune by 7 or 8000/. but intended to give that by a codi- 
cil in his own handwriting, and desired he would draw the form of a codi- 

(1) See Martin v. Rebow, antea, 1 vol. 154, and the Editor's notes ; Bowker v. Hunter, 
ibid. 328, &c. &c. 

(2) See in Clennell v. Lewthwaite, 2 Ves. jun. 471, &c., per Lord Thurlow, C. in Ellison 
v. Cookson, antea, 3 vol. 63, &c. &c. 



1793.] 



Nourse v. Finch. 175 



cil with blanks, and send it to him by the post to Oxford ; and upon 
opening the will, the sketch of a codicil, which had been sent, was found 
therein, but not executed by him. 

The defendant, by her answer, insisted upon her claim to the residue 
as executrix ; and said she believed she should be able to prove that the 
testator did not intend it should result to the next of kin, but on the 
contrary, that he believed it would belong to her ; his sister having a 
very ample provision for her life, and the defendant having attended the 
testator in his infirmities, and she and her family having been always con- 
sidered by him with great affection, and said, she had been informed 
that the (original) plaintiff understood from the testator, that 
•she was not to receive any more of his property than was par- [ # 241] 
ticularly given to her. 

The cause was heard on the 3d of June, 1791, before Mr. Justice Buller, 
sitting for Lord Chancellor. 

It was agreed by the counsel on both sides, that this was a question to 
be decided by parol evidence, which was accordingly read. 

On the part of the plaintiff, it was to the following effect : — 

John Walker (an attorney at Oxford) swore that he was applied to by 
the testator, to prepare his will, which he accordingly did, and that the 
testator being at his house, and discoursing on the subject of his will, the 
witness reminded him, that he had not disposed of the residue of his prop- 
erty, to which the testator replied, that he meant to dispose of it by a 
codicil of his own making. 

Thomas Walker, brother of the last witness, stated a conversation on 
the subject of the will (at the time it was submitted to his approbation), in 
which the testator said, he had 7 or 8000/. more to dispose of, which he 
meant to give away by a codicil in his own handwriting, and wished the 
witness would give him the outlines of one, which he did, and which was 
the same as was found with the will. 

For the defendant, Richard Finch (her brother) spoke of great intima- 
cy with the testator, and of his speaking in general favorably of the de- 
fendant: and with respect to the (original) plaintiff, he said, that he (had, 
being so authorized by the testator,) offered her 2000/., 3000/., or 4000/., 
or any sura that would make her perfectly easy ; that she replied, her in- 
come was already more than she could spend, as she never intended to 
alter her mode of living, and that any addition to her property would only 
be a trouble: that the testator informed him (the witness), he had been to 
Mr. Thomas Walker, at Woodstock, for the purpose of knowing to 
whom the residue of his effects would go in case the same were not 
disposed of by him, and had been informed by him, it would go to his 
executrix, whom the testator informed the witness, was his (the wit- 
ness's) sister. 

•The Rev. Herbert Croft spoke to his intimacy with the testa- [*242] 
tor, and his kind expressions as to the defendant, who he said 
should not have less than 30,000/., and that he said to the witness, that 
though she would have the residue, yet she would not have so much as 
she deserved (this conversation was after the making of the will) : that 
the testator had often expressed anxiety, lest any unworthy person should 
marry the defendant, for the sake of her property ; and consulted the de- 
fendant how it might be possible to conceal the amount of the property 
she would acquire by his will ; that the witness informed him, the best 
way would be, that the will should be so made, as that she should be en- 
titled to the residue, which advice the testator approved ; that in March, 
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previous to the testator's death, he (the witness) received a letter from the 
testator, in which he informed him, that he had settled his affairs in the 
way the witness advised, but he thought he had not done enough for Miss 
Finch (the defendant), but that the witness, having destroyed the letter, 
could not recollect whether the expressions used by the defendant were 
" I have followed your advice, and have taken all the care I could that 
Miss Finch should have the residue, and not be made a prey of," or " I 
have followed your advice, and taken all the care I could that Miss Finch 
should not become a prey;" but, to the best of his recollection, the testa- 
tor used the former expression. The witness stated several conversations, 
in which the testator, upon the witness's reminding him of his advice, told 
the witness that he should not forget to follow it ; and that he had fre- 
quently expressed uneasiness, from doubts whether the defendant would 
be entitled to the residue, which he always intended, for reasons the 
witness knew; that he afterwards said, he felt himself happy that his will 
was made as he intended, and everything personal undisposed of would 
go to Miss Finch, without any person being able to calculate the amount 

Richard Finch and Dr. Chapman were present when the will was open- 
ed, and, observing the residue was undisposed of, the latier asked the wit- 
ness Thomas Walker, who was also present, to whom the residue would 
go? To which he answered, to Miss Finch, as executrix, except the free- 
hold, which would go to the heir-at-law. 

This was contradicted by Thomas Walker, on his cross-examina- 
tion, who said, that he did not at that time intimate any opinion on the 

subject. 
[•243] # Mr. Mansfield, Mr. Graham, and Mr. Abbot, for the plaintiff, 
commented on this evidence, and contended that the gift of the 
eleven hundred pounds, being a gift out and out, brought this case within 
that of Middleton v. Spictr (ante, vol. i. p. 291), and that the making a 
codicil, without appointing a residuary legatee, was similar to that of The 
Bishop of C/oyne v. Young, 2 Vesey, 91. 

Mr. Solicitor-General (Scott), Mr. Richards, and Mr. Alexander 9 for the 
defendant, contended that the result of the evidence showed the intention 
of the testator to be, that the defendant should take the residue as execu- 
trix. They treated the legacy as being specific, and relied on the distinc- 
tion taken in Bowker v. Hunter (ante, vol. i. p. 328), as referring to 
Southcote v. Watson, 3 Atk. 226, and relied particularly on Lawson v. 
Lawson, in the House of Lords, 7 Bro. Pari. Cas. 511. They also cited 
Brassbridge v. Woodroffe, 2 Atk. 69, where there was enough to show 
that the testatrix intended that the next of kin should not take, and that 
gave the residue to the executors, though not disposed of by the will. 

Mr. Justice Buller stated the will, and spoke as follows: — 

If the case was confined to the will itself, it is impossible to doubt, after 
various decisions on the subject, that the residue will go to the next of 
kin, as a resulting trust, and not belong to the executrix. The different 
provisions which are made for Miss Finch, some for life only, some in 
fee, on condition she did not marry, and one absolutely, and without any 
condition, out of the personal estate, afford a violent presumption, that the 
testator, at the time he made his will, intended nothing more for her than 
he had expressly or specifically given to her. 

But, besides the convincing reasons which arise on the face of the will 
itself, the point is so fully settled by different decisions, that it would be 
shaking first principles to make a doubt about it. 

So long ago as 1709, it was considered as a rule in equity, that if part 



1793.] Nourse v. Finch. 177 

of the personal estate was expressly given to the executor, the surplus 
should be taken from him and distributed among the next of kin. 

•And in Mackworih v. Llewellyn, in 1734, the rule is stated to [ # 244] 
be, that where a legacy is plainly and simply given and taken out 
of the residue, there it is an exclusion of the residue. 

This rule was expressly recognized in the House of Lords, in Lawson v. 
JLawson; though on the particular penning of the will, in that case, the 
residue was decreed to the executrix. 

Here the 1100/. given to the defendant is a legacy plainly and simply 
given, and taken out of the residue. 

This being the true construction of the will, taken by itself, three other 
questions arise on it. 

1st. Whether the parol evidence ought to be received, to alter the sense 
of it, and to give it another construction. 

2d. If any parol evidence could be received, within what limits it ought 
to be confined. 

And, 3dly. What is the effect of parol evidence, when received. 

As to the first; if this were a new question, I should be clearly of opin- 
ion to reject the evidence sit toto, for I think it is mischievous, and incon- 
venient. Words easily receive a color. But sitting here only for an hour 
or two, or a day or two, I do not feel myself strong enough to overturn 
what has been done in a number of cases : though I must say, if the 
cause turned upon this point, I should find great difficulty in bringing 
my mind to say, that the cases in favor of the evidence ought to be ad- 
hered to. 

I agree, that in the case of an ambiguitas latens, parol evidence is to be 
received, as to the identity of the thing given, or of the person to whom it 
is given ; so also in cases of fraud, and perhaps of ignorance or mistake, 
such evidence may be given. But it by no means follows, it should be 
allowed to prove the intention of a man in any written paper, where that 
ought to be collected from the paper itself. 

•The manner in which such evidence has crept into use, in [ # 245] 
this Court, seems pretty plain, from resorting to the older cases on 
the subject, and there seems to me to have been a considerable mistake in 
some of them. 

Until the case of Foster v. Munt, 1687 (1 Vern. 473), the executor 
took all : no implication was raised, or reasoned upon in favor of the next 
of kin. There 10£ a piece was given to the executors for their care, and 
the residue undisposed of, was 5000/., which was decreed to the next of 
kin. But that case by no means warrants the admission of parol evidence 
to prove the intention of the testator. Lord Chancellor Jef tries referred 
it to the Master only to see what the surplus was ; and, to ascertain that, 
parol evidence undoubtedly was proper. 

As that case was quoted by Lord Mansfield, in Lawson v. Lawson, in 
the House of Lords, it appeared that the executor himself, who was an 
attorney, made the will; and he having given himself 10/. for his care, 
and the residue being 5000/., that was considered as a gross imposition. 

As a case of fraud there was no objection to parol evidence : but still 
that does not warrant it in the case of mere intention. 

Lord Bacon, in his Maxims, says an averment shall not be of intention ; 
it must be of matter that doth endure quantity, and not intention. 

So the law most clearly is : and it would require very pointed and nu- 
merous authorities, and very powerful reasons, to induce one to say, that 
the rule ought to be otherwise in equity. 

tol. iv. 23 
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The progressive steps which the court of equity has taken, seem to be, 
1st, to have admitted such evidence in cases of fraud ; 2d, to have 
applied the cases on fraud to other cases where there was do fraud; 
3dly, because they were determining against the known law of the land, 
that they would admit evidence partially, in order that there might be no 
reason for supposing they were not right in the intention they ascribed to 
the testator; and, lastly, having admitted evidence in favor of the 
[•246] executor, they found themselves obliged, by the plain # rules of 
equal justice, to admit evidence on the other side also : and so, by 
degrees, they got the length of explaining away a written will by loose, 
vague parol testimony. Since that they seem to have repented, in a great 
degree, of what they had dune. 

In Lady Gainsborough's case, 1691 (2 Vera. 252), the bill proceeded on 
the ground of ill design or ignorance in the person who drew the will, and 
the Court overruled a demurrer, relying on the cases of Crompton t. North, 
and Pring v. Pring, 2 Vera. 99. 

But in Crompton v. North, as that is printed, no parol evidence was ad- 
mitted, and in Pring v. Pring, the executors were expressly made so in 
trust, and 20/. apiece given them for a remembrance, above their ccsls 
and charges. The only question there was, as to the person for whom the 
trust was intended, and that being confessed by the answer, and proved to 
have been declared by the testator to be his wife, the surplus was decreed 
to her. The wife was not the next of kin. That case did not go on an 
implied trust, but on an express trust, declared and confessed. 

The case of Lady Gainsborough only goes to show that parol evidence 
may be to prove ignorance, or ill design, in the person who drew the will; 
but, in our case, no such thing is suggested. 

The same observation holds as to the case of the Duchess of Beaufort 
(2 Vera. 648. 1 Wms. 114), where the evidence given was to prove that 
the testator had given instructions to dispose of the residue, which the 
attorney had neglected to do. 

No case which I can And, except the case of the Duchess of Rutland 
(2 Wms. 209), goes the length of the present, in which it is not pretended 
that any mistake or omission has been made by any other person, or that 
the will is not exactly as the testator intended at the time that he executed 
it ; but the evidence is offered, merely to show what was the intention and 
meaning of the testator, eiiher in using the words which are found in his 
will, or at other times. 

Therefore, I feel a very strong inclination to reject the evidence 
[•247] in toto : and think I should be justified in doing it, by # the cases of 
Brown v. Selwyn, Forr. 240, and Blink horn v. Feast, 2 Ves. 27. 

In the case of Brown v. Selwyn, there was an express bequest of the 
residue to the executors, one of whom was indebted to the testator in 
3000/. on bond, and evidence was given to show that the testator in- 
tended to release it to the obligor, and had given instructions for that purpose 
to the attorney who drew the will. Lord Talbot said, " he privately 
thought that it was intended that the 3000/. should go to Mr. Selwyn, but 
he was not at liberty, by private opinion, to make a construction against 
the plain words of a will." The House of Lords would not allow the 
parol evidence to be read. 

And in Blink horn v. Feast, Lord Hardwicke said, "there might have been 
another question on the parol evidence, and it is certain it has been read 
to rebut an equity arising from a resulting trust. But, since Brown v. 
Selwyn, I have been extremely tender in admitting evidence in questions 
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of this kind ; though I never doubted it where it was to ascertain identity, 
or in case of collateral satisfaction, where there was a legacy by a father, 
and afterwards a portion given. 11 

But as the evidence has been read, I will proceed to examine what it is, 
which brings me to the second question, viz. If any parol evidence is 
to be received, within what bounds is it to be confined ? 

The evidence which has been read, is of conversations with the testator be- 
fore the making of the will, at the time of making it, and after it was made. 

But as to all the evidence, except what passed at the time of making 
the will, the case of the Duke and Duchess of Rutland, in which the 
decree was founded on the parol evidence, is a direct authority against it, 
for Lord Macclesfield said, "After all, I own the allowing parol evidence 
is exceedingly dangerous, and not to be done in cases of discourse at 
different times, from that of making the will :" and yet, abstractedly from 
that case, parol evidence has been admitted. 

•If this rule be adopted, the case then becomes extremely clear [ # 248] 
od the part of the plaintiff, for then no evidence ought to be read 
but John Walker's, who proves, that, at the time the will was made, the 
testator was so far from intending the surplus for the executrix, that he 
knew he had not disposed of it by his will, and intended to do it by a 
codicil. That was the moment for the residuary legatee, if intended. 

But, lastly, I will suppose that all the evidence is admissible, and has 
been properly read and examined. What is the effect of it 1 

(Mr. Justice Buller here recapitulated the evidence, and continued.) 

If the evidence be doubtful only, or if it be contradictory, it must be 
laid aside ; and so it was held by Holt, Chief Justice, in Petit v. Smith, 

1 Wms. 7, who said such proofs ought to be plain and indisputable, to en- 
title an executor to the benefit of the surplus. 

And in the Duchess of Beaufort's case, where the proof was all on one 
side, and seemed to have great weight, if believed, Lord Cowper laid it 
wholly out of the case; he says, " the proof of what Price (who drew the 
will) said in his lifetime, is evidence, but the slenderest sort of evidence ; 
another witness speaks less uncertainly, that she should have it as execu- 
trix, or to that effect; and a third, that the Duke gave directions, that the 
Duchess should have the estate to dispose of as executrix." It is true, the 
House of Lords admitted this evidence, and reversed the decree ; which 
there seems to be a great reason for, if the evidence ought to be admitted 
at all. But still that case shows, that the Court expect clear and consis- 
tent evidence ; and I think I may say, uncontradicted testimony, before 
they proceed upon it. 

Again, if the weight of the whole evidence be considered, what has been 
read on the part of the defendant is not to be put in competition with what 
has been produced by the plaintiff. 

The conversation with the two Walkers were held with his men 
of business, whom he consulted as to what he had to give, # to whom [*249] 
he would give it, and the manner in which he would give it ; all 
these conversations were with the express view, and for the purpose, of 
making and preparing his will and codicil. They prove that the testator 
did not mean at the time he executed the will, that the residue should pass 
by it, but he intended to dispose of it, by a codicil, which codicil was 
drawn, but never executed. And if, at the making the will, the intent 
appears, that the executrix should not take the beneficial interest in 
the surplus, no accident afterwards can give it to her. So it was laid 
down by Lord Hardwicke, in the case of the Bishop of Cloyne v. Young 

2 Vesey, 91. 
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This, instead of being contradicted, is in a great measure confirmed by 
Finch, for he says, two days after the will, the testator said he had a resi- 
due not disposed of, and that, at a subsequent time, the testator was anx- 
ious to know, not to whom he had given the residue, but to whom it would 
go, if he did not dispose of it. But then he says the testator was satisfied, 
by Walker, it would go to the executrix. 

This is contradicted by Walker, and therefore it must be laid out of the 
case; but if it be admitted, it only proves what was his intention after 
making the will, not at the time of making it. 

The evidence of Mr. Croft, when considered, goes no further; for it 
shows that the testator, so far from thinking that he had actually given 
the surplus by his will, had great doubts what would become of such parts 
of his property as he had not disposed of. But after he had made his 
will, he had been told the residue would go to Miss Finch, which he always 
intended ; that he did not always intend it, is pretty clear from the codicil, 
which was drawn by his direction. 

But conversations held with a friend of his, and of the executrix, at 
different periods, are not to be put in competition with expressions and 
declarations made in the hour of deliberation, with his men of business, 
whom he employed in the very act of disposing of his property. 

There are also contradictions as to what was said by Walker when the 
will was opened ; but whatever happened at that period is too immaterial 

to deserve any observation. 
[•250] # Decree for an account, and declare the plaintiff, as sole next of 
kin, is entitled to the clear residue, or surplus, of the personal estate 
not expressly disposed of by the will. 

The defendant in this cause presented a petition of rehearing to the late 
Lord Chancellor, by whom it was reheard, 28 July, 1791, but no judg- 
ment was given. 

In April, I71H2, the plaintiff died, having made her will, and appointed 
the Reverend Dr. Horns by, and others, her executors, who revived the suit 
which was set down before the late Lords Commissioners, but never heard 
by them ; and on the 5th and 6th of this month, it came on to be reheard, 
before the present Lord Chancellor. 

The arguments and cases cited were much to the same purport as 
before ; the case of Lord North v. Purdon, 2 Vesey, 495, alone was added, 
aud some observations made upon the evidence, the repetition of which is 
rendered unnecessary, by its having been so fully considered by Mr. Justice 
Buller, and after the argument, this day (8th March), 

Lord Chancellor gave judgment to the following effect : — 

I have no doubt in this case, as I think the decree is perfectly right ; 
and as I fully concur with Mr. Justice Buller, I shall be the shorter in 
giving my reasons. 

There are two questions. 1st. It is contended, that here is sufficient, 
on the face of the will, to rebut the equity in favor of the next of kin; 
And, supposing it to be so, the parol evidence seems perfectly unnecessary. 

This question has been much agitated for above a century. 

It is impossible that any man who has had any experience in this Court 
should not have a bias in favor of one or other of the different opinions 
which have been entertained on this subject. I acknowledge I have a 
precedent tendency in favor of the executor. 

It is much to be wished some one positive rule had been adopted. 
[*251] I have often thought, that determining on the particular •circum- 
stances of each case was very inconvenient, and if any rule had 
been laid down, it would have been more convenient. 
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If that rule was, that the executor should take all the residue except 
where it was expressly given away, though it would have pressed itself 
upon the judge, sometimes, as severe, it would have been no general 
inconvenience: the law being known, testators would have seen that it 
was necessary to dispose of the residue, if they did not mean the exe utor 
to take it. Or if it had been considered otherwise, that the appointment 
of an executor was an appointment to an office only, and that a testator 
giving a part could not mean to give the whole, that might have answered 
the purpose as well : but there have, in the determinations, been distinc- 
tions heaped upon distinctions. 

The rule in the case of Law son v. Lawson, is a good one to steer by, 
that a legacy will take away the residue, and that, to take it out of the 
rule, the legacy must be so qualified, as to show that it is not inconsistent 
with the executor's taking the residue. 

If I were to rest on the circumstances of this case, I think they show 
that the testator did not mean the executrix to take the residue. The 
interests given to her are all, except one, given over on her marriage ; 
in the midst of these there is one legacy of 1 100/. which she may dispose 
of: his anxiety was, that she should be kept in a state of celibacy ; though 
provided for, in other respects, most amply ; but he was afraid of her 
being made a prey of ; he could not mean to throw out a temptation to 
marry her by a large residue. I should, therefore, have no difficulty in 
declaring that the particular legacy showed it could not be his intention 
that she should take the residue, (a) 

I cannot help regretting that the determinations have led to the intro- 
duction of parol evidence ; here the parol evidence all arises from the 
recollection of conversations, and is collected more from the substance 
of what other persons said to the testator, than from what he said him- 
self; part of Herbert Croft's evidence is only a recollection of an answer 
to a letter, which are both lost ; that the testator used one expression 
or another, perfectly different in meaning.; he does not know which 
was used, but, from his habits of thinking, is led to believe it was 
one. The * admission of such evidence, is exposing the will of a [*252] 
testator to the explanation of everybody who ever conversed with 
him. But here res ipsa loquitur that he had no such intention ; the codicil 
was found unexecuted with the will, beginning with the words, <4 whereas 

1 have not in my will disposed of the residue : " John Walker says, that 
when he returned the draught of the will, drawn from the instructions, 
he observed the residue was not disposed of; the testator's answer was, 
" I mean to dispose of it by a codicil of my own making.' 1 The testator 
directed him to send it him to his brother Thomas ; at the time of the 
execution, John Walker reminded him again of the residue not being 
disposed of. The testator goes to Thomas Walker, who observes, as so 
much was disposed of, perhaps there was no residue. The testator replied 
that there was a residue, but he meant to dispose of it by a codicil. 
Thomas Walker reminds him of the county hospital. Thomas Walker 
afterwards draws a codicil, beginning with the declaration, that there was 
somewhat undisposed of; this was the codicil found unexecuted with the 
will, and it being found so, it gives a consistence to the whole matter.. 

(a) See Middleton v. Spicer, 1 Bro. C. C. 201 ; Dean v. Dal ton, 3 Bro. C. C. 636, and 
notes and cases cited. In Massachusetts, and some other Slates, the executor is a trustee 
for the residue undisposed of, in all cases. Hayes v. Jackson, 6 Mass. 153 ; Hill v. Hill, 

2 Hayw. 298; Denn v. Allen, 1 Penning. 44. See also 3 Phil. Ev. (Gowen & Hill's notes) 
1495, 1496 ; 2 Story, Eq. Jar. ch. 33, § 1208 ; Martin v. Rebow, 1 Bro. C. C. 154, 165, and 
notes ; Bowker v. Hunter, 1 Bro. G. G. 328, and notes; Batteley v. Windle, 2 Bro. C. C. 31, 
and notes ; Nourse v. Finch, 1 Ves. jnn. 344, Hovenden's notes, 3, 4, 5 ; 1 Sapp. p. 140, 141. 
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Finch's evidence is as strong for the plaintiff, as the Walkers. It appears, 
from the whole, that he had a residue, and he wished to know how it 
would go; that he wished to establish a charity for decayed tradesmen; 
that Thomas Walker had satisfied him as to the residue. So he had ; he 
had furnished him with the means of disposing of it, in two minutes, by 
filling up the blanks in the codicil. Dr. Chapman's evidence only takes 
up a scrap of a conversation. The whole of the testator's conduct shows 
his intention. The highest to which it can be raised is, that Sir Charles 
Nourse had great doubts about his residue ; and that he had a great 
degree of favor, increasing towards the last, to Miss Finch ; but that he 
had a varying unsettled intention, with respect to it ; that he had no in- 
tention, when he made his will, to dispose of the residue ; he then 
thought there was more to do. (6) The decree must be 

Affirmed. 

(6) Lord Tburlow also, in the case of Ellison v. Cookson, ante, vol. iii. 61, S. C. I Yes. 
jun. 110, as Mr. Justice Buller, in the present case, expressed a strong opinion against tbe 
propriety of admitting parol evidence to rebut an eauity ; while Lord Ken yon, on the other 
hand, S. C. ante, vol. ii. 307, thought it a very wholesome rule. It is, however, at present, 
clearly established, that external evidence, ana all parol declarations, whether made before, 
or at, or after making the will, are admissible in favor of an executor, to whom a legacy is 
given, to rebut the resulting equity for the next of kin. Their weight and efficacy indeed, 
as observed by Lord Eldon, 7 Ves. 613, are, according to the circumstances under which they 
are made, extremely different ; a declaration at the time of making the will is of more con- 
sequence, than one afterwards ; and a declaration after the will, as to what the testator had 
done, is entitled to more credit than one before the will, as to what he intended to do ; for 
that intention may verv well be altered ; but he knows what he has done, and is much more 
likely to speak correctly as to that, than as to what he proposes to do ; though these parol 
declarations are all alike admissible, whether consisting of conversation with people who nave 
nothing to do with it, people making impertinent inquiries, and drawing from -him angry 
answers, or in whatever form, they are all evidence ; but they are entitled to very different 
credit and weight, according to the time and circumstances. The cases upon this subject 
are Littlebury v. Buckley, 2 Vern. 677 ; Batchelor v. Searl, ib. 736 ; Petitt v. Smith, 1 P. W. 
197 ; Lady Granville v. Duchess of Beaufort, ib. 114 ; Rachfield v. Careless, 2 P. W. 158 ; 
May v. Lewin, cit. ib. Duke of Rutland r. Duchess of Rutland, ib. 210 ; Blinkhorn r. Feast, 
2 Yes. 27 : Lake v. Lake, I Wils. 313; Stephenson v. Heathcote, 1 Eden, 40 ; Thornton v. 
Lacev, 2 Ves. jun. 149 ; Trimmer v. Bayne, 7 Ves. 618 ; Walton v. Walton, 14 Ves. 318; 
Langham v. Sanford, 17 Ves. 435, affirmed on appeal, 2 Meriv. 6. Parol evidence cannot 
be admitted to raise but only to rebut an equity, Freemantle v. Bankes, 5 Ves. 79 ; Monck 
«. Lord Monck, 1 Ba. & Be. 298. But it may be adduced by tbe next of kin, in opposition 
to the rebutting evidence of the executor, and in support of the original presumptive equity. 
Rachfield v. Careless. 2 P. W. 158 ; Langham v. Sanford, cit. sup. — Eden. 

4 But where a conclusive intention is evident on the face of the will, parol evidence can- 
not be let in on either side. Gladding v. Yapp, 6 Madd. 69 ; Lynn v. Beaver, Tarn. 68; 
Langham v. Sanford, 2 Meriv. 17 ; Giraud v. Hanbury,2 Meriv. 763. > 



[♦253] Nobkissen v. Hastings. 

[Vide S. C. 2 Ves. jun. 84.] Lincoln's-Inn-Hall, 11th March. 
(Reg. Lib. 1792. B. fol. 243.) 

Plea, where one part is inconsistent with the other, overruled. (1) 

The bill stated, that the defendant was, in the year 1780, under the 
•appointment of the East India Company, Governor of Fort Saint William, 
and applied to the plaintiff by Caunto Baboo, his agent, for a loan of 
30,000 (2) sicca rupees, amounting to 37,500/. sterling, at the usual rate 



(2) 



1) Vide Mr. Beames's Observations on this case, in his Elem. Pleas in Eq. p. 39, 40. 
~ v " 300 sicca rupees." — Lord Redesdale's MS. correction. 
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of interest there, to be secured by bond ; to which the plaintiff assented, 
on condition of having the bond executed and delivered into the posses- 
sion of Caunto Baboo, to remain with him till the money was paid by the 
plaintiff, when the plaintiff was to be at liberty to take the same into his 
possession, and to enforce the same against the defendant, if necessary ; 
and the defendant did make and execute the bond, and delivered the same 
into the possession of Caunto Baboo; and that the plaintiff paid the 
money by instalments; and that, after payment thereof, he applied to 
Caunto Baboo to deliver up the bond, who informed him that he had de- 
livered up the bond to the defendant, who had destroyed the same, or had 
it now in his custody ; and the bill interrogated to the facts of the appoint- 
ment as governor, and of the loan, and prayed a discovery of the several 
matters, and that the defendant might be decreed to deliver up the bond 
to the plaintiff. 

To this bill the defendant put in a plea in bar : and as to all the matters 
of the discovery required by the bill, pleaded that, by the act of the thir- 
teenth of the present king, it was enacted, " that no governor-general, or 
any of the council, should acceptor take, from any person or persons, any 
present, gift, donation, gratuity or reward ; and it was further enacted that 
if any governor-general, &c, should commit any offence against the act, 
all such crimes, offences, &c. might be inquired of, tried and determined 
in his majesty's Court of King's Bench, and the person so offending, on 
conviction, should be liable to such fine or corporal punishment as the Court 
should think fit, and should be adjudged incapable of serving the Company 
in any office, &c." And the defendant, for plea, further said, that arti- 
cles of impeachment had been exhibited against him, charging him with 
great extortion, under pretence of receiving presents, and particularly, 
that he had first solicited as a loan, and afterwards corruptly taken 
as a present *from (the plaintiff) Rajah Nobkissen, a sum amounting [*254] 
to 34,000/. (which he averred to be the same transaction, and with the 
same person), and that if any such matters were done between the defendant 
and the plaintiff, as by the bill were supposed, the discovery of such mat- 
ters might subject the defendant to the pains and penalties of the said act 
of Parliament, and also to the pains and penalties of such impeachment ; 
and that the answer of the defendant, if he should admit himself to have 
done the acts charged, might be received and read against him in any 
prosecution under the act, and upon the trial of the impeachment. 

This plea came on now to be argued, when 

Mr. Attorney-General, stating the interrogatories in the bill and the 
plea, 

Lord Chancellor objected to it, as being double. 

Mr. Attorney-General answered, that a plea differs from a demurrer in 
this, that a plea may be good in part and bad in part. 

Lord Chancellor allowed the distinction; but said, that the two parts 
of this plea were inconsistent. It first stated, that the discovery would 
render the defendant liable to a prosecution in the Court of King's Bench. 
Secondly, that it would be evidence upon the impeachment, which was in- 
consistent with the former ; that, therefore, one part of the plea would 
overrule the other ; and that it struck him, that the Court would not allow 
a donble plea, much less one that was inconsistent : (a) 

(a) Story. Eq. PI. ch. 13, § 653, 654, 656, and notes ; Goodrich v. Pendleton, 3 John. Ch. 
427 ; Whitbread v. Brockhnrst, 1 Bro. C. C. 404 ; Jones r. Frost, 3 Madd. 1. 
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But gave the defendant leave to withdraw his plea, and plead it 
novo. (3)(6) 

(3) " Or answer as he should be advised." — R. L. The report in 2 Yes. 87, notices that 
the Lord Chancellor coo fined the defendants to a fortnight. 

(6) See Story Eq. PI. ch. 20, § 895 ; 1 Smith, Ch. Pr. (Am. edit.) 238, 239 ; 2 Madd. CL 
Pr. (4th Am. edit.) 273, 274 ; 1 Barbour, Ch. Pr. B. 1, ch. 6, p. 127 ; Newman v. Walla, 
2 Bro. C. C. 143, and notes. 



Edsell v. Buchanan. 

[Vide S. C. 2 Ve& jun. 83.] Lincoln's-Inn-Hall, 11th March. 

(No Entry.) 

A speaking demurrer overruled, (l) Demurrer to a bill for redemption, because defendant 
had been in possession twenty years, overruled ; the fact not appearing on the face of the 
bill, but by averment in the demurrer. 

A bill to redeem a mortgage. It stated that John Edsell, the plaintiff's 
uncle, mortgaged the premises in question, in the year 1756, to 
[*255] George Lucas, and continued in possession thereof *till his death, in 
1759. That, upon his death, the plaintiff's father, Thomas Edsell, 
entered into possession, as heir-at-law, and continued in the same till his 
death, in 1770, upon which the equity of redemption descended to the 
plaintiff, as his eldest son and heir, and that the mortgage had become 
vested in the defendant, and soon after the death of Thomas Edsell, the 
defendant took possession, and had ever since been in possession and in 
receipt of the rents and profits, and had received therefrom more than suf- 
ficient to pay the principal and interest due on the mortgage. 

To this bill the defendant demurred, and for cause of demurrer showed, 
that, upon the face of the bill, it appeared that from the year 1770, which 
is upwards of twenty years before the filing the bill, the defendant had 
been in possession of the premises, and that the equity of redemption 
had all along belonged to the plaintiff, who is not pretended to have 
been under any incapacity or disability to have a right of eotrj 
saved within the clauses of the statute of the 21st of James I., and that 
the plaintiff had not stated anything to show he had a right of redemp- 
tion. 

Mr. Attorney-General, and Mr. Hall, in support of the demurrer, argued, 
that it was now a settled rule, that where a mortgagee had been twenty 
years in possession, and it appeared so by the bill, a redemption should 
not be decreed. The second question was, whether it should be insisted 
upon by a demurrer or a plea. That when the fact appeared on the face 
of the plaintiff's bill, a demurrer was the proper way ; where an aver- 
ment of the fact was necessary, there it must be by plea. Both points 
are determined by the note on Cook v. Arnham, 3 P. Wms. 287 ; Fro* 
zer v. Moore, Bumb. 54 ; and lately, in a case at the Cockpit, of Beck- 
ford v. Close (2) (cited ante, vol. iii. p. 644). It is true, that in Agga* 
v. Pickerell, 3 Atk. 225, Lord Hardwicke had doubts whether it could 
be done by way of demurrer ; but the decisions since have established the 
doctrine. 

(1) See per Lord Hardwicke, C. in Brownswood v. Edwards, 2 Ves. 245, and the report, 
2 Ves. jun. 83. 

(2) Stated 1 Ves. 475, 2 Scho. & Lefroy, 637, 638. and 19 Yea. 184. See also the Editor* 
note (l), to Earl of Deloraine v. Brown, antea, 3 vol. 638. 
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Mr. Richards, on the other side, contended, that the length of time 
could not be insisted on by way of demurrer : if an action was brought, 
it must be taken benefit of by plea ; it could not be objected at the hear- 
ing. In Aggas v. Pickerel!, the matter was very much considered. 
Lord Hardwicke said, " he was of a different # opinion, where it [*256] 
was insisted on by way of demurrer : for how is it possible, to give 
greater allowance to length of time than the statute of limitations does ? 
If a bill is brought to redeem, and the plaintiff sets forth that he has been 
long out of possession, and does not show himself to be within any of the 
exceptions of the statute, you cannot take advantage of that by demurrer ; for 
the plaintiff may make it appear, by way of reply, or by amending his bill, 
he is within the savings of the statute : or, upon a plea, he may prove him- 
self to be within the exceptions ; but if it was to be allowed upon demurrer, 
the bill would be out of Court, and that, I think, is carrying it too far." 

Lord Chancellor said, the language of the demurrer was not suffi- 
ciently correct to show the possession out of the plaintiff for twenty years ; 
that the bill stated that the ancestor died in 1770, and that soon after the 
defendant took possession. 1 cannot draw, from thence, that he took 
possession in 1770 ; so that it does not appear upon the face of the bill, 
but by the averment in the demurrer, (a) There are many cases in which 
there has been a redemption after twenty years ; as where it appears that 
the mortgagee has treated it as a mortgage, as by keeping accounts. 

iS. C. 2 Ves. jun. 83 ; Hovenden's note (3), in 1 Supp. p. 229, 230 ; 
emarest v. Winkoop, 3 John. Ch. 129; Marks v. Pell, 1 John. Ch.594; 
Siee ▼. Manhattan Co., 1 Paige, 48 ; Fenwick v. Macey, 1 Dana, 279 ; 
Hughes v. Edwards, 9 Wheat. 489 ; Dexter v. Arnold, 3 Sumner, 152 ; 
Trash v. White, 3 Bro. C. C. 291, and cases cited ; Perry v. Marston, 2 
Bro. C. C. 399. )> Demurrer overruled, (b) 

(a) A demurrer, which is attempted to be sustained by an averment of a fact in the answer, 
is in the nature of a speaking demurrer, and is therefore not aided by such averment. Kuypers 
v. Ref. Dutch Church, 6 Paige, 570. 

See farther, as to the nature and effect of a speaking demurrer. Davies v. Williams, 

1 Sim. 5 ; S. C. 5 Russ. 607 ; Brooks v. Gibbons, 4 Paige, 374 ; M'Comb v. Armstrong, 

2 Moll. 295 ; Story, Eq. PI. ch. 9, § 448. 

(6) If the lapse of more than twenty years had appeared with certainty upon the face of 
the bill, the objection might have been taken by demurrer. Hadleyv. HeaJey, l Ves. & 
Bea. 636 ; Foster v. Hodgson, 19 Ves. 180 ; Barrow v. Martin, 19 Yes. 327 : Deloraine v. 
Browne, 3 Bro. C. C. 633, 646, and note : Hoare v. Peck, 6 Sim. 61 ; Story, £q. Pi. ch. 9, 
1 448, and note ; ante, 266, note 2 ; Edsell r. Buchanan, 2 Yes. jun. 83, Horenden's note 2, 
1 Supp. 229. 



Copeland v. Wheeler. Lincoln's-Inn-Hall, 16th March. 

(Reg. Lib. 1792. A. fol. 171. b.) 
Exceptions will not lie to an infant's answer. (1) 

Exceptions to an infant's answer had been shown for cause. 

Mr. Solicitor-General, for the plaintiff, admitted, that exceptions will 
not lie to an infant's answer, and proceeded to show cause on the merits. 

On this subject, see the following case, Strudwick v. Pargiter, Bumb. 
338, which cites Gibson v. Coleman, before Lord Talbot. 

(l)See 1 Ball. & Bealt. 653, Lucas v. Lucas, 13 Ves. 274, and the last edition (3d) of 
Lord Redesdale's Treatise, 264. < 1 Smith, Ch. Pr. (Am. edit.) 279, 280 ; 2 Madd. Ch.Fr. 
(4th Am. edit.) 346 ; 1 Barhour, Ch. Pr. B. 1, ch. 7,$ I, p. 177 ; Leggett v. Sellon, 3 Paige, 
64. y 

VOL. IT. 24 
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[•257] *Hercy v. Dinwoodt. 

By Bill of Revivor and Supplement, 

Lovelace Hercy, Administrator de bonis non of the Testator, 
William Hercy, and also a Creditor of said William Hercy, 
his Father, Plaintiff, 

William Dinwoody and William Halliday, surviving Executors 
of John Ship way, who was Executor of John Bance, the Ex- 
ecutor of the Testator William Hercy, John Cox and Eliza- 
beth his Wife, and James Matthews ; which said Elizabeth 
Cox and James Matthews are the Executors of Richard Mat- 
thews, the Defendant in the former Cause, and against whom 
an Account is directed ; 

Mary Marshall, one of the Daughters of the Testator, and Leg- 
atee under his Will ; 

Thomas Hercy Smallwood, Administrator of Henry Smallwood, 
who was Husband of Rebecca Hercy, another of the Daugh- 
ters and Legatees, and who survived his said Wife ; 

Mary Matthews, Heir-at-Law and Executrix of the said late 
Defendant, Mary Matthews, one of the Trustees in the said 
Testator's Will, Defendants. 

And, by Bill of Revivor, 

The said Lovelace Hercy, Heir-at-Law of the abovenamed 

Mary Matthews, Plaintiff, 

All the beforenamed Parties, Defendants. 

[Vide S. C. 2 Ves. jun. 87.] Master of the Rolls for Lord Chancellor. 
Lincoln's-Inn-Hall, 18th March. 

(Reg. Lib. 1792. A. fol. 317.) 

Where a party has lain by for a length of time, and suffered an estate to be distributed, he 
shall not have an account. (1) 

This bill of revivor and supplement prayed that the decree therein 
[*258] mentioned might be further carried into *execution, and that the 
plaintiff and other creditors of William Hercy might have the bene- 
fit thereof, and that the accounts prayed against John Shipway, might be 
directed to be carried on against the defendants Dinwoody and Halliday 
his executors, and for further accounts of the personal estates of Shipway 
and Matthews come to the hands of their respective executors. For this 
purpose the present bill set forth, that in Michaelmas term, 1743, Lord 
Sidney Beauclerk and John Bance, Esq., executors of William Hercy, 
deceased, filed their bill against the present plaintiff and others, and there- 
by stated, that the said William Hercy, being seised and possessed of free* 

(I ) See as to this case per Lord Redesdale, C. 2 Scho. & Lefroy, 639. Upon the point in 
general, see Earl of Deloraine v. Browne, antea, 3 vol. 633, et seq., with the Editor's notes, 
oassim, and the observations generally of Lord Redesdale, C. in Hovenden v. Lord Annes- 
lev, 2 Scho^& Lefroy, 607, 624, 625, et seq., et vide Bail fcBeatt. 71, and Chalmer t>. Bradley, 
l Jac. & Walk. 51, &c • Jones v. Turberviile, antea, 116 ; Andrew v. Wrigley, ibid. 125, 
and Pickering v. Earl of Stamford, ibid. 214. 5 !•*■"■• i 
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hold, copyhold, and leasehold estates, and of other personal estate, made 
his will, dated April 13th, 1742, and thereby devised to the plaintiffs (in 
that bill) and defendants Mary Matthews and Robert Hold aw ay, and the 
survivor and survivors of them, and the heirs, executors, and administra- 
tors of such survivor, all his real estates in the counties of Berks and Sus- 
sex, and elsewhere in Great Britain, and all his personal estate, to hold to 
them the said trustees, &c. upon trust, that they should, by and out of the 
premises thereby devised to them, or the rents, issues, and profits of the 
testator's lands, or by sale or mortgage thereof, or of such part thereof as 
to them should seem most expedient, raise and pay money sufficient to 
defray his just debts and funeral expenses in the first place, and as soon 
as the same might be done after his decease, and after payment of his 
debts, &c. to raise and pay annuities to his three daughters till their mar- 
riage, and upon their marriages to pay the portions therein provided, and 
the testator gave to the said defendant Richard Matthews, the clear year- 
ly sum of 20/. to be paid him by the said trustees, out of the said estate, 
until plaintiff came of age, for his trouble in looking after the said estate 
during plaintiff's minority. And the testator thereby charged all his real 
and persona] estate with the payment of the said several sums of money, 
and after satisfaction thereof, he devised to the (present) plaintiff all the 
rest and residue of his real and personal estate, and appointed the plain- 
tiffs (in the reciting bill) and the defendants Mary Matthews and Robert 
Holdaway, executors of his said will. And the bill further stated, that the 
testator died in April, 1743, without having revoked the said will, leaving 
the (present) plaintiff, his only son and heir-at-law, and three daughters ; 
and that, on his death, the plaintiffs (in that bill) proved the will, 
and •were desirous that the trusts thereof should be performed, [*259] 
and had applied to the defendants Mary Matthews and Robert Hol- 
daway, to join them in proving the will, and in the execution of the trusts 
thereof, but that they had declined so doing ; and the testator's personal 
estate not being sufficient to pay his debts, it would be necessary to sell 
part of his real estate, which they could not safely do without the direction 
of this Court ; therefore the (then) plaintiffs, by their bill, prayed that the 
defendants Mary Matthews and Robert Holdaway might either act in the 
said trusts or assign the same, and for proper accounts and directions for 
the management of the estates. 

The present bill stated further, that that cause came on to be heard 
10th May, 1744, before the then Master of the Rolls, when his Honor de- 
clared the will well proved, and that it ought to be established, and the 
trusts performed, except as far as to any part of the estate, which might 
be comprised in settlements, and Mary Matthews and Robert Holdaway 
declining to act, they were decreed to release to the (then) plaintiffs; and 
it was referred to the Master, to take an account of the testator's debts and 
funeral expenses, and that the same should be paid out of the personal, 
estate in a course of administration ; and, in case it should not be suffi- 
cient, the Master was to see what was due to Mary Matthews and Holda- 
way on account of their mortgages, and to take an account of rents and 
profits come to their hands ; and it was ordered, that the plaintiff's real 
estate not in settlement, or so much thereof as should be necessary, should 
be sold, and out of the money arising by the sale of the estates comprised 
in the defendant's mortgages, the defendants were to be paid the sums 
that should be reported due to them, and then such of the testator's other 
creditors who had a real lien on his real assets, and should not receive a 
•atisfaction for their demands out of his personal estate, were, out of the 
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residue of the money arising "by the said sale, and out of the said rents 
and profits, to be paid what should be remaining due to them, according 
to the nature and priority of their said demands; but such of the 
said testator's other creditors as had no real lien on his real assets, and 
should receive a satisfaction for any part of their demands, out of 
the said testator's personal estate, were to receive nothing out of the 
said real assets until the other creditors were thereout paid equal 
[ # 260] with them ; *and then all the said creditors were to be paid, 
what should remain due to them pari passu, out of the said real 
assets. 

In pursuance of this decree, various proceedings were had before the 
Master, and some parts of the real estate were sold ; but before the 
Master had made his report, Lord Sidney Beauclerk died intestate, after 
which Bance filed a bill of revivor and supplement against Lady Mary 
Beauclerk his widow, to which she put in her answer, in which she stated, 
that she did not know of more than 50/. having been received by Lord 
Sidney out of the estate of William Hercy : she admitted having taken 
out letters of administration, but that his assets were not sufficient to pay 
his debts or the money so received. 

The present bill further stated, that no further proceedings were had 
in the bill against Lady Mary Beauclerk, but the decree was prosecuted 
with the other parties ; but that, before the Master had made his report, 
the suit having become abated in the manner thereinafter mentioned (i. e, 
by the death of Bance, in 1755), plaintiff, in Trinity term, 1756, filed his bill 
of revivor and supplement against John Shipway and others, stating the 
proceedings in the cause of Beauclerk against Hercy, the death of Lord 
Sidney Beauclerk, and of Bance, and that Bance had in his lifetime received 
out of the personal estate, and the rents and profits of the real estate, the 
sum of 5000/. and upwards; and that Bance was seised of a considerable 
real estate, and of personal estate to the amount of 30,000/., and also 
setting forth that it was alleged by said Shipway, that Bance, on the 
27th August, 1754, made his will, whereby he ordered all his debts to 
be paid, and gave and bequeathed all his real and personal estate to Ship- 
way, his heirs, executors, &c, charged with his debts and legacies, and 
appointed Shipway executor, and that Shipway had proved the will, 
and possessed himself of the personal estate, and had entered upon 
and was in possession of the real estates, whereof the testator died 
seised ; and also setting forth the settlement, upon the marriage of the said 
William Hercy with Elizabeth, daughter of James Matthews, dated 10th 
and 11th June, 1715, whereby the estates in Berkshire were settled to the 
use of William Hercy for life, remainder to Elizabeth for life, remainder 
to their first and other sons in tail, with remainders over, and 
[ # 261] whereby a power was given to the said * William Hercy, to mort- 
gage the premises, for any term of years, for any sum not exceed- 
ing 400/. ; and William Hercy covenanted, that such charge should be 
paid off within three months after his decease ; and that said William 
Hercy, in pursuance of the power, mortgaged the premises for a term of 
1000 years, for securing the sum of 400/., which mortgage afterwards 
vested in Ann Ileames, in manner therein mentioned ; and that the said 
Ann Heames, and other persons interested, had filed their bill of fore- 
closure against Bance and others ; and upon the hearing of the cause, 7th 
of March, 1747, it was ordered, that it should be referred to the Master 
to take an account as usual, and upon payment of the mortgage-money, 
there should be a reconveyance to Bance and the other trustees under 
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William Hercy's will ; but upon the said cause being reheard, the decree 
was varied, and it was ordered, that, upon payment of the mortgage- 
money, &c. by the plaintiff, the reconveyance should be to him ; and also 
setting forth that the Master by his report, 23d May, 1753, reported 2561. 
3s. 9£d to be due to the said Ann Heames, for interest and costs, which 
sum, together with the principal sum of 400/. plaintiff had paid, and 
taken an assignment of the premises, and that the plaintiff had, thereby, 
become a creditor on the estate of the said William Hercy, not only for 
the sums of 400/. and 256/. 3s. 9£</., but also for a further sum of 50/., 
and that Mary Marshall had possessed some part of the testator's personal 
estate : and also setting forth, that, since the hearing of the original cause 
of Beauclerk v. Hercy, he, the plaintiff, had discovered that the greatest 
part of the testator's estates were mortgaged to John Goldwyn and others ; 
and also setting forth, that Mary Matthews and Robert Holdaway, having 
refused to prove the said William Hercy's will, plaintiff had taken admin- 
istration of the personal estate of the said William Hercy, unadministered 
by Lord Sidney Beauclerk and Bance, and that plaintiff was advised that, 
by the death of Bance, the suit was abated, and plaintiff was entitled to 
revive the same, and to have the said first-mentioned decree carried into 
execution : the said supplemental bill prayed that the said decree might 
be carried into execution, and the plaintiff and the other creditors of 
William Hercy might have the benefit thereof, and that Shipway might 
account for all such part of the testator's personal estate, and of the rents 
and profits of his real estates, as were received by Bance, and that 
he might * admit assets, or account for his personal estate, and in [ # 262] 
case it should appear that his (Bance's) will was duly executed, so 
as to pass real estate, that so much of the real estate should be sold as 
should be necessary, and for accounts against the other defendants, and 
that the plaintiff and other creditors of Hercy should be paid their debts. 
The present bill then further stated, that the defendants to that bill put 
in their answers, and that Shipway, in his answer, admitted assets to pay 
the plaintiff's demands. 

[But the answer of Shipway, having been relied upon by the Master of 
the Rolls, in giving judgment in this cause, it is more fully stated here 
than in the said bill ; and thereby, after having admitted the proceedings 
in the former cause of Beauclerk v. Hercy , the death of Lord S. Beau- 
clerk, and that Bance died about the time stated in the bill, having re- 
ceived several sums of money out of the testator's estate, but not amount- 
ing to 5000/., and made such will as was stated, and the defendant 
executor thereof, he stated that a charge being brought in before the 
Master, to whom the cause was referred, upon the said Bance, the said 
Bance brought in his discharge thereto (this appeared, by the evidence, 
to be in the year 1748), and the Master proceeded through such charge 
and discharge, whereby it appeared, what was then in said Bance's hands ; 
and in order to avoid setting out the accounts, in relation to the said 
Bance's estate and effects, which were very voluminous, the defendant 
admitted he had possessed assets of the said Bance to pay the plaintiff's 
demands, " which admission he hoped would be binding upon him, with 
respect to the plaintiff only," then, admitting the transactions as to the 
mortgage, and that plaintiff was thereby become a creditor, he said, that 
he did not claim any mortgage, or incumbrance, affecting the estate of 
William Hercy, save the sum of 405/. due to the defendant's testator 
Bance, by three notes of hand, and a further sum of 100/. 18s. for clear 
rent (after a deduction), and which he said he had been informed Bance 
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claimed before the Master : and, by his further answer, the defendant 
said that he had set forth, in the 1st schedule to his account, all the goods, 
&c. of William Hercy, possessed by Bance since the time of his examina- 
tion in the cause Bance v. Hercy, as appeared to this defendant from the 

books of account of the defendant's testator Bance, and of whom 
[ # 263] and when he 'received the same, and also an account of all and 

every sum and sums of money, received by this defendant's testa- 
tor, or by any other person or persons by his order or for his use, since 
the time of putting in his examination, for or on account of the real 
estates late of the William Hercy deceased, which was possessed by 
the said Bance, and to what amount, and the particular amount of such 
rents and profits, and of whom, and when, the* said Bance received the 
same, as appeared to this defendant, by the books of account of this 
defendant's testator Bance : and that the defendant had also set forth, 
in the 2d schedule to his answer, an account of the several payments 
made by the said Bance, since the time of putting in his examina- 
tion in the said cause, as appeared to the defendant by the said books 
of account, for which he received an allowance ; and he admitted personal 
assets of Bance, sufficient to answer what he had received of the per- 
sonal estate, and rents and profits of the real estate, of the said William 
Hercy.] 

And the present bill further stated, that the mortgagees and incum- 
brancers, by their answers, stated their mortgages and incumbrances, and 
their respective claims in respect thereof; and farther stated, that, by 
reason of the great intricacy of the said William Hercy's affairs, and the 
difficulties attending the prosecution of the suit, many of the parties had 
died, and the proceedings had become abated ; particularly, that Shipway 
was dead, having by his will, dated 3d April, 1762, appointed John 
Beard, William Dinwoody, John Dinwoody, and William Hal I id ay, 
executors, which John Beard and William Dinwoody were also since 
dead ; and the bill also stated the death of other parties, and who were 
become their personal representatives. It further stated, that the present 
defendants, Dinwoody and Halliday, had possessed assets of Shipway, suf- 
ficient to answer what was owing from him, as executor of Bance, to the 
estate of William Hercy, and prayed, as before stated, that the accounts 
directed by the before-mentioned decree might be carried on against 
them. 

The defendants, Dinwoody and Halliday, stated by their answer several 
decrees, and other means by which the estate of Bance had been distri- 
buted ; and said that they were advised, that, under the circumstances, 

the suit ought not to be revived against them, for purpose of a£ 
[*264] fecting the estate of Bance with any * account with the present 

plaintiff, Lovelace Hercy, who has rested and suffered so many 
years to elapse, and suffered the funds to be distributed in the manner 
stated, without any objection or opposition thereto; on the contrary, 
they insisted that he had lain by and suffered the estate to be applied in 
discharge of legacies, and the residue to be transferred under an order 
of this Court, as far back as the 6th of March, 1771, which is twenty 
years ago ; and, therefore, that the estate had been fully administered by 
this Court, and the cause perfectly at an end, with the privity of the 
plaintiff: and they submitted, that the plaintiff, being a party to the suit, 
was bound and concluded by the proceedings, and all that had been done 
in it. 

The cause was heard, the 1st and 2d of this month, by the Master of 
the Rolls, sitting for Lord Chancellor. 
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Mr. Solicitor-General, and Mr. Cox, for the plaintiffs. 

The plaintiff is a creditor suing for himself and other creditors of the 
estate of his father, and as such is entitled to indulgence, at least, so far as 
he sues in the right of others. 

No objection is set up but mere length of time. It is true that, in 
certain cases, this Court will suffer length of time to operate in analogy 
to the statute of limitations ; but, where there has been a decree for an 
account, the Court will not suffer the statute of limitations to be pleaded, 

1 P. Wms. 742 (Hollingshead's case). There can be no difficulty in 
this case, as there was an acknowledged balance in the hands of Bance, 
and Shipway has admitted assets ; and with respect to Matthews, the case 
is plain, he was a receiver ; there has been no decree against his assets, it 
is a mere simple contract debt. He is in the nature of a trustee, against 
whom length of time is no bar. In Johns v. Menhinniot, about three 
years ago, there was a decree after a great many years. Searle v. Lane, 

2 Vern. 37, 88, if an executor pays a bond before money decreed, 
he most pay the debt by decree, Opie v. Godolphin, Pre. Ch. 548; 
Earl of Pomfret v. Lord Windsor, 2 Vesey, 472, where the infant at- 
tained her age in 1719, and the bill was not filed till 1746, yet there was 
a decree. 

•Mr. Attorney-General, Mr. Lloyd, and Mr. Campbel, for the [*265] 
defendants Dinwoody and Halliday. 

This is a bill merely by a single creditor, and though he says he sues 
for himself and other creditors, he is the only plaintiff. He sued out his 
administration in 1790, upon an estate upon which he had the same claim 
in 1764. He ought not to be admitted to call now for an account, after 
he has stood by during the cause against Shipway for so many years. 
Courts give relief only in cases of conscience and of diligence, they will 
not give relief where there is delay. If the plaintiff was now to recover, 
as he claims for himself and other creditors, he might say to the other 
creditors, that he is not bound to distribute the effects among them ; he 
might plead the statute of limitations, or something equal to it, by 
analogy. Here the first suit was in 1743. Under the account directed 
in that cause, fiance brought in his charge and discharge ; nothing fur- 
ther was done in the lifetime of Bance, though he lived to 1755. In 
1756, the plaintiff filed his bill against Shipway, and in 1757, Shipway's 
answer came in, admitting assets of Bance : there was then no difficulty 
in proceeding, yet he permits Bance's assets to be distributed without 
interfering. Mr. Mitford's argument in Earl of Deloraine v. Browne (ante, 
v. iii. p. 633), is here conclusive ; he there said, that a party lying by so 
long, and suffering persons to treat property as their own, should not 
have relief in a court of equity. But here it cannot be called merely 
lying by ; it is acceding to the acts done as to Bance's property. In all 
the cases, where there has been such delay, relief has been refused, 
Huntonv. Davis, 2 Ch. Rep. 44; St. John v. Turner, 2 Vern. 418; 
Western v. Cartwrigkt, Sel. Ca. temp. King, 34; Pooley v. Ray, 
1 Wms. 355. Even in the case of a bill of review, after twenty years, it 
will not lie. Smith v. Clay (cited ante, vol. iii. p. 639, n.) ; Finch v. 
Finch, before the late Lords Commissioners (ante, p. 38). 

Mr. Brown, for the representative of Matthews, said that, upon a search, 
no papers could be found. 

This day his Honor gave judgment in this cause to the following 
effect : — 
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[•266] ^Master of the Rolls. 

The matter in question is not inconsiderable in point of value, 
but in precedent is very important indeed. The same circumstances 
must happen very frequently in this Court, therefore I thought it right to 
consider it fully. 

Upon consideration, I think I should not do justice to the public, if I 
permitted this cause to proceed as to the accounts prayed against the es- 
tates of Bance and Shipway. 

Hercy's executors filed their original bill immediately upon his death, 
and in 1 744 there was a decree in that cause. 

In 1748 Bance put in his examination. 

This was an important era in the cause, from which the laches may be 
imputed. 

In 1749 Lovelace Hercy came of age, and found the cause in this 
stage. 

But it appears that, soon afterwards, he found that, in consequence of 
the incumbrances of the settled estate, he was, in fact, entitled to the 
reversion, though, by the decree in Hecanes v. Bance, the redemption had 
been given otherwise; therefore, at this time, he was conusant of his 
right. 

In 1750 Matthews put in his examination. It is said, as to him, that he 
was an officer of the Court, and bound to account annually. But he was 
not, in fact, a receiver appointed by the Court. The will gave him 20/. 
per annum, to manage the estate till the son came of age ; and I do not 
know that they continued the management after that time. He continued 
in possession by the mere consent of Lovelace Hercy. 

Matthews was in the habit of paying over the money to Bance. 

These are all the proceedings in this Court. 

In 1755 Bance died ; he made Shipway his executor. 
[•267] *Lovelace Hercy was one of the heirs at law. 

At that time he was under no incapacity to sue ; on the contrary, 
in 1756 he filed his bill against Shipway and many others. 

In 1757 Shipway's answer came in, and, by that answer, he insisted 
upon being a creditor (here his Honor stated Shipway's answer). 

After tljis, What was it incumbent upon Hercy to do ? Certainly he 
was bound to proceed with due' diligence. 

In the mean time Chandler filed his bill against Shipway, and Lovelace 
Hercy was a party to that cause. 

The former cause was totally laid aside till 1790. 

In Chandler v. Shipway, a decree was made for the distribution of 
Bance's estate. Several motions were made in that cause, to which Love- 
lace Hercy was a party, by which Bance's debts and legacies were paid ; 
Lovelace Hercy sits by, and takes no notice. 

In 1762 Shipway died. 

In 1764 Matthews died. 

These are the material dates in the cause. 

It is insisted that the Court is bound to permit the plaintiff to 
revive. 

It is said, truly, that it is not like the case where presumption can be 
made of a payment ; for that neither Bance nor Matthews could discharge 
themselves, but by payment into the Court. 

It certainly differs very widely from the case where any person has a 
right to call on another for the payment of money. 

The plaintiff must then contend, that no distance of time can bar 
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a demand of this sort — for, if any distance of time will *bar, I [*268] 
think it must be admitted there is sufficient laches in this case. 

As to the reasoning in the Earl of Deloraine v. Browne, I think, on prin- 
ciples of public policy, the person guilty of such laches shall not be relieved ; 
and if any benefit arise to the accounting party, he will be entitled to it, 
after such length of time. 

I am afraid there are many other cases in this Court under similar 
circumstances. 

As to the cases which have been cited, 

HollingsheacFs case, 1 P. Wms. 742, decides, that, after a decree, the 
statute of limitations is not pleadable; and certainly no demurrer lies to a 
bill of this nature ; but nothing appears from that case, but that, as a plea, 
the defence was not allowed, and that I admit, (a) 

The Earl of Pomfret v. Lord Winsor is a very extraordinary case ; there 
an infant was entitled to the residuary persona] estate of Lord Jefferies, 
and there was very gross conduct in Lord Windsor — and this is certainly 
the strongest case in favor of the plaintiff. 

Johns v. Menhinniot is a very strong case, yet there were several cir* 
cumstances in that case that do not exist in this; there the claim did not 
arise till after a life in being. It was a fraud to take possession of the 
estate without notice to the legatees. The estate was ordered to be sold ; • 
but, in fact, never was sold. The receiver continued to keep possession 
until his death, and Sir John Moles worth did the same, and then gave it 
up to Menhinniot, and there is no objection made by Lord and Lady Bay- 
ham to the account. I doubt whether that case can bear on the present. 
Do they establish this broad ground, that, after any length of time, parties 
have a right to prosecute such accounts? 

As to the Earl of Deloraine v. Browne, the counsel have referred prin- 
cipally to the argument ; for not much was said there by the Court. 
With respect to Smith and Clay, of which there is a very accurate note 
there, I beg particularly to refer to the words of Lord Camden, which are 
peculiarly energetic. 

• Here, surely, Lovelace Hercy has slept upon his right. [*269] 

Then it is said, that the rights of other persons are concerned 
— but I cannot say that creditors shall come at any distance of time ; they 
must abide by the conduct of the party who manages the cause. 

Huet v. Fletcher, 1 Atk. 467 ; St. John v. Turner, 2 Vern. 418 ; West- 
ern v. Cartioright, Ca. temp. King, 34 ; Pooley v. Ray, 1 Wms. 355 ; 
which I mention for the particular manner in which Lord Cowper ground- 
ed his decree, as I think it appears by the Register's book. 

Then, am 1 bound by any rules 1 The cases depend on their particular 
circumstances. 

I do not agree that it is perfectly clear that, at Bance's death, he was 
indebted to Hercy. It appears that some payments were made after his 
examination. What did Hercy do, when he came of age? He permitted 
Bance's estate to be divided. 

Therefore, after this length of time, and so many representations, I 
think these accounts should not proceed, (b) 



a) See Lord Shipbrooke v. Lord Hinchinbrooke, 13 Yes. 387 



fir in obedience to the statute of 



(-, . ... 

(b) Long acquiescence and lapse of time are. by analogy, or in obedic 
limitations, a bar to a bill for an account. Baker v. Biddle, 1 Bald. 394, 418 ; Graham v. 
Torrance, 1 lied. 210 ; Parks v. Rucker, 6 Leigh. 149 ; Carr v. Chapman, ib. 164 : Armitage 
v. Forbes, Hayes, 822 ; Parrott v. Palmer, 3 My. & Keen. 632 ; Robinson v. Alexander, 8 
BHgh, N- S. 352 ; Bird v. Graham, I Ired. Eq. 196 ; Ellison t>. Moffat, 1 John. Ch. 46 j 

vol. iv* 25 
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' As to costs, 

It is very likely that if the accounts were taken, it might tarn oat that a 
balance was due, and there have been some neglects on both sides, and, 
perhaps, there is no case in point ; therefore I may do injustice by giving 
costs. If it was necessary, in order to deter similar suits, I would give 
costs ; but, as this case stands very much upon its own circumstances, 1 do 
not see any objection of that sort. 

Mr. Solicitor-General. Then this must be on the terms, that the de- 
fendants waive all claims on Hercy's estate, and pay the costs of the origi- 
nal suit. (2) 

To this the Master of the Rolls assented. 

Bill dismissed. 

Phillips 0. Prevost, 4 John. Ch. 205. There teems, however, to be no very definite rale apoo 
this subject ; and each case must depend upon the exercise of a sound discretion, arising oat 
of the circumstances. Rayner v. Pearsall, 3 John. Ch. 678 ; see also Burton v. Dickinson, 
3 Yerger, 112; Randolph v. Randolph, 1 Hen. & Munf. 180 : Botifeur v. Weyman, 1 M'Cord, 
Ch. 161 ; Care v. Saunders, 2 A. K. Marsh. 64 ; Love v. White, 4 Hayw. 211 ; Kingsland 
v. Roberts, 2 Paige, 193 ; Moers v. White, 6 John. Ch. 360 : Ives v. Sumner, Dev. Eq. 333; 
Bertine v. Varian, 1 EdV. 343 ; Farnam v. Brooks, 9 Pick. 212 ; Bangs v. Hall, 2 Pick. 
(2d ed.) 372, note (1), and cases cited. See farther Deloraine v. Browne, 3 Bro. C. C. 633, 
and cases cited in a note, to the point of length of time being a bar to equitable relief. 

(2) R. L. 1792, A. fol. 320, accordingly. 



[♦270] # Utteeson, Plaintiff, 

Mair the Executor, and Others the Assignees of Elisa- 
beth Tyler, a Bankrupt, deceased, Defendants. 

[Vide S. C. 2 Ves. jun. 95.] Lincoln' s-Inn-Hall, 10th April. 

(Reg. Lib. 1792. B. fol. 619.) 

Bill against the executor and assignees of a certificated bankrupt deceased for an account: 
the assignees demurred ; demurrer allowed ; the executor only being liable to the creditor; 
and the assignees to the executor only. (1) 

The bill stated that previous to, and in the year, 1781, Elizabeth Tyler, 
heretofore of London, but now deceased, was a very considerable nary- 
agent, and having, in August, in the said year, 1781, occasion to borrow 
a sum of money, applied to the plaintiff to assist her with the loan of 
10,000/. bank 3 per cent, consolidated annuities, upon her giving him an 
engagement to replace in his name a like capital sum, and, in the mean 
time, to pay hira an interest equal to the amount of the dividends on the 
said stock, and, as a further security, making a deposit with hira, of the 
grand bill of sale of a vessel called The Lady Townshend, of which she 
was at that time the sole owner: That the plaintiff, on the 27th of August, 
1781, executed to the said Elizabeth Tyler a letter of attorney, empower- 
ing her to sell 10,000/. bank 3 per cent, consol. annuities, then standing 
in the plaintiff's name, and the said Elizabeth Tyler thereupon signed 
and delivered to the plaintiff a memorandum in writing, in the words and 
figures following (that is to say), " London, 27th August, 1781 , 1 do hereby 
promise to replace and pay the dividends of 10,000/. consol. 3 per cent. 

(1 ) Vide Elmslie v. M'Aulay, antes, 3 voL 624, and the Editor's note, referring to Alstger 
v. Rowley, 6 Vea. 749, et seq. See also Troughton v. Binkes, 6 Vea. 673, «7«. 
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annuities, in the name of John Uttereon, Esq., for the sale of which he has 
given me a power of attorney, dated 27th August, 1781 : as a security 
for the above, Mr. Uttereon has -got my assignment of the ship Lady 
Townshend, which he is to return, on my fulfilling the above. (Signed) 
Elizabeth Tyler." And the said Elizabeth Tyler, at the same time, de- 
livered to the plaintiff the grand bill of sale and assignment to her of 
the said ship Lady Townshend, and for which plaintiff gave her a- receipt 
and undertaking to return the same on her fulfilling her aforesaid agree- 
ment : 

That the said Elizabeth Tyler afterwards sold out the said capital sum 
of 10,000/. consol. 3 per cent, annuities, and received the produce there- 
of: 

That in March, 1786, a commission of bankrupt issued against 
said Elizabeth Tyler, and she was thereupon found and declared *a [*271] 
bankrnpt, and the defendants, Sir E. Vernon Knt., Thomas Han- 
key, John Mair (since deceased), and Malcolm Cockburn, were chosen 
assignees, and the said Elizabeth Tyler afterwards, in her lifetime, duly 
obtained her certificate under the said commission : 

That Elizabeth Tyler did not, previous to the issuing of said commis- 
sion of bankrupt against her, retransfer into the name of plaintiff, or pay 
to or account with him for the amount or value of the said capital sum of 
10,000/. 3 per cent, consol. annuities, or any part tliereof, and therefore 
the plaintiff, at a meeting of the commissioners under the commission, 
held for receiving proof of debts, offered to prove the sum of 712/. 10s., 
being the value of 10,000/. 3 per cent, consol. bank annuities, on said 9th 
day of March, 1786, the time of issuing said commission of bankruptcy 
against said Elizabeth Tyler; but the assignees objecting to the admission 
of such proof, the plaintiff, in December, 1787, preferred his petition to 
the then Lord Chancellor, praying that he might be at liberty to go be- 
fore the said commissioners in the said bankruptcy, and prove the value 
of 10,000/. 3 per cent, consol. bank annuities, as upon the day of issuing 
the said commission ; and that he might be paid by Messrs. Mildred & Co. 
bankers, the sum of 825/. I65. 9rf., deposited in their hands, being the prod- 
uce of said ship Lady Townshend, which had been sold by the assignees 
with the consent of the plaintiff, and that the plaintiff might come in as a 
creditor on the bankrupt's estate, for the difference of the value of said 
10,000/. bank 3 per cent, annuities, after deducting the said sum of 825/. 
16s. 9<£ deposited in their hands, being the produce of said ship Lady 
Townshend, which had been sold by the said assignees, with the consent 
of plaintiff, and receive a dividend upon such difference, equal with the 
rest of the creditors who had ox should prove debts under the said com- 
mission. 

That upon hearing the petition it was ordered, that it should be refer- 
red to the Master, to take an account between the plaintiff and said Eliza- 
beth Tyler the bankrupt, relating to said 10,000/. 3 per cent, bank annu- 
ities ; and, by order made 25ih of January, 1788, it was ordered that plain- 
tiff should give to Messrs. Mildred & Co. authority to pay the said assig- 
nees said 825/. 16$. 9d. deposited in their hands, as the proceeds of the 
said ship Lady Townshend; which authority the plaintiff gave 
•to the assignees, and they, by virtue thereof, received from the [ # 272] 
said Messrs. Mildred & Co. the said 825/. 16s. 9d. ; that the Mas- 
ter, by his report 23d April, 1789, certified that the market price of said 
10,000/. bank 3 per cent, annuities on the 9th of March, 1786, when the 
commission of bankrupt issued against the said Elizabeth Tyler, was 70£ 
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per cent., which woo Id have produced 7012/. !0s., and which 7012/. 10s. 
the plaintiff afterwards petitioned the Chancellor that he might be 
at liberty to prove as a debt under the said commission ; and upon hearing 
that petition, it was ordered that the parties should proceed to trial at law, 
upon the issue, whether said Elizabeth Tyler was indebted to the plaintiff, 
at the time of her becoming a bankrupt, in any and what sum of money, 
in respect of the 10,000/., 3 per cent, consol. annuities ; and further direc- 
tions were reserved until after the trial of said issue : 

That upon the said trial of the issue, the jury by consent found a verdict 
for the plaintiff, subject to the opinion of the Court on a case to be stated : 

That a case, stating the facts as agreed to between the parties, was 
argued before the Court on the 5th of February, 1790, when it was order- 
ed that judgment should be entered for the plaintiff, which was accord- 
ingly done : a verdict was entered for the plaintiff, for 5750/., being the 
value of 10,000/. 3 per cent, consol. annuities at 57> per cent., the mar- 
ket price of that fund, on the 2d of May, 1785, when it was proved the 
said Elizabeth Tyler became bankrupt; that the assignees, not being 
satisfied with the verdict, applied by petition to the Lord Chancellor, and 
obtained an order for a new trial, and, in Michaelmas term, 1790, the issue 
was tried, when a special verdict was found, which was twice argued, and 
in Hilary term, 1792, the Court gave judgment for the assignees ; and in 
consequence thereof, the claim which had been entered on behalf of the 
plaintiff, in respect of said 10,000/. stock, upon the proceedings under said 
commission, has been since expunged from the proceedings : 

The plaintiff, therefore, insisted, that being by the decision of the said 
Court of King's Bench prevented from proving any debt in respect of the 
said 10,000/. bank 3 per cent, consol. annuities, under said com- 
[•273] mission of bankrupt, and receiving a dividend, # that he had a de- 
mand and was a creditor upon the said Elizabeth Tyler personally, 
in respect thereof, and the interest or dividends thereof, and to have said 
stock replaced by her, out of her property or effects remaining after pay- 
ment of the debts proved under said commission, and such property as 
was acquired by her after she obtained her certificate : 

That Elizabeth Tyler died on 15th March, 1791, having made her will 
dated 17th February, 1791, and thereby appointed the defendant Mair 
and others executors and trustees, and that the defendant Mair had alone 
proved said will, and was the sole acting executor, and had possessed him- 
self of Elizabeth Tyler's estates and effects, to a considerable amount : 

That the assignees had paid the several creditors who had proved debts 
under said commission 20*. in the pound, and said John Mair, one of said 
assignees, had lately died, having previous thereto accounted for such part 
of said bankrupt's estate, as came to his hands, unto the other assignees, 
and that they now have in their hands an overplus of bankrupt's estate, to 
a large amount, which remains unaccounted for to the defendant Mair, 
as acting executor under the will of Elizabeth Tyler : 

That the plaintiff having applied to the defendant Mair, acting executor 
of said Elizabeth Tyler, to purchase and retransfer into his name the 
capital sum of 10,000/. bank 3 per cent, annuities, and to pay to him a 
sum of money equivalent to the amount of the dividends that would have 
accrued due thereon, and the defendant Mair having refused to pay the 
plaintiff's demand, the plaintiff, in Hilary term, 1792, commenced an ac- 
tion at law in the Court of King's Bench, against the said defendant Mair, 
as the acting executor of the said Elizabeth Tyler, upon the aforesaid 
agreement or undertaking of the 27th of August, 1781, and the defendant 
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Mair having put in a plea ofplene administravit, the action was tried at 
the Sittings after Trinity term, when the plaintiff obtained a verdict for 
11,300/. besides costs, and caused judgment to be entered up thereon, for 
that sum, against the future assets of Elizabeth Tyler, when they should 
come to the hands of the defendant Mair, her executor : 

•The bill, therefore, suggesting that the defendant Mair had not [ # 274] 
duly administered the assets of his testatrix, and that a considera- 
ble part thereof remained in his hands, charged that Elizabeth Tyler, at 
the time of her becoming a bankrupt, was possessed of, or entitled unto, 
effects and property to the amount of many thousand pounds more than suf- 
ficient to pay the said creditors, who proved under the said commission, the 
full amount of their debts : and that said defendants, the assignees, posses- 
sed themselves of her effects, and that they have paid the several creditors, 
who so proved their debts, 20s. in the pound, and that a balance of 15,000/. 
and upwards remained in their hands. 

The bill further charged, that the said assignees received several large 
sums of money out of tne bankrupt's estate (particularizing them) after they 
had paid said bankrupt's creditors 205. in the pound, and that the same 
remained in their hands; and said Elizabeth Tyler, after she obtained her 
certificate under said commission, carried on trade or business, and there- 
by acquired property to a very considerable amount, which had been re- 
ceived by defendant Mair, as her executor ; and that the defendant Mair 
threatened to call upon the defendants, the assignees, for the money remain- 
ing in their hands on balance of their accounts, and to collect the outstand- 
ing particulars of her estate ; that the assignees threatened that they 
would settle their accounts with, and pay over the balance to, the said 
defendant Mair, as such executor, which, if they should do, the plaintiff 
charges there is great reason to apprehend, from the circumstances and 
situation of said defendant Mair, the same will be lost and dissipated, and 
that defendant Mair is now an improper person to be intrusted with the 
receipt thereof, so that the plaintiff will not be able to obtain from him a 
specific performance of said Elizabeth Tyler's agreement with plaintiff, 
dated 21st August, 1781, or any satisfaction out of her estate or property, 
in respect of the value of the said 10,000/. stock, or the interest thereof; 
and, therefore, the plaintiff insists that the defendants, the assignees of said 
bankrupt, ought to pay to the plaintiff said 11,303/. the amount of such 
damages, and also the costs of said action, out of the property or effects 
of the said Elizabeth Tyler remaining in their hands as aforesaid, and the 
said assignees ought to be restrained, by the injunction of the Court, 
from paying over to the said James # Mair, and that he ought in [ # 275] 
like manner to be restrained from receiving from them, any part of 
the moneys and effects in their hands belonging to said Elizabeth Tyler : 
and the bill prayed an account of the bankrupt's estates come to the hands 
of the defendants, and that the defendant Mair might pay the balance in 
his hands into the Court, and the defendants, the assignees, might be re- 
strained from paying the balance in their hands to the defendant Mair, and 
the defendant Mair from receiving the same, and that the bill might 
be taken as a bill of discovery only against the defendant Mair ; and for 
a receiver. 

The defendants, the assignees, put in a demurrer to the whole discov- 
ery, (2) and to the relief prayed against them by the bill ; with an answer 

(2) This is inaccurately stated, even upon the face of it : the demurrer was in termini* to 
erery particular passage in the bill (recapitulating each), except the circumstances above- 
mentioned as being answered. — R. L. 
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admitting the bankruptcy of Elizabeth Tyler, and that they (together 
with John Mair deceased) were chosen assignees, and that they were the 
surviving assignees at the death of Elizabeth Tyler, and that the defendant 
Mair was her executor, and had proved the will. 

The demurrer being set down for argument, 

Mr. Attorney-General, Mr. Mansfield, and Mr Stratford, in support of 
the demurrer. 

The short ground of this demurrer is, that every creditor of a deceased 
person cannot call upon the several debtors of that person, but can only 
call upon the executor of the deceased person, to sue the debtors to bis 
estate : this is determined in Elmslie v. ATAulay (ante, vol. iii. p. 634). 
In the present case, the application ought to have been by petition in the 
bankruptcy : otherwise, every creditor who becomes such after the act of 
bankruptcy, and consequently cannot prove under the commission, may 
file a bill against the assignees. Here the only claim of the plaintiff is, to 
be paid out of the assets of Mrs. Tyler. The assignees, for any surplus 
they have, are answerable only to her or her representatives. If there 
could be any title to file this bill, it must be as representative of the bank* 
rupt, which the plaintiff is not But, in this case, even the representative 
of the bankrupt could not file this bill, but must proceed by petition : and 
if the plaintiff had done so, there would have been a short answer 
[•276] to the application, that there is a petition by the • creditors who 
hare proved, for interest out of the surplus, which (if it succeeds) 
will exhaust the fund. 

Mr. Solicitor-General, Mr. Grant, and Mr. Stanley, for the plaintiff. 

If this demurrer be anything, it is a demurrer to the whole bill ; and 
then it is overruled by the answer. But the demurrer is bad in principle. 
It is not true, that a creditor cannot call upon any person but the represen- 
tative of his debtor. It is by no means uncommon to make other persons 
having the property of the debtor in their hands parties, as well as the rep- 
resentatives ; as in the case of the Bank and South-sea House, which real- 
ly are debtors to the estate. In the case at the Rolls, the first suit was 
against Jane Ogilvy, as executrix of her husband John Ogilvy, and they 
had sued out a ne exeat regno against her; it was impossible for her to ac- 
count for the estate of Patrick Ogilvy, for John's title had not accrued ; 
therefore, it seemed necessary to have an account of Patrick Ogilvy's es- 
tate against his executor. The Master of the Rolls dismissed the bill, 
but excepted the case, where there was collusion between the executor and 
the possessor of the fund. When that is the case, a bill of this sort may 
be supported. It is so laid down by Lord Hardwicke in Newland v. 
Champion, 1 Vesey, 105. There may be cases where the executor is an 
improper person to have the assets, and where the Court would appoint a 
receiver ; as where the executor is insolvent, Taylor v. Allen, 2 Atk. 213. 
Here we have charged that Mair is insolvent, at least, that there would be 
danger in letting the fund come to his hands, and the demurrer admits all 
the facts in the bill to be true. Non constat then, that we may not show 
this to be a case for a receiver ; therefore, though the matter of the demur- 
rer may be such as would go to the dismission of the bill, that may be no 
reason why there should not be an answer. 

Mr. Attorney-General, in reply. 

In the present case, the plaintiff is not entitled to either the discovery 
or the relief, because the discovery is ancillary to the relief, and he can- 
not have the relief, without the Court laying down the principle, 
[•277] that every creditor of a fund may file a bill • against every debtor to 
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it. Is it useful for the Court to have such a jurisdiction? Admit- 
ting that Mair may not now be so proper a person to have the administra- 
tion of the assets, as at the time he was appointed ; on a bill filed, a proper 
person would have been appointed receiver. So in the case of collusion 
between the personal representative, and the person having the fund, a re- 
ceiver would be appointed. The case of the Bank and South-sea House, 
being ordered to transfer a sum belonging to the testator to the Account- 
ant-General, is rather against the remedy in the case of a private debtor. 
Elmslie v. Ogilvy is an authority directly with us ; it was dismissed on 
the very principle that a creditor cannot maintain a bill against the debtor 
of his debtor; collusion was not charged ; if it had, it would not have 
been sufficient. As to there being a demurrer and answer, the demurrer 
is to one part of the bill, the answer to another, which does not overrule 
the demurrer. 

Lord Chancellor. Here the answer does not touch the matter covered 
by the demurrer. 

But there seems no justice in such a proceeding as this. If it is clear 
that the bill ought to be dismissed at the hearing, it may be so upon de- 
murrer. This bill is by a creditor who has obtained judgment quando 
acciderint, therefore it is right, as far as it seeks a discovery against the 
executor ; because, if he had a debt accrued after the act of bankruptcy, 
it would give him a title to the surplus. But the assignees are made par- 
ties merely because they may pay to the representatives ; the consequence 
would be, that every creditor might support a bill against every debtor, (a) 
And cut bono? If the executor is improper (and here he seems sufficient- 
ly charged to be insolvent), the Court would appoint a receiver, who 
might bring actions, and there would then be no more parties before the 
Court, and no delay. Suppose it was clear, that assignees would pay over 
a surplus to an insolvent executor, the Court, [by its peculiar jurisdiction 
in bankruptcy, would certainly prevent them,] (3) so that creditors may 
always be provided for in a shorter way than by such a bill, (b) 

Demurrer allowed. 

(3) Vide 2 Ves. jun. 98. 

(a) See Elmslie v. M'Aulay, 3 Bro. C. C. 624, note (1), and cases cited, and also note (a) 
at the end of that case, on page 627. 

(b) See 2 Story. Eq. Jar. ch. 21, f 828, 836 ; MandeTille v. Mandeville, 8 Paige, 476 ; 1 
Fonbl. Eq. B. 1, ch. 1, f 8, note (y) ; Utterson v. Mair, 2 Ves. jun. 95 ; Hovenden's notes, 
1 Supp. 231, 232 ; Eden on Injnnct. (2d Am. ed.) 363, 364. 

Where a bill charges an executor or a trustee with abusing his trust, an injunction will not 
be awarded, in the first instance ; but a receiver may be appointed. Boyd t. Murray, 3 John. 
Ch. 48. 

In all cases, not only upon an affidavit of the insoWency of the executor, but where there 
is an admission by him of a balance in his hands after the payment of debts, he will be 
ordered to pay the money into Court. See Blake's Ch. Pr. 381 ; Rutherford t. Dawson, 2 
Ves. & Bea. 17 ; Blake v. Blake, 2 Scho. & Lefr. 26 ; Mortlock v. Leathes, 2 Mem. 491 j 
Lupton v. Lupton, 2 John. Ch. 614. 
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[*278J *Abell v. Heathcote. 

[Vide S. C. 9 Vea. jun. 98.] Lincoln Vino-Hall, 31st Oct. 1792. Lords Com- 
missioners Eyre, Ashhurst, and Wilson. 11th April, 1793, before Lord 
Chancellor Loughborough. 

(Reg. Lib. 1792. A. fol. 337. b.) 

A power to sell or exchange extends to making partition. (I) 

Upon exceptions to the Master's report. The estate, of which the title 
to a third was now in question, belonged to John Nodes, and was the sub- 
ject of a marriage settlement, by which it was made subject to a charge of 
100/., a year, for the life of his wife Catherine (afterwards Catherine Ed- 
wards), and subject thereto, was settled upon the male issue of the mar- 
riage in tail, remainder to the female issue of the marriage. The settle- 
ment was confirmed by his will ; John Nodes died, leaving three sons and 
three daughters. Of these sons, Charles Nodes died soon after the father, 
without issue. Of the daughters, Sarah was married to Robert Jaques, 
junior, Catherine remained unmarried, and Margaret Mary afterwards 
married Richard Price. A commission of bankrupt issued against Jaques, 
junior, the husband of Sarah, 4th of April, 1775; Sherwood and Northage 
were chosen assignees. On the 25th of May, 1776, Jaques the younger 
obtained his certificate. In August following, Henry Nodes (surviving 

(1) Lord Eldon, C. doubted whether the present case amounted to a decision upon this 
abstract point, considering it supported by the words " or such other equivalent." See 11 
Ves. 476 ; 1 Madd. Rep. 225, 226. His Lordship observed, on the 26th July, 1820, that he 
is still of opinion, that, in point of law, a power to exchange ought not to be held to include 
a power to make partition. His Lordship's sentiments on the subject in the year 1806, will 
be seen in M'Queen v. Farquhar, 11 Ves. 473, 476. et seq. In the former reference (p. 473), 
his Lordship, adverting to the jnrincipal case, ana dissenting from the reasons siren by the 
Lords Commissioners, says : " The Lords Commissioners declined to decide the question, 
recommending another argument, and the Lord Chancellor puts it. not upon the power to 
sell, but upon the power to exchange ; or, speaking more accurately, the power to convey is 
exchange for in lieu of other lauds . But the question before me is not whether a power to 
exchange includes partition, but whether a power to sell authorizes partition." 

And bis Lordship afterwards, again alluding to the principal case, at p. 276, adds : " I 
doubt whether the language I hear and hare read, that a power of exchange is well executed 
by a partition, is authorized by any thing in that decision. Exchange ana partition are very 
different. According to Sheppard's Touchstone, and other old books, you cannot exchange 
until there has been a partition. There is infinite difficulty in saying a partition, under the 
execution of a power by a tenant for life with those who nave the inheritance in the other 
moiety, could he called an exchange. I am not surprised that the Lords Commissioners, in 
Abell v. Heathcote, had considerable doubt upon it, and I should rather have said, upon that 
case, that a partition was a conveyance for ' such other equivalent interest ' in lands (accord- 
ing to the expression of the deed), * as to the trustees should seem proper,' than put it upon 
the ground, that a power of exchanging authorized an exchange by partition. Certainly, re- 
ceiving the entirety instead of a moiety, does appear like receiving ' such other equivalent 
interest ' in lands, &c. But I am not called upon to decide whether a power of exchange 
can be well executed by partition : a point which, if it had been decided by that case, I would 
not disturb. This case was discussed in short opinions given by Sir Dudley Ryder and Mr. 
Filmer, and a very elaborate one by Mr. Booth. Mr. Booth's opinion expresses, in much 
better terms than I can, many of my own notions upon the subject." 

Sir Thomas Plumer, Vice Chancellor (in Attorney-General v. Hamilton, 1 Madd. Rep. 
226, 226), notices these observations of Lord Eldon, and that his Lordship considers the case 
as resting on the peculiar words " such other equivalent," rather than as amounting to a de- 
cision upon the point ; and the Vice Chancellor was of the same sentiments. The Editor 
thinks it very material, upon this point, that the profession should have the whole of the cir- 
cumstances before them, and is gratified to observe that the Master's report, which Lord 
Loughborough confirmed, does seem partly to illustrate the grounds of the decision. It is 
not in the reports either of Mr. Brown or Mr. Vesey ; but the Editor has annexed it from 
Reg. Lib. to page 291, postea. It should also not escape notice, that Lord Eldon himself 
seems to have been the counsel who, in arguing the principal case, made use of the precise 
argument of the *' equivalent interest " (see p. 283, postea), and must therefore have known 
the strength and weakness of the case throughout, as well as all the grounds of the ultimate 
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his brothers John and Charles, who both died without issue), also died with- 
out issue, by which event the estate descended, in undivided thirds, upon 
Sarah Jaques (or Robert Jaques junior, in her right), Catherine Nodes, and 
Margaret Mary Nodes (afterwards Margaret Mary Price). On the 25th July, 

1781, the commissioners under Jaques junior's commission made a bargain 
and sale to the assignees of all such right and interest, or possibility of in- 
terest, as Jaques, in right of his wife, might have to the undivided third part 
of the estate. And in the same year some timber having been felled on the 
estate, Price and his wife filed a bill of interpleader against Jaques and 
bis wife, and the assignees, praying that it might be settled to whom the 
third part of the produce should be paid ; and the assignees, by their an- 
swer to that bill, disclaimed, for themselves and the other creditors of 
Jaques the younger, all title to the same. Afterwards, on 16th February, 

1782, the assignees were, upon petition, removed, and Jaques the father 
was chosen sole assignee ; and an assignment, bearing date 23d of Febru- 
ary, 1792, was executed by Sherwood and Northage to him : and, 

by indentures of lease and release, # dated 25th and 26th of Febru-[ # 279] 
ary, 1782, reciting the above matters, and the death of Henry Nodes 
without issue, and Sarah's (or said Robert Jaques, junior) becoming enti- 
tled to one undivided third part of the premises, and that doubts had arisen 
whether the remainder expectant, to which Sarah was entitled, did not, 
by virtue of the said commission, become vested in the commissioners, 
and therefore they had executed the said bargain and sale ; and reciting 
also, that Sherwood and Northage, and all the other creditors of said 
Jaques the younger, had released their claims to their debts (except two, 
which Jaques junior undertook by such deed to pay) ; Jaques the elder 
bargained, sold, and released to Jaques the younger, that undivided third 
part of the premises comprised in the bargain and sale of the 25th of July, 
1781, and the right and title of Jaques the elder therein. 

Previous to some of these transactions, but after the death of Henry 
Nodes, and consequently when the estate had descended upon the three 
coparceners in undivided third parts, Margaret Mary being about to be 
married to Richard Price, a settlement was made in contemplation of that 
marriage, by which her undivided third third part of the premises was set- 
tled to the use of Richard Price for life ; remainder to Margaret Mary 
for life ; remainder to the trustees Lytton and Smith, to preserve contingent 
remainders : remainder to the use of the children of the marriage ; and in 
the settlement was contained a power for the trustees, with the consent 
of the said Richard Price and Margaret Mary his wife, to make sale of, and 
convey, surrender, and assure, or convey in exchange, for or in lieu of 
other manors, lands, or hereditaments, to be situate somewhere in England, 
all or any of the said freehold and copyhold lands, &c, thereby granted, for 
the best price, d&c, in money, or for such other equivalent (2) in manors, 
lands, or hereditaments, as should to them the trustees (with consent as afore- 
said) seem reasonable ; and for that purpose, by any deeds, &c, to revoke, 
determine, and make void the uses thereinbefore limited, and declare such 
new uses as should be necessary in the said premises. The present plain- 
tiff Abell having purchased the undivided third part of Jaques and his 
wife, filed his bill against Catherine Nodes (who was entitled to an- 
other third part), and against Price and his wife, and their daughter 

(2) These Lord Eldon seems to have thought such material words as to support the decis- 
ion, without resting it upon the abstract point that a mere power to exchange includes a power 
to make partition. See in M'Queen v . Farquhar, 11 Ves. 176 j Attorney-General r. Hamil- 
ton, 1 Madd. Rep. 285, 226, etc., and note (1), antea. 
YOL. IT. 26 
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[♦280] Catherine • Nodes Price ( who are entitled to the remaining third), 
and also against the annuitants and trustees ; and, upon the bearing 
of that cause , a decree was made, 29th January, 1788, by which it was 
referred to the Master, to inquire in what shares and proportions the par* 
ties were entitled to the estate in question. On the 23d of May , 1789, the 
Master made his report, that the plaintiff could make a good title to one 
undivided third part of the premises in question (being the part which 
was the subject of the present bill j, subject to the mortgage and annuity af- 
fecting the same ; that Catherine Nodes could make a good title to another 
undivided third part; and that Richard Price, Margaret Mary his wife, 
and Catherine Nodes Price, their daughter, could make a good title to the 
remaining third part. The defendants in that suit excepted to the report, 
in order that the plaintiff's title might be investigated : and, upon arguing 
the exception, it was overruled, and it was ordered that a partition should 
he made of the estate, in three equal parts, and a commission should issue 
for that purpose, and one third part should be allotted to the plaintiff; and 
there should be a clause in the conveyance, declaring that the part so al- 
lotted to him should be a security to the defendants against any claims or 
demands of any of the creditors of Jaques the younger, under his bank* 
ruptcy ; that. another third part should be allotted to Catherine Nodes; 
and the remaining third to Richard Price, Margaret Mary his wife, and 
Catherine Nodes Price, to be held by the plaintiff and defendants in sever- 
alty. The commissioners, by their certificate, dated 31st October, 
1789, certified that they found, by the marriage-settlement of John Nodes, 
the premises were subject to the annuity to Catherine Nodes (then Cath- 
erine Vaslet, and afterwards Catherine Edwards), and they apportioned 
that the plaintiff, and the owners of his allotment, should pay to the said 
Catherine Edwards, during her life, the sum of 70/., part of said annuity of 
100/. ; and also 10s., part of a fee-farm rent of 1/. 10s., payable to the 
crown, in respect of the said entire estate ; that Catherine Nodes should 
pay 10/. further part of such annuity, and 10s. further part of said fee- 
farm rent ; and that Richard Price, Margaret Mary his wife, and Cather- 
ine Nodes Price, should pay 20/-, the remainder of said annuity, and 10$. 
remainder of said fee-farm rent. And afterwards, by deeds beariug date 
19th and 20th March, 1790, the partition was made agreeable to such 

decree and certificate. 
[•281] # The plaintiff put this estate up to sale ; and, in the particular, 
it was stated as being liable only to a fee-farm rent to the crown 
of 10s. a year, and to an* annuity of 70/. to Catherine Edwards; but, by a 
written article added to the particular, it was stated that it was intended 
(the widow being very old) to purchase a short annuity for securing her 
annuity, to indemnify the purchaser. 

The defendant was the best bidder at that sale, and paid the deposit, 
and entered into the usual agreement to complete the purchase, upon hav- 
ing a good title made to him. Afterwards, upon laying the abstract before 
counsel, some difficulties arose on the goodness of the title, particularly* 
whether the partition was within the power of the trustees ; and also, as 
to the rent-charge, and Catherine Edwards's annuity ; as to which the 
agreement of the parties could not bind the crown and Catherine Ed- 
wards : also, some doubts were entertained as to possible claims of Jaques's 
creditors on his interest in the undivided estate ; in consequence of whicb 
the defendant Heathcote declined completing the purchase, and a bill was 
filed by the plaintiff for specific performance. 

At the hearing of the cause, it was referred to the Master [Mr. Pepys] 
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to inquire whether the plaintiff could make a good title ; who reported 
that he could ; and objections were taken to the report, in his office, in 
respect to the partition not being a valid execution of the power to sell or 
exchange, and also with respect to the fee-farm rent, and annuity ; but 
there was no objection as to the claims of Jaques's creditors. 

The Master [Mr. Pepjs] hairing made his report that the plaintiff could 
make a good title, (3) the present exceptions were taken; viz. 1st. That 
the partition was not a good execution of the power. 2dJy. [On the ground 
of incumbrances] as to the fee-farm rent. 3dly. As to the annuity. 4thly. 
As to the interest of Jaques's creditors. 
Mr. Mi t ford, and Mr. Nedkam, in support of the exceptions. 
The question, whether the trustees have made a good execution of their 
power, will depend upon this, whether a power to exchange, extends to a 
partition. Powers of this kind are construed strictly. The words, 
make partition, are commonly inserted in these # powers ; the [*282] 
omission of those words, therefore, would of itself raise a doubt 
whether it was the intention of the parties, that the trustees should have 
such power. It is of importance that the purchaser should have such a 
title as he can carry to market ; if there is a cloud upon the title, he ought 
not, therefore, to be compelled to take it. Now it is clear, that a partition* 
is not within the legal description of an exchange, which is a departing 
from lands in one place, to take other lands in another place. No 
case can be found that such a power has been held to extend to a parti- 
tion. But it may be said it was under a decree, and therefore the chil- 
dren will be bound. Nobody is bound to take an equitable estate. The 
purchaser would be liable to a suit, and to a considerable charge : the 
decree is, in this case, no bar : and the conveyancers to whom it has been 
sent are very doubtful whether the power is well executed, and wish to 
have it decided. Another objection to the title is, that the whole estate 
being liable to the annuity of 100/. it is not thrown equally upon the three 
parts, but 70/. a year is thrown upon the estate of Mr. Abell : there should 
have been an equal division of the charges. As to the estate being liable 
only to 701 a year, in truth it is liable to the 100/.: the agreement will 
not bind the annuitant, who may take her annuity out of what part of the 
estate she pleases; and though a short annuity has been purchased, there 
is no release. So, though this part is sold as subject only to 10s. a year 
fee-farm rent, it is subject to 1/. IO5., as the crown cannot be compelled 
to take part of the estate as a security ; and if either the annuitant or the 
crown comes on this part of the estate, it would only entitle the purchaser 
to a contribution, and the Court will not compel a purchaser to buy a 
chancery suit. There is also another exception to the title ; one third 

(3) The Master's report seems framed with much care, and to have been remarkably well 
expressed. Upon the point in question, Mr. Pepys certified as follows : " But as to the first 
objection, though he did see it had been a matter of doubt amongst some of the counsel most 
eminent in conveyancing, whether the power above mentioned to sell or exchange could be 
construed to extend to the right of making a partition, yet, upon the best consideration that 
be could give the subject, it did appear to him that it might be so construed, inasmuch as, he 
conceived, the power to exchange must be understood to include the power of conveying an 
undivided interest in the whole of the estate in return for a sole or separate interest in a 
divided part of the estate ; or, in other words, to make a partition. And the proceedings in 
this Court, for the purpose of carrying the partition into execution, had been such, that he 
was of opinion (as the counsel for the defendant had suggested no other objection to the title 
than what was there stated), that the above execution ofthe power was such as to enable the 
plaintiff to make a good title to the defendant of the said estate and premises. But whether, 
u the question above stated on the construction of the power contained in the settlement had 
been the subject of so much doubt, the Court would compel the defendant, under these cir- 
cumstances, to accept the title, he submitted to the judgment ofthe Court."— R. L. 
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of the estate belonged to Mr. Jaques, from whom Mr. Abell's title is 
deduced. 

Upon this exception being stated, Mr. Solicitor-General objected to its 
being gone into as irregular, there being no objection in the Master's office 
on this account. 

Mr. Mitford insisted, that any objection might betaken to the title upon 
arguing exceptions ; that the old method of taking the exception was gen- 
erally, for that the Master had certified that the plaintiff could 
[•28.3] make a good title, whereas, he ought # to have certified that he 
could not make a good title ; and that, under such general excep- 
tion, any defect in the title might be stated; that the present method of 
stating the particular objection was only for convenience; but if it was 
necessary to give it in the form of an objection in the Master's office, it 
ought to be sent back to the Master for that purpose. 

Lord Commissioner Eyre said, that if there was a substantial objection, 
it certainly should not be precluded, but should be admitted, either by 
sending it back, or some other means. 

Mr. Mitford stated, that claims might arise by the creditors of Jaques, 
against which the purchaser ought to have an indemnity. 

Mr. Solicitor-General, Mr. Mansfield, Mr. Lloyd t and Mr. Stanley, for 
the plaintiff. It is incumbent on us to make it out, that the trustees had 
such powers as extended to a partition. The opinions of the conveyancers 
are, upon the whole, in favor of the title. The question depends on the 
meaning of the settlement, and whether receiving a divided third part of 
the same estate, for an undivided third part, does not amount to an ex- 
change. At law, an exchange has particular requisites : but, even at com- 
mon law, such an exchange would be good ; it is not necessary, even there, 
that there should be a transmutation of possession ; but it is sufficient, that 
a different title is taken from that parted with, Perkins, Exchange, 119, § 
267 ; 1 18, § 266, a rent may be taken for land, § 267, a release of esto- 
vers or right of way. But an equitable exchange need not be so exact. 
Here the words of the power are, to exchange for other manors, &c, or 
for any equivalent interest. (4) Is not the taking a third undivided, an 
equivalent interest? (4) As to the interest of Jaques's creditors, that 
was discussed before; the decree was made the 29th of January, 1788; 
some of the parties were then adverse, the Master reported a good title to 
be made ; and exceptions to the report were overruled. It appeared to be 
the case of an old bankruptcy, and no claims made under it. 

Mr. Mitford, in reply. As to the objection, that I have cited 
[•284] no cases like the present, it was incumbent on the other side *to 
show that the words used here extend to the case of a partition. 
The present case is entirely new. Those cited on the other side do not 
apply, as they are all cases of estates in severalty. It is said an equitable 
title is sufficient ; and that the Court will compel the specific performance 
of a contract to purchase. I say the Court never has compelled it, because 
the Court will not compel the purchase of a chancery suit. Even in the 
case of an equity redemption, the vendor is obliged to obtain the recon- 
veyance ; he must complete his own title. Here the creditors of Jaques 
may come upon the estate ; it does not signify whether they will succeed 
in any suit they may bring, the expense will be incurred, and the Court 
will not compel a purchaser to complete a purchase, which may invoke 
him in such an expense, 

(4) See notes (1) and (?) antea, referring to ii Yes. 476, and 1 Madd. Rep. 425, 426. 
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Lord Commissioner Eyre. Was not this point discussed on the former 
occasion T The decision on the former exception seems to have decided 
the present case. 

This kind of power must be construed with the utmost liberality, be- 
cause it is a power to meliorate the estate ; the idea of the law is, that a 
partition is a melioration of the estate, as giving a divided for an undivid- 
ed share is a melioration. Upon the word sell, I should think the trustees 
should have a power of making partition ; (5) because in effect it is to 
take quite a new estate. It is difficult to say, whether it was in the con- 
templation of the parties that they should have such a power. Then the 
question is, whether the words are large enough to warrant this exercise 
of it. 

Lords Commissioners Ashhurst and Wilson, thought there was no great 
difficulty in the question, and that it was not necessary that the parties 
should have had an exchange in their contemplation ; as their general in- 
tention was to meliorate the property : they thought whatever power might 
be derived from the word sell, the other words of the power, convey for 
an equivalent, were sufficient, (a) But, as a purchaser was concerned, it 
might be proper to consider the matter further. 

As to the other matters, the Lords Commissioners concurred in think- 
ing that there must be an indemnity given. 

•The exceptions therefore stood over, and, just before the [*285] 
Lords Commissioners went out of office, they declined giving judg- 
ment in the cause. 

And, now, coming on before the Lord Chancellor, Mr. Solicitor- General 
and Mr. Nedham, supported the exceptions, and Mr. Attorney-General, 
Mr. Mansfield, and Mr. Stanley, the Master's report, by much the same 
arguments as they had used before the Lords Commissioners. 

At the close of the argument, Lord Chancellor gave judgment to this 
effect : — 

Lord Chancellor. 

I think a partition was clearly within the idea of the parties, because 
they meant to sell the estate in parts. The effect of a partition was pre- 
cisely the same as to their interests. 

If the estate had been sold to a trustee, and purchased again in shares, 
it would have been within the very words of the deed. 

The objection made by a very respectable conveyancer, seems to have 
been given up by him, on further consideration. 

They have divided the fee-farm rent ; some provision must be made as 
to that 

And for this purpose, it was referred back to the Master. (6) 

(5) M'Queen v. Farqohar, 11 Ves. 467, &c. is a direct decision against this proposition. 
Vide ibid. 473. Ac., et antea, note (l). 

(6) The plaintiff was ordered to indemnify the defendant against so much of the fee- farm 
rent of If. 10«. Sd. per annum, charged upon the said estate with other bonds, as exceeded 
the yearly sum of 10*. part thereof. As to the annuity, the Court ordered the plaintiff to 
purchase a short annuity of 702. in the names of four trustees, to be named as follows : two 
to be named by the plaintiff, and two by the said defendant Michael Heathcote, td indemnify 
the said defendant M. H. against the annuity of 70/. per annum, payable to C. E. for her 
life, and charged upon the said estate, etc. — R. L. 

(a) Mr. Sugden, in his valuable work on Powers, remarking upon this case, says ; " Until 
the question snail receive a farther decision, it can scarcely be considered clear, that a power 
to exchange will authorize a partition. It is at least very doubtful upon what ground Abell v. 
Heathcote was decided, whether upon the power of sales or upon the power of exchange." 
" And it may be observed, that if Abell v. Heathcote cannot be defended on the broad gen- 
eral ground of a partition being authorized by a power of exchange, it certainly cannot be 
supported by the words, ' each other equivalent interest ' in lands." Sugden on Powers 
(4th Eng. ed.), 477. See other remarks on this case, ib. p. 475, 476, 478. 
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[•286] *EASTER TERM. 

33 Geo. 3. 1793. 

Alexander, Lord Loughborough, Lord High Chancellor. 
Sir Richard Pepper Arden, Knight, Master of the Rolls. 
Sir John Scott, Knight, Attorney-General. 
Sir John Mitford, Knight, Solicitor-General. 

Wardell v. Wardell. 22d April. 

(Reg. Lib. 1792. B. fol. 659, 664.) 

Charge proportioned to the value of the estate. 

Lord Chancellor said, that when portions are charged on estates, to 
pay in equal rates and portions, it means to be paid prorata as to the value 
of the estates. (1) 

(1) So decreed. — R. L. 



Jane Tate v. Hilbert, et al. 

Mart Tate v. Hilbert, et al. 

[Vide S. C. 2 Yes. jun. 111.] Lincoln' 8 -Inn-Hall, 28th March. In Court, 22d 

April. 

(Reg. Lib. 1792. B. folios 254. b. and 290. b.) 

A check on a banker, given in a man's last illness, is revoked by his death, unless before 
offered for payment, and is not good as a donatio mortis causa. (1) A promissory note, in 
the last illness, not a good donatio mortis causa. 

These were two bills filed by the respective plaintiffs for the payment 
of 1000/. payable upon a promissory note, to the plaintiff Jane Tate, 
and 2001. the value of a banker's check, payable to the plaintiff Mary 
Tate or order, given to the respective plaintiffs by their uncle, Mark Bell, 
a few days previous to his death. 

The bill of Jane Tate stated inter al % " That Mark Bell, the plain- 
tiff's uncle, some time in the year 1787, requested her to reside 
[•287] with him at Battersea, and superintend his household •concerns : 
that, in compliance with his request, the plaintiff and her mother 
broke up housekeeping at Scarborough, and came to reside with him, and 
continued to do so tilHhe time of his death ; and that she, and Mary Tate, 
the plaintiff in the other bill, great niece of the said Mark Bell, 
whom he sent for in 1787, had the principal care of his household con- 
cerns : 

That the said Mark Bell, by his will, dated 23d November, 1789, be- 

3ueathed to his sister, the plaintiff's mother, 1500/., and to the plaintiff 
ane Tate 1000/., and to Mary Tate, the other plaintiff, 500/., and the 
residue in trust for the benefit of his only child, James Bell, for his life, in 



2 vol. 



Upon this subject, see 1 Roper on "Lee. pp. 1, 5, et seq. ; Hill r. Chapmau, antes, 
612 ; Blount v. Burrow, antes, 72, and Colleen v. Missing, 1 Madd. Rep. 176, et seq. 
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manner therein mentioned, and appointed the defendants executors, giving 
them power to adjust and compromise and compound debts, and to pay 
debts, upon any evidence they should think proper : 

That the testator, after the making his will, being sensible that his 
end was approaching, took frequent opportunities (when his state of 
health would admit of it) of looking into his affairs, and his papers, and 
securities for money, and making calculations of the value of his property 
and amount of his fortune, and of conversing with plaintiff thereon, and 
getting her to assist him therein ; and when such calculations were fin- 
ished, he mentioned to the plaintiff that he did not, when he made his 
will, think he was worth so much as his fortune then appeared to be, and 
that he would give plaintiff more, and would give more of his property 
away, for that there was too much for his son, and expressed an intention 
of cancelling several bonds and securities for money, which he had taken 
from several relations and friends for moneys lent, and which securities 
he and the plaintiff had been looking over; and on the 25th of January, 
1790, the testator being in his parlor, and conversing with plaintiff and 
the said Mary Tate on the statement of his affairs, he repeated his inten- 
tion of giving away more of his property ; and he, soon afterwards, can- 
celled bonds and securities from several of his friends and relations, to 
the amount of 3220/., which plaintiff, at his desire, took out of his bureau 
and delivered to him ; and he then told the plaintiff, that he would give 
her 1000/. more, as he had told her he always intended to give her some- 
thing more, and would give the said Mary Tate, his great niece, 200/. 
more ; and having observed that he had not money enough at 
•his banker's to draw for both sums, and having filled up and [ # 288] 
signed to Mary Tate a check or draft on his banker for 200/., 
payable to himself or bearer, he sent to one of his clerks for a proper 
stamp for a bill or promissory note, and such stamp having been 
brought to him, he wrote thereon and signed the following promissory 
note, " I promise to pay Mrs. J. Tate or order on demand 1000/., January 
25th, 1790, M. Bell ; " and delivered the same to the plaintiff, desiring her 
to take care of it, and to remind him of it when he next went to London, 
and he would give her the money : 
That he had, at that time, in his banker's hands only 1 142/. in cash : 
That he died 30th January, 1790, and without having gone to London ; 
and, therefore, did not pay the plaintiff the sum of 1000/., and the promis- 
sory note remained in the possession of the plaintiff: 

That, on the 26th January, 1790, he added two codicils to his will, 
and by the first codicil he gave the plaintiff a pair of diamond ear-rings 
and his best diamond ring in trust for his son, to be delivered to him 
when his trustees should think him capable, and put him in the manage- 
ment of his own concerns ; but in case he should never become capable 
in the judgment of his trustees, then the testator gave the same to the 
plaintiff, together with some other specific articles of value ; and, by the 
other codicil, he released the respective debtors whose securities he had 
previously destroyed : 

That the defendants had refused to pay the plaintiff the 1000/., there- 
fore the bill prayed payment thereof. 

The bill of Mary Tate stated the same circumstances, and prayed pay- 
ment of the 200/., the value of the banker's check delivered to her by the 
testator on the 25th of January, 1790. 

The defendants, by their answers, put the plaintiffs to the proof of 
the conversations, which passed between them and the testator, respect- 
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ing his increase of fortune, and the destruction of his securities, 
[ # 289] and they said they believed, that the testator did deliver # the 
promissory note for 1000/., and the banker's check for 2001 to 
the plaintiffs. 

They admitted assets, and stated, that, at the time the testator died, 
there was cash in his banker's hands to the amount of 890/. 25. 5d., and 
that, on the 26th January, 1790, he was ill of the illness of which he died, 
as before mentioned. 

They submitted, that the check for 200/. was countermanded by the 
death of the testator, and that they were not liable to answer the same out 
of his assets; and as to the promissory note of 1000/., that, as the same 
bore date subsequent to the making of the will, and was for the same sum 
of money as the legacy thereby gi?en to the plaintiff Jane Tate, they sub- 
mitted whether the same ought not to be considered as given in satisfac- 
tion of such legacy ; and that they ought not to pay the same, it having 
been given voluntarily and without consideration. 

The respective plaintiffs were, with other witnesses, examined in each 
other's cause; and the depositions proved the several circumstances 
stated in the bills, and (among other things) that the testator, at the time 
of delivering of the promissory note and draft to the plaintiff, was infirm 
in his health, but in his perfect senses ; and though his memory might 
not be so good as in his younger days, yet that he knew everything that 
he said and did ; that he appeared to be in a fit state to dispose of his 
property ; and particularly, that at the time of his destroying the several 
securities, and giving the promissory note, he said to the plaintiff Jane 
Tate, now I will give you 1000/., as I have often told you I would give 
you something more, meaning, as the deponent understood, more than he 
had given by the will. 

The material argument turned upon the demand made by Mary Tate's 
bill. 

Mr. Solicitor-General, and Mr. HolHst, for the plaintiffs, contended that 
this case came within the first definition of a donatio causa mortis by 
Swinburne, page 22. The testator's will was dated November, 1789: 
and, subsequent to that period, he looked into his affairs with a 
[•290] view of disposing of more than he had done by # his will : this is a 
disposition in contemplation of death. Lawson v. Lawson, 1 Wins. 
441, is applicable to the present case. 

Mr. Mansfield, and Mr. Campbell, for the defendants. This transac- 
tion cannot be brought within any definition of a donatio causd mortis ; 
it is a mere order to pay so much money, not an appointment of any 
specific sum; every legacy is an appointment to executors to pay so 
much ; this is a mere order upon the banker, and cannot fall under such a 
description; the paper is not proved in the ecclesiastical court; it is 
only an immediate authority to receive a sum of money, and annihilated 
by the party neglecting to receive it in the testator's lifetime. In Ward 
v. Turner, 2 Vesey, 431, it is said, that in Lawson v. Lawson, great stress 
was laid upon the draft being given for mourning ; and that case stands 
upon its own peculiar circumstances. In Miller v. Miller, 3 P. Wms. 
357, the note was held not to be a donatio causa mortis ; and, d fortiori, 
this cannot ; for this expires with the life of the testator, which the other 
did not : delivery of the thing itself may avail, but not of the symbol ; as, 
in Snelgrave v. Bailey, 3 Atk. 214, Lord Hardwicke thought delivery 
of the bond would not do ; but that went upon the ground, that the bond 
itself constituted the debt; and therefore, in Ward v. Turner, he.dis- 
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tinguished the case of a bond from that of a note, which is mere evidence 
of a debt ; and doubted whether he had not gone too far in Snelgrave 
y. BaiUy ; there is, therefore, no case but Lawson v. Lawson, which pro- 
ceeded on grounds which can never be supported, and has since been 
reprobated. 

Mr. Solicitor-General, in reply. If the plaintiff had paid away the 
draught, though the banker had refused payment, yet the holder might 
have recovered against the executors. 

Lord Chancellor. 

My difficulty is, how this can be donatio mortis causd, it having no rela- 
tion to the death of the testator. 

Mr. Solicitor-General. If given in general contemplation of mortality, 
it shall operate as such; and that, though there is no proof of any partic- 
ular illness at the time; it here appears the testator was in a very infirm 
state. 

•As to the claim of Jane Tate, Mr. Mansfield cited Baldwin v. [*29l] 
Webb, 1 1th March, 1788, decided by Lord Kenyon, then Master 
of the Rolls, in which he held that a promissory note would not be good, 
as a donatio causd mortis. 

As to the Solicitor's position, that the holder of the draft could recover, 
the case of Pearson v. Willis, before Lord Kenyon, was cited, as having 
decided the contrary, it being a mere voluntary note. 

Lord Chancellor took time to consider : and on the 22d April follow- 
ing pronounced his decree. 

Lord Chancellor. There does not appear, either in the plaintiff's 
bills or the depositions, any circumstance of the immediate appearance of 
the death of the testator, at the time that the conversation passed between 
him and the plaintiff, and the delivery of the check and promissory note. 
The whole of the transaction amounts to nothing more than this, a con- 
versation between them as to the amount of his fortune, and upon his 
easting it up, its exceeding his expectations, his cancelling certain securi- 
ties, and saying that he would give the plaintiff something more. Upon 
the 25th of January, when he gave them the draft and promissory note, 
according to the evidence, he appears to have been in a low state, but 
not in a dangerous way, and on the 30th he died ; the date of his will was 
the 26th of November, 1789, by which he gave several legacies to his 
relations, and among others, to the plaintiff Mary Tate 500/. ; the day 
after he had given the draft and note, he added two codicils, by the first 
of which he gave his niece some specific articles of plate and jewels, and 
by the latter, directs a release of the several securities, which he had 
cancelled. Under these circumstances, the plaintiff, Mary Tate, claims 
the sum of 200/. upon the death of the testator. The check not having 
been tendered to the banker between the 25th and the 30th of January, 
the authority to pay clearly expired with the death of the testator at that 
period : and the doubt in my mind is, upon what ground this Court can 
support her demand against the executors. The proceeding itself is per- 
fectly fair and honorable ; though, at the same time that I must own that 
it is clear of the least imputation of undue management, it is liable 
to this observation, # that the evidence by relations for one another, [*292] 
should be received with the utmost caution ; as the allowance of 
such testimony might be attended with great inconvenience. The case 
itself is purely a mistake on the part of the person meaning to give it, as 
well as the party receiving it ; for if the note had been paid away for a 
valuable consideration, and the money received at the banker's before 

rois. iv. 27 
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notice of the death of the party, or immediately after, it might have 
availed; but for want of activity in the holder of it, it is become of no 
effect ; one must allow one feels a disposition to make it effectual ; but I 
must resist it, as it would be dangerous to decide the point under any 
particular bias. I cannot relieve the plaintiff. The claim has been sup- 
ported upon this ground, that the delivery of the draft of 200/. upon the 
banker, may be considered as a donatio cavsd mortis , as falling within 
the description of that particular species of alienation in Swinburne : that 
it operates as a disposition of so much money in the banker's hands, and 
in favor of the person put into possession of the note ; and Lawson v. 
Lawson was cited for that purpose. On the other hand, it was said, that 
it was a common cash note, and merely a gift of so much money ; that 
she could not claim it as a legacy, nor would it be effectual as a debt, and 
that this Court could not give greater effect to the note than at law. In 
all the numerous authorities upon this subject, the reasoning has been 
taken, with great propriety, from the civil law ; as, in the jurisdiction with 
respect to these points, the ecclesiastical court has followed the reason- 
ing of the Roman law, and all the passages in Swinburne are borrowed 
from thence. Much perplexity has arisen from Swinburne's coupling the 
description of a donatio with a legacy, and taking his authorities partially 
from the civil law, at a time when the subject, among the lawyers at that 
period, raised a degree of contradiction ; and it is difficult to reconcile 
the several passages ; whether the subject is considered in the nature of a 
donatio inter vivos , or as one mortis causd. Swinburne's three descrip- 
tions are these, 1st, where the party is in no present danger, but, having 
the same idea of mortality which all men have, makes the gift with a 
general view to it ; 2dly, where he does it, thinking himself to be in par- 
ticular danger ; and, 3dly, where he does it in immediate contemplation of 
death, but only to take effect in case it happens. The two first are dis- 
tinctions of donationes causd mortis which Swinburne has taken 
[•293] purely from the books which he refers to, # and has arranged them 
under the names of donations, &c. and at a period when the con- 
troversy upon that matter among civilians was subsisting; he has taken 
his descriptions from Justin. Instit. Lib. 2, § 2, de donationibus mortis 
causd : but had he looked further he would have found a correct opinion 
upon this subject, which at last prevailed as a legal authority; and that is 
contained in Justin. Lex 27 ; Digest. Lib. 39, tit. 6, L. Si donetur mortis 
causd ut nulla casu revocetur. The original definition of a donatio mortis 
causd, was a gift in the nature of a legacy, and so called, quia propter 
mortem, liable to debts, and nothing more than a gift upon survivorship ; 
atid the danger of suffering such donations to be taken loosely, occasioned 
a positive enactment that it should be attested by five witnesses. 

Lord Hardwicke, in the case of Ward v. Turner, takes notice of the 
perplexity which has arisen from the confused definition among the 
civilians, but considers it as clearly understood by the law of the ecclesi- 
astical court, that it cannot be an absolute gift, but only contingent upon 
the death of the party giving it ; and he deems delivery to be the essential 
circumstance : here it cannot be considered in that light, for there has 
been no delivery of the thing, neither can it operate as a writing in the 
nature of an appointment : it is clear it cannot be paid, because there is 
no actual transfer of property. Had it been in the nature of an instrument, 
or a written direction to another to make the gift, it might be within 
the jurisdiction of the ecclesiastical court, and be proved by the executors; 
k would be void, however, against creditors, but would not necessarily 
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fall within the course of an administration, nor require anything to be 
done by the executors to constitute a title to the party to whom it was 
made. As to the doubt suggested in Ward v. Turner, respecting the 
authority of Lawson v. Law son, upon looking into the Register's book, 
the decision is right. It was not merely a matter of suggestion or proof, 
that the party intended the note for mourning, for it there appears that 
the note was actually given for that purpose, and that it was so indorsed, 
being admitted to be so by the answer of the defendant. The onJy 
question which could arise, was, whether the note could be proved as a 
testamentary writing ; and one does not well see what was the specific 
ratio decidendi ; but it may be considered as a direction for mourning, 
and might have been given by parol, though not inserted in the 
will, and not 'necessary to be proved in the ecclesiastical court; [ # 294] 
as, taking the whole of the note and indorsement together, it was 
the appointment of a sum of money in the hands of a banker, for a 
particular purpose, expressed in writing, to take place, provided the 
appointee survived the appointer. But with regard to the present case, 
I do not see how I can apply this idea of an appointment, for here the 
gift is to take effect immediately, and therefore cannot operate as a 
donatio causa mortis : the true ground is, that it must take effect in favor 
of the party surviving; but here is no reference whatsoever to the death 
of the donor, (a) It cannot do so, but in case of death ; but this is 
actually a draft upon a banker to take effect in his lifetime ; and it appears, 
by the evidence of the conversation held between the parties and the 
donor, that it was not intended as legatary, but he meant to give them 
an immediate bounty simul et semul ; that he cancelled the securities 
from that moment, not from the time of his death ; and at the instant he 
gave up the debts to the different persons interested in them, he gave the 
plaintiffs 1000/. and 2000/. I see then no ground for calling this an 
appointment, when it is no more than an immediate delivery, without 
any reference to his death, or the survivorship of the donee. As to the 
promissory note, if she cannot avail herself of it at law, I lament the 
hardship ; but I do not see how the Court can extend the case beyond 
the favor she could have at law ; and as to the possibility of an action, 
if she could succeed, I should feel no sort of reluctance in establishing 
the demand here ; but upon no solid ground of equity can I give the party 
relief; therefore, there is no use in retaining the bill, (b) 

Bills dismissed. (2) 

(2) Without costs, and without prejudice to the plaintiffs bringing any action at law. — 

R. Li. 

(a) See Edwards t>. Jones, 7 Sim. 325 ; Chitty on Bills (10th Am. ed.) 75, 76. 

(6) See 1 Williams, Ex. Pt. 2, B. 2, ch. 2, § 4, j>. 498, et seq. ; 1 Story, Eq. Jur. ch. 10, 
I 606, 607 c; Tate v. Hilbert. 2 Ves. jun. HI ; Ho vendee's note, 1 Supp. 234, 235. 

The gift must be made with a view to the death of the donor. Duffield r. Elwes, 1 Bligh, 
N. S. 630 ; Gardner v. Parker, 3 Madd. 185. 

It must lie conditioned to lake effect only on the death of the donor by his existing disor- 
der. Irons v. Smallpiece, 2 Barn. & Aid. 553. 

There must be an actual delivery of the subject of the donation. Bonn v. Markham, 7 
Taunt. 231 ; Bradley p. Hunt, 6 Gill & John. 54. See also 1 Williams, Ex. uhi supra ; 
Wells v. Tucker, 3 Binn. 366 ; M Dowell v. Murdock. 1 Nott & M'Cord, 237 : Wright ». 
Wright, 1 Cowen, 69S ; Pennington v. Giltings, 2 Gill & Johns. 208 ; M 'Conn ell v. ftFCon- 
nell, 1 1 Vermt. 290 ; Gardner v. Gardner, 22 Wend. 626. See particularly Reddell v. Do- 
bree, 10 Sim. 244 ; Hill ». Chapman, 2 Bro. C. C. 612, 613, and notes ; Parish v. Stone, 14 
Pick. 205 ; 2 Kent (5th ed.), 444 - 449 ; Chitty on Bills (10th Am. ed.), 2, 3, and notes. But 
this delivery may be made to a third person for the use of the donee, if the third person 
retain possession up to the time of the death of the donor. Borneman v. Stdlinger, 16 
Maine, 429. 

The donor's own promissory note payable to the donee cannot be the subject of a donatio 
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causa mortis. Parish r. Stone, ubi supra ; bat see Wright 9. Wright, 1 Cowen, 598 ; 8 Kent 
(5th ed.), 448, and note (b). 

Where an intestate in nis last sickness, when death was near, and in contemplation of that 
event as impending, gare to donees named a note and mortgage payable to himself, bat not 
ipdorsed, and actually delivered the same to a third person for their use, the gift was held good 
a sa donatio causa mortis. Borne man v. Sid linger, 15 Maine, 429 ; S. C. 21 Maine, 185. See 
Coutant v. Schuyler, 1 Paige, 316 ; Hurst ». Beach, 6 Madd. Ch. 351 ; Duffield v. Hicks, 1 
Bligh, N.S. I ; 2 Kent (5th ed.), 447, 448 n. (b). 

A married woman may be the recipient of such a donation ? provided her husband was 
assenting thereto, even if he was the debtor ; and if the donation has once Tested for the 
benefit of the donees, it is out of the power of the husband to alienate it to their prejudice. 
21 Maine, 185. 

A gift of this description maybe defeated for the benefit of creditors. Borneman v. Sidlin- 
ger, 15 Maine, 429. 



Mundy v. Mundt. [Vide S. C. 2 Tes. jun. 122, 128, &c] 
24th April. 

(No Entry.) 
Demurrer to bill for dower overruled, though it stated no impediment to succeeding at law. (1) 

Hugh Mundy, the elder, being seised in fee of freehold estates, by 
will, dated 26th of November, 1774, devised the same to his son Hugh 
Mundy, his heirs and assigns forever ; but in case of his death without 
issue, then he gave the same to his second son, the defendant in 
[*295] fee. The testator died soon * after making his will, leaving his 
two sons surviving him, and Hugh Mundy the eldest son, became, 
by virtue of the will, seised of the premises, as tenant in tail by implication, 
and continued in possession thereof till his death, which happened on the 
9th of April, 1783; he died without issue, but leaving the plaintiff, his 
widow, surviving him, and without having levied any fine, or suffered 
any recovery ; and Charles Mundy, the defendant, became seised in fee of 
the premises, subject to the plaintiff's dower. 

The plaintiff, at some distance of time after the death of her husband, 
filed the present bill (in the time of the late Lords Commissioners), 
praying an account of rents and profits from the death of her husband, 
and that the defendant might be decreed to pay her one third part thereof 
for her dower, and to have dower assigned to her out of the premises. 

The bill did not state any term outstanding, or other impediment to 
recovering her dower at law. 

The defendant put in a demurrer and answer to the bill, and for cause 
of demurrer insisted, that the defendant had no equity, and that her 
remedy, if any, was at law. By the answer, he admitted the facts, but 
said, the plaintiff had permitted him to remain in quiet possession of the 
premises for nine years, without any demand of dower, that he had offered 
to assign her dower from the time of her demand, but she had insisted 
upon having it from the death of her husband. 

Mr. Lloyd, in support of the demurrer. 

The bill states no impediment to the plaintiff's proceeding at law, but 
a bill for dower must always state, that the defendant has the title-deeds 
in his custody, or that there is some obstruction to her remedy ; dower is 
a claim at law, and if the dowress can recover there, she has no right to 

(1) See expressly, upon this, the Editor's notes upon Curtis v, Curtis, antea, 3 vol. 680, 
and 624, and 630, in particular ; referring to Watson r. Duke of Northumberland, 11 Yes. 
155. 
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come into a court of equity. She has no more right than an heir-at-law ; 
both have legal rights. In Curtis v. Curtis (ante, vol. ii. 620), the Court 
retained the bill, and sent the case to law. There was an allega- 
tion, that the defendant knew the plaintiff had not the # deeds. (2) [ # 296] 
So there was in Moor v. Black, Ca. temp. Talb. 126. This Court 
has no original jurisdiction in cases of dower, 2 Bacon's Abr. 136; Smith 
v. Angel, 7 Mod. 43. 

But the demurrer was overruled, Lord Chancellor (3) saying, that 
where the title to dower is admitted, and nothing to be done but to as- 
sign it, there being nothing to try at law, it would be useless to send it 
thither, (a) 

(2) This part of Mr. Lloyd's argument, and the contemporary report of it also, 2 Ves. jun. 
124, is quite unfounded in fact. The hill contained no such cnarges ; the allegations of it 
referring to other matters. See the Editor's notes on it, antea, 2 toI. 624. and 630. 

(3) See the judgment, 2 Ves. jun. 128. The following is the note of the judgment, as 
taken by Lord Colchester : " Lord Chancellor. The demurrer is bad. because it is a demur- 
rer to a bill for an account, but the answer is a repetition of the demurrer admitting the 
widow's right, and that an account is due. The proceedings at law would be nugatory to try 
a right which is admitted here, and upon the general question there is ne intricacy in the 
dower ; if the right is controverted it must go to law, but if admitted, it is, of course, here ; 
so it is in partition. In either case the parties have such an intermixture of right that it is 
best for the parties to have relief here. The course has been for many years to have com- 
missioners here. In twelve years in the Common Pleas, I only remember two writs of dower. 
Nothing is a bar to dower at law but a jointure ; yet now it is daily practice to receive equi- 
table bars here, and if plaintiff must go first to law and then be brougnt back here by defend- 
ant, it is only a circuitous and vexatious course." Lord Colchester adds the following 
note : " See suits in Chancery for dower, Year-book, 6 Edw. 3, 47." 

(a) Graham on Juris, (ed. 1839) 656,667. "Dower," says Chancellor Kent, "may be 
recovered by bill in equity, as well as by action at law. The jurisdiction of chancery over 
the claim of dower has been thoroughly examined, clearly asserted, and definitively estab- 
lished." 4 Kent (5th edA 71, 72. See also Swaine v. Perine, 6 John. Ch. 482 ; Gravson v. 
Moncure. I Leigh, 449 ; Kendall v. Hooey, 6 Monro. 234 ; Stevens v. Smith, 4 J. J. Marsh. 
64 ; Bagley v. Bruce, 4 Paige, 98 ; London v. London, 1 Humph. 12. 



Broughton v. Marttn. 13th May. 
(No Entry on this occasion.) 

Practice. Defendant in contempt, discharged (1) on putting in an answer, and depositing 
the utmost sum to which costs would amount, subject to taxation. 

The defendant was brought up on a pluries habeas corpus, and Mr. 
Sutton now moved, that he might be remanded, in order to be brought up 
again on an alias pluries. 

The prisoner applied to the Court to be discharged, on going imme- 
diately to the public office, putting in his answer, and clearing his con- 
tempts. 

Mr. Sutton objected to this, as the costs were not ascertained, and con- 
tended, he should have given notice of his intended application to the Court, 
and that then they should have ascertained the costs. 

But it being agreed that the costs would not exceed 15/., 

Lord Chancellor said, he would not recommit the defendant, but dis- 
charged him on the terms of depositing 15/. for costs, subject to the Mas- 
ter's taxation, and putting in his answer immediately. 

(l) See the Editor's notes on these points in Wallop v. Brown, antea, 212, 224. 
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[*297] "TRINITY TERM. 

33 Geo. 3. 1793. 



The Duke of Bolton v. Mart Charlotte Williams and Others. 

[Vide S. C. 9 Ves. jun. 138.] 7th June. 

(Reg. Lib. 1791. B. fol. 329. and Reg. Lib. 1792. A. fol. 385.) 



The memorials of grants of annuity must set out all the securities, and the whole 1 
tioo. So, of assignments of parts of an annujty already granted. (1) Where this is not 
the case, the Court would not order a return of the purchase-money, out of arrears in 
court. (2) 

[Interpleader. — On hill of interpleader by the owner of an estate against the grantee of a 
rent-charge out of it, assigned to secure an annuity, and the annuitant, the annuity being 
void, the arrears of the rent-charge in Court were paid to the original grantee ; and the 
annuitant was held not entitled to have the consideration repaid out of that fond, there 
being only a general debt at law, and no lien.] (3) 

In Easter terra, 1790, the plaintiff filed his bill of interpleader, against 
the defendants, thereby stating that by indenture, dated 10th of June, 1765, 
and made between the late Duke of Bolton, brother of the plaintiff, and 
William Law, gentlemen, for making a provision for the defendant Mary 
Charlotte Williams (therein called Mary Charlotte Thornhill), the said 
Duke demised unto the said William Law, &c., certain estates, and prem- 
ises therein mentioned, for a term of 99 years, upon trust, to permit the 
Duke and his assigns to hold the premises, and to take the rents, &c., for 
life, and after his decease, in trust to pay unto the said Mary Charlotte 
Williams, and her assigns, during her natural life, a clear annuity as there- 
in mentioned, of 300/., which annuity was not to be subject to the control, 
&c. of any husband with whom she might afterwards intermarry. 

That the said Duke of Bolton died, and, some time after his death, the 
said Mary Charlotte Thornhill intermarried with the said defendant, John 
Williams, and afterwards by a decree of this Court, dated 12th of Decem- 
ber, 1768, it was declared that the before-mentioned indenture ought to be 
established, and the trusts thereof performed, and that the estates were 
charged with the payment of the said annuity of 300/., for the separate use 
of the said Mary Charlotte Williams. 

That the defendant, Mary Charlotte Williams, by indenture, 
[ # 298] dated 10th of October, 1778, purporting to be for a valuable ♦con- 
sideration, assigned to Isaac Ardesoif, the whole of the said an- 
nuity of 300/., in trust to take to his own use 100/. per annum, part 
thereof, and afterwards, by another indenture, dated 24th of December, 
1778, assigned to him for his own use, 60/. per annum, other part of 
said annuity of 300/.; and by an indenture, dated the 3d of May, 1780, 
she assigned to Richard Du Bourg, 90/. per annum, other part of said 
annuity. 

That by an indenture of four parts, dated 22d of September, 1781, made 
between the said Isaac Ardesoif, the said Richard Du Bourg, said Mary 

(1) Vide Davidson t. Foley, and Jackson v. Lever, antea, 3 vol. 698, 60S, &c.-; Hood 9. 
Bretton, antea, 121, &c. ; Bromley v. Holland, 7 Ves. 1, et seq. ; Angell ». Hadden, 2 Men?. 
160, et seq., &c. 

(2) See this part of the judgment in Mr. Vesey's report, p. t66 ; Jones v. Harris, 9 Ves. 
486 ; Ex parte Wright, 19 Ves. 265, 259 ; and Angell v. Hadden, 15 Ves. 244, 16 Ves. 202, 
and 2 Merivale, 164, 169. &c. 

(3) See within, and the marginal abstract in 2 Ves. jun. 139, with Angell r. Hadden, 15 
Ves. 244, et seq., 16 Ves. 202, «c. 
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Charlotte Williams, and Thomas Estcourt Creswell deceased, it was wit- 
nessed that, in pursuance of the agreements therein-mentioned, and in 
consideration of 1126/. 7s. paid by said Thomas Estcourt Creswell, to 
said Isaac Ardesoif, and of 534/. to the said Richard Du Bourg, and of 
339/. 135. to the said Mary Charlotte Williams, making in all 2000/. ; the 
said Isaac Ardesoif, Richard Du Bourg, and Mary Charlotte Williams, did 
assign unto said Thomas Estcourt Creswell, &c, the said several annui- 
ties of 100/., 90/., and 60/., during the life of the said Mary Charlotte 
Williams, out of said premises so demised by the said late Duke of Bol- 
ton, to the said William Law, &c, for said term of ninety-nine years, 
upon trust, out of said annuity, of 300/. to deduct and pay to himself an 
annuity of 250/., and pay the residue of said annuity of 300/. to the said 
Mary Charlotte Williams, or her assigns, and appointed Creswell her at- 
torney, to receive the annuity of 300/. 

That Creswell died the 14th of November, 1788, having first made his 
will, dated about the 14th of January, 1786, and appointed the defendant, 
Mary Jenkins, sole executrix, who duly proved the same. 

And the bill further stated, that, by indenture dated 20th of March, 
1782, made between the said defendant Mary Charlotte Williams and 
William Sampson, since deceased, in consideration of 297/. 10s. the said 
defendant Mary Charlotte Williams assigned the rent-charge of 300/. to 
the said William Sampson, &c, upon trust, to retain during the life of 
the said defendant Mary Charlotte Williams, an annuity of 42/. 10$. and 
his costs and expenses, and to pay the residue to the said defendant Mary 
Charlotte Williams, and she thereby nominated the said William Sampson, 
her attorney, to receive the said annuity, with usual powers and 
authorities : and stated the death of the *said William Sampson, [*299] 
having first made his will, and appointed defendants, Down, and 
Pitches, executors, who had proved the same ; and the death of Law, hav- 
ing first made his will and appointed the defendant John Anderson execu- 
tor, who had duly proved the same. 

The bill further stated, that the plaintiff was in possession of said es- 
tates, as tenant for life, under the will of Charles, Duke of Bolton, subject 
to said rent-charge of 300/., and that various disputes and differences hav- 
ing arisen between Mary Charlotte Williams, Thomas Estcourt Creswell, 
William Sampson, and defendants Jenkins, Pitches, and Down, and plain- 
tiff having paid said 250/. a year, up to Christmas, 1787, and that said 
annuity, on account of such disputes and differences, was from that time 
in arrears, and plaintiff having paid 50/. the remaining part of said annui- 
ty of 300/. up to Christmas, 1783, and same on such account was in arrear 
since that time. 

That defendant Mary Charlotte Williams exhibited her bill against 
plaintiff, and the executors of said William Sampson, to have the aforesaid 
indenture of the feOth of March, 1782, cancelled, which bill had been 
dismissed with costs, as against the executors of the said William Samp- 
son, and that the defendant Mary Jenkins had also exhibited her bill 
against plaintiff and defendant Mary Charlotte Williams and others, pray- 
ing that the plaintiff might be decreed to pay the said annuity of 250/. a 
year, and the arrears thereof, to her; and that the defendants Down and 
Pitches, since the aforesaid bill had been dismissed, had demanded the 
arrear of the said annuity of 42/ 10s. per annum, and the punctual pay- 
ment in future, threatening, in case their said demand was not complied 
with, to file a bill against the said plaintiff; and that the said Mary Char- 
lotte Williams (alleging that, upon the hearing of the aforesaid cause, the 
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then Lord Chancellor had declared, that it was his opinion, that she alone 
was entitled to receive the said annuity) had caused a notice to be served, 
demanding payment of the arrears of the said annuity, and had also caused 
declarations in ejectment to be served, in the name of the defendant John 
Anderson, on the plaintiff, in order to recover the possession of the said 
Yorkshire estates ; that the plaintiff had offered to pay the said arrears to 
the defendant John Anderson, the personal representative of the 
[•300] said William *Law, but he had refused to accept the same, and 
had permitted the defendant Mary Charlotte Williams, or the 
other defendants, to use his name in bringing ejectments for recovering 
the said estates. 

The bill also stating that the defendant John Williams resided abroad, 
prayed that the defendants might interplead, thereby offering to pay the 
arrears into Court, and for an injunction to restrain the defendants from 
proceeding in ejectment, or otherwise at law, against the said petitioner or 
the tenants of the estates. 

The defendant Mary Jenkins, by her' answer put in to the said bill, 
stated the particulars of the indentures whereby the several annuities of 
J 00/., 60/., and 90/. (making together 250/.) were granted by the said 
Mary Charlotte Williams, out of the annuity of 300/. to the said Ardesoif, 
and Du Bourg, and which were afterwards assigned to Creswell her testa* 
tor, and claimed to be entitled to the several annuities, and to be paid the 
arrears thereof accordingly. 

The defendants, Down and Pitches, by their answer, stated, that Mary 
Charlotte Williams having sold 260/., part of her said annuity of 300/., 
to Thomas Estcourt Creswell, and being desirous of selling the remaining 
50/. a year for her life, applied to the said William Sampson to become 
the purchaser thereof, and that he agreed to purchase 42/. 10s. a year, 
for the sum of 297/. 10$ , being after the rate of seven years' purchase 
(but, as the defendants believed, Sampson was not apprized of the grant 
of the prior annuities, to the amount of 250/.), and that in consequence 
thereof, the said indenture of the 20th of March, 1782, was made and ex- 
ecuted, and stated the purport thereof, 'and further stated that a memorial 
of the said indenture was duly enrolled under the act of Parliament, and 
said that it appeared by the evidence in the said Mary Charlotte Williams's 
said cause, that the said indenture was prepared by the person employed 
in the behalf of Mary Charlotte Williams, and it appeared to them, by an 
entry in the said William Sampson's banker's book, that the said consider- 
ation money of 297/. 10*. was paid by him to the said defendant Mary 
Charlotte Williams, by draft on his banker ; also, that the said 
[*301] William Sampson received three # several quarterly payments of 
12/. 10s. each, as for three quarterly payments of his said annuity, 
and for his salary of 6d. in the pound, on the receipts of the said rent- 
charge of 300/., and also received the sum of 15/. 55. in respect of the 
said annuity from John Bindley, Esq., who was surety by bond, with the 
said Mary Charlotte Williams, for the due payment of the said annuity, 
which they believed was the whole money which was received by the said 
William Sampson in his lifetime, on account of the said annuity, and that 
the defendants had not received any payments in respect of the said anna* 
ity : that the whole thereof, except the said sum of 52/. 15s., was then in 
arrear, and they claimed, as the executors of the said William Sampson's 
will, to be entitled to receive the arrears of the said annuity of 42/. I Of. 
out of the money which was in the plaintiff's hands at the time of filing 
his said bill, and also to be paid the growing payments of the said yearly 
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rent-charge of 300/. daring the life of the said defendant Mary Charlotte 
Williams. 

The defendant Mary Charlotte Williams, by her answer to the said bill, 
amongst other things admitted the making and execution of all the instru- 
ments stated in the plaintiff's bill, but said that the same were executed 
by her when in great distress, and under the circumstances therein after- 
mentioned, and she insisted that she, only, was entitled to receive the ar- 
rears of the said annuity, of 300/. for which she had only given receipts to 
Christmas, 1783, from which time, she insisted the same was in arrear : 
she insisted that the late Duke intended the said annuity for her separate 
use, and that no other person should have any control over it ; and stated 
that, by her marriage-settlement with her husband, it was settled to her 
separate use. She farther stated the circumstances under which the an- 
nuities to Ardesoif, Du fiourg, and Creswell were granted, much as they 
appeared in evidence, and insisted that the defendant Jenkins was not en- 
titled to receive the arrears thereof; and also insisted that she was greatly 
deceived throughout the transactions, relating to Sampson's annuity, in 
the manner stated by her in the bill which she exhibited against the plain- 
tiff and the defendants Down and Pitches, as executors of Sampson, by 
which bill she prayed that the defendants Pitches and Down might be 
compelled to deliver up the said indenture of the 20th March, 1783, to 
her to be cancelled, as being obtained from her by fraud and im- 
position, and without doe # consideration, and offered to pay to the [*302] 
said defendants all the money received by her from Sampson, as 
the consideration of the said indenture, together with the lawful interest, 
after a deduction of what had been received by Sampson in his lifetime, 
or by the defendants, his executors, since his death ; and the said de- 
fendant admitted, that the said bill had been since dismissed without 
costs, against the said defendants ; and she further admitted that the de- 
fendant Jenkins had exhibited her bill against the plaintiff and defendant. 

Witnesses were examined ; and, as the final decision of the cause turn- 
ed upon the difference of the facts which came out in evidence, and the 
statement thereof in the memorials enrolled in this Court, it will be neces- 
sary, in order to make the argument and judgment intelligible, to state so 
much of the evidence and memorials as apply thereto. 

As to the annuities granted to Ardesoif and Du Bourg, the grants 
thereof, and the payment of the consideration, were proved ; and as to the 
assignment to Creswell, Bindley swore, and was supported in the material 
parts by other witnesses, that Powel, being employed by Creswell to lay 
out a sum of money in the purchase of annuities, caused advertisements 
to be published in the papers for persons desirous to sell ; and that Bind- 
ley, on behalf of Mary Charlotte. Williams, applied to him, to procure her 
a purchaser for an annuity of 250/,, part of the said annuity of 300/., 
stating to him that Ardesoif, who had annuities of 100/. and 60/. granted 
out of the same, had agreed to take back his purchase-money with lawful 
interest; and it was agreed, that Creswell should purchase such annuity of 
250/. at the price of 2000/. ; that Powel informed him, that Jenkins, the 
agent of Creswell, was in town, and insisted that Palmer should be em- 
ployed to prepare the draft of the deed relating to the purchase of the 
*aid annuity ; that the deed being prepared, Ardesoif, with Balfour, his 
attorney, Du Bourg, and his attorney, Powel, Jenkins, and Palmer, with 
Mary Charlotte Williams and the deponent, met at Powel's chambers, 
when Ardesoif, refused to take back his purchase-money with lawful in- 
terest, and insisted on being paid the arrears of his annuity and his pur- 

vol. iv. 28 
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chase-money, which Mary Charlotte Williams, from the pressure of 
her circumstances, was obliged to comply with ; and accordingly 
[ # 303] # that Ardesoif was paid the whole of his purchase-money, and the 
arrears of his annuity to that time, and Du Bourg was also paid a 
sum of money, which he claimed to be due to him ; that Balfour demanded 
the sum of 15/., which was paid to him, and Palmer produced a bill of 
31/. or thereabout for preparing the deeds, which Mary Charlotte Wil- 
liams objected to pay, saying that she had 80/. to pay to Powel, who was 
the only person employed by her ; upon which Jenkins insisted upon 
Palmer's being paid out of the purchase-money for the said annuity, which 
was accordingly paid, and that alt these sums were paid out of the 2000/. 
purchase-money for the annuity ; that the deed was, at such meeting, 
executed by Mary Charlotte Williams and the other necessary parties, and 
that, after all the parties, except Powel, Mary Charlotte Williams, and 
the deponent had left the room, Powel called in a man of very shabby 
appearance, to whom Powel told Mary Charlotte Williams she was to 
pay 80/. or guineas, which she paid accordingly ; and that the sums of 
1126/. 7s., 534/., 15/., 31/. Is. 6c/., amounting together to the sum of 
1706/. 14s. 6c/., being deducted out of 2000/. the said purchase-money, 
there remained the sum of 293/. 5s. 6c/., out of which Mary Charlotte 
Williams paid the said sum of 80/. or guineas, to the man whom Powel 
called in. 

With respect to the transaction as to Sampson's annuity, Powel swore 
that Mary Charlotte Williams, or Bindley on her behalf, applied to him 
to procure a purchaser of an annuity of 50/., being the remainder of the 
said annuity of 300/., and that Sampson agreed to purchase an annuity of 
42/. 10s., part of the said annuity of 50/., on condition that the whole 
annuity of 300/. should be issued to him, in trust to receive the whole 
thereof, and to pay Creswell the annuity of 250/., and afterwards to take 
to himself the annuity of 42/. 10s., and also to retain the remainder of the 
said annuity of 300/., for his trouble and expense in receiving the said 
annuity of 300/., and that he (the witness) prepared an assignment of the 
annuity of 300/. from Mary Charlotte Williams to Sampson, which was 
executed, and the purchase-money, to the amount of 297/., was paid to 
Mary Charlotte Williams by Sampson, at the time of the execution thereof, 
and that Mary Charlotte Williams thereout paid to the deponent 
[*304] 32/. 10s. 6c/. or thereabout, for his demand, *and afterwards paid 
thereout to Wood house 15/. for commission thereon. 

The material parts of the memorials are as follows. 

Memorial of the annuity granted to Creswell. 

" An indenture, foe. made between, foe." " it is witnessed, that Mary 
Charlotte Williams, in consideration of 1126/1 7s. paid to the said Isaac 
Ardesoif, and 534/. to the said Richard Du Bourg, both which sums were 
paid to the said Isaac Ardesoif, and Richard Du Bourg, by the order of 
the said Mary Charlotte Williams, and of the further sum of 339/. 13s. 
paid to the said Mary Charlotte Williams, which said several sums 
make the sum of 2000/., and were paid by the said Thomas Estcourt 
Creswell, in notes of the Bank of England, did grant unto the said 
Thomas Escourt Creswell, an annuity of 250/. for her life, and for better 
securing the payment thereof did assign to the said Thomas Estcourt 
Creswell an annuity of 300/., granted to the said Mary Charlotte Wil- 
liams, by the late Duke of Bolton, secured upon his estate in the county 
of York." 

Memorial of Sampson's annuity. 
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"An indenture bearing date, &c. between Mary Charlotte Williams 
(late Mary Charlotte Thornhill, spinster), wife of John Williams of the 
parish of St. Margaret Westminster of the one part, and William Sampson 
of London, merchant, of the other part, assigning to him an annuity 
of 300/. per year, payable to the said Mary Charlotte Thornhill, during 
her life, charged upon the castle of East Bolton in the county of 
York, &c. In trust to pay himself an annuity of 42/. 10s. during 
the life of the said Mary Charlotte Thornhill, now Mary Charlotte 
Williams, granted by the said Mary Charlotte Williams to the said 
William Sampson, for and in consideration of 297/. 10s. paid to her, 
in notes of the Bank of England, and of a bond and warrant of attorney, 
confessing judgment from John Bindley, Esq. to guarantee the said 
annuity." 

It appeared, in evidence, that this payment was by a draft on a banker, 
but paid by him in bank notes and cash. 

This cause was heard before Lord Thurlow, in 1791, when 

•Mr. Solicitor-General (Scott), and Mr. Hollist, stated the trans- [ # 305] 
actions with respect to the annuities, and the manner of payment 
of the considerations, as stated before in the evidence ; and that Mrs. 
Williams insisted that the transactions were void, 

1st. In respect of her interest in the annuity granted to her by the late 
Duke of Bolton ; which, she insisted, was a provision, to be paid to her 
from time to time, for her maintenance, and therefore could not be antici- 
pated, and the whole interest disposed of at once ; that this had been the 
tendency of his Lordship's opinion in Ellis v. Atkinson (ante, vol. iii. p. 
565) ; and Pybus v. Smith (ibid. 340), that a married woman, to whom 
such a provision was granted, could not grant it away : 

2dly. That the memorials enrolled were wrong. The act requires, that 
erery deed or instrument by which the annuity is secured shall be set 
forth, and the consideration shall be truly described : 

As to C res well's, the consideration was said to be paid in this way ; 
1126/. to Ardesoif, 534/. to Du Bourg, and 339/. 13s. to Mary Charlotte 
Williams ; no mention is made of the payments to Powel, Balfour, or 
Palmer ; and the payments are stated to be in notes of the Bank of Eng- 
land, which could not be in these broken sums : 

That in the memorial of that granted to Sampson, the consideration 
was set forth wrong. In this case one of the securities was a warrant of 
attorney, which does not appear on the memorial. It has been doubted 
whether any consideration was good, but one that is paid in money ; it is 
true, it has been held that bank notes are the same as money, Wright v. 
Reed, 3 Term Rep. B. R. 554, but the payment must be set forth to be 
in bank notes, Rumbal v. Murray, 3 Term Rep. B. R. 298. Here the 
payment was by a draft on a banker, who paid it in bank notes and 
cash. 

Mr. Mansfield, Mr. Lloyd, Mr. Mitford, and Mr. King, for the repre- 
sentatives of Creswell and Sampson, contended, in the first place, Mrs. 
Williams's interest in the annuity was such as she could part with. The 
grant of the annuity to her, was not made when she was a married 
woman ; in the case of an annuity so granted, there might be 
some pretence to say it was for maintenance. # But here it was [ # 306] 
before her marriage, and to be free from the debts or control of 
her husband. The clause, that her receipt alone should be a discharge, 
was only to render the husband's receipt unnecessary. If Mrs. Williams 
had sold this annuity previous to her marriage, the purchaser would have 
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cawa mortis. Parish r. Stone, obi supra ; bat see Wright v. Wright, 1 Cowen, 698 ; 2 Kent 
(5th ed.), 448, and note (b). 

Where an intestate ia his last sickness, when death was near, and in contemplation of that 
event as impending, gave to donees named a note and mortgage payable to himself, but not 
indorsed, and actually delivered the same to a third person for their use, the gift was held good 
a sa donatio causa mortis. Borneman v. Sidlinger, 15 Maine, 429 ; S. C. 21 Maine, 185. See 
Contain v. Schuyler, 1 Paige, 316 ; Hurst v. Beach, 6 Madd. Ch. 351 ; Duffield v. Hicks, 1 
Bligh, N. S. 1 ; 2 Kent (5th ed.), 447, 448 n. (b). 

A married woman may be the recipient of such a donation, provided her husband was 
assenting thereto, even if he was the debtor ; and if the donation has once vested for the 
benefit of the donees, it is out of the power of the husband to alienate it to their prejudice. 
21 Maine, 185. 

A gift of this description maybe defeated for the benefit of creditors. Borneman v. Sidlin- 
ger, 15 Maine, 429. 



Mundy v. Mundt. [Vide S. C. 2 Tes. jun. 122, 128, &c] 
24th April. 

(No Entry.) 
Demurrer to bill for dower overruled, though it stated no impediment to succeeding at law. (1) 

Hugh Mundt, the elder, being seised in fee of freehold estates, by 
will, dated 26th of November, 1774, devised the same to his son Hugh 
Mundy, his heirs and assigns forever ; but in case of his death without 
issue, then he gave the same to his second son, the defendant in 
[ # 295] fee. The testator died soon * after making his will, leaving his 
two sons surviving him, and Hugh Mundy the eldest son, became, 
by virtue of the will, seised of the premises, as tenant in tail by implication, 
and continued in possession thereof till his death, which happened on the 
9th of April, 1783; he died without issue, but leaving the plaintiff, his 
widow, surviving him, and without having levied any fine, or suffered 
any recovery ; and Charles Mundy, the defendant, became seised in fee of 
the premises, subject to the plaintiff's dower. 

The plaintiff, at some distance of time after the death of her husband, 
filed the present bill (in the time of the late Lords Commissioners), 
praying an account of rents and profits from the death of her husband, 
and that the defendant might be decreed to pay her one third part thereof 
for her dower, and to have dower assigned to her out of the premises. 

The bill did not state any term outstanding, or other impediment to 
recovering her dower at law. 

The defendant put in a demurrer and answer to the bill, and for cause 
of demurrer insisted, that the defendant had no equity, and that her 
remedy, if any, was at law. By the answer, he admitted the facts, but 
said, the plaintiff had permitted him to remain in quiet possession of the 
premises for nine years, without any demand of dower, that he had offered 
to assign her dower from the time of her demand, but she had insisted 
upon having it from the death of her husband. 

Mr. Lloyd, in support of the demurrer. 

The bill states no impediment to the plaintiff's proceeding at law, but 
a bill for dower must always state, that the defendant has the title-deeds 
in his custody, or that there is some obstruction to her remedy ; dower is 
a claim at law, and if the dowress can recover there, she has no right to 

(1) See expressly, upon this, the Editor's notes upon Curtis v. Curtis, antea, 2 vol. 620, 
and 624, and 630, in particular*, referring to Watson v. Duke of Northumberland, 11 Ves. 
160. 
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come into a court of equity. She has no more right than an heir-at-law ; 
both have legal rights. In Curtis v. Curtis (ante, vol. ii. 620), the Court 
retained the bill, and sent the case to law. There was an allega- 
tion, that the defendant knew the plaintiff had not the *deeds. (2) [*296] 
So there was in Moor v. Black, Ca. temp. Talb. 126. This Court 
has no original jurisdiction in cases of dower, 2 Bacon's Abr. 136; Smith 
y. Angel, 7 Mod 43. 

But the demurrer was overruled, Lord Chancellor (3) saying, that 
where the title to dower is admitted, and nothing to be done but to as- 
sign it, there being nothing to try at law, it would be useless to send it 
thither, (a) 

(2) This part of Mr. Lloyd's argument, and the contemporary report of it also, 2 Ves. jun. 
124, is quite unfounded in fact. The hill contained no such cnarges ; the allegations of it 
referring to other matters. See the Editor's notes on it, antes* 2 vol. 624. and 630. 

(3) See the judgment, 2 Yes. jun. 128. The following is the note or the judgment, as 
taken by Lord Colchester : " Lord Chancellor. The demurrer is bad. because it is a demur- 
rer to a bill for an account, but the answer is a repetition of the demurrer admitting the 
widow's right, and that an account is due. The proceedings at law would be nugatory to try 
a right which is admitted here, and upon the general question there is no intricacy in the 
dower ; if the right is controverted it must go to law, but if admitted, it is, of course, here ; 
so it is in partition. In either case the parties have such an intermixture of right that it is 
best for the parties to have relief here. The course has been for many years to have com- 
missioners here. In twelve years in the Common Pleas, I only rememher two writs of dower. 
Nothing is a bar to dower at law but a jointure ; yet now it is daily practice to receive equi- 
table bars here, and if plaintiff must go first to law and then be brought back here by defend- 
ant, it is only a circuitous and vexatious course." Lord Colchester adds the following 
note : " See suits in Chancery for dower, Year-book, 6 Edw. 3, 47." 

(a) Graham on Juris, (ed. 1839) 656,667. "Dower," says Chancellor Kent, "may be 
recovered by bill in equity, as well as by action at law. The jurisdiction of chancery over 
the claim of dower has been thoroughly examined, clearly asserted, and definitively estab- 
lished." 4 Kent (5th edX 71, 72. See also Swaine v. Penne, 6 John. Ch. 482 ; Grayson v. 
Moncure. 1 Leigh, 449 ; Kendall v. Honey, 6 Monro. 234 ; Stevens ». Smith, 4 J. J. Marsh. 
61 ; Bagley v. Bruce, 4 Paige, 98 ; London v. London, 1 Humph. 12. 



Broughton v. Marttn. 13th May. 
(No Entry on this occasion.) 

Practice. Defendant in contempt, discharged (l) on putting in an answer, and depositing 
the utmost sum to which costs would amount, subject to taxation. 

The defendant was brought up on a pluries habeas corpus, and Mr. 
Sutton now moved, that he might be remanded, in order to be brought up 
again on an alias pluries. 

The prisoner applied to the Court to be discharged, on going imme- 
diately to the public office, putting in his answer, and clearing his con- 
tempts. 

Mr. Sutton objected to this, as the costs were not ascertained, and con- 
tended, he should have given notice of his intended application to the Court, 
and that then they should have ascertained the costs. 

But it being agreed that the costs would not exceed 15/., 

Lord Chancellor said, he would not recommit the defendant, but dis- 
charged him on the terms of depositing 15/. for costs, subject to the Mas- 
ter's taxation, and putting in his answer immediately. 

(1) See the Editor's notes on these points in Wallop v. Brown, antea, 212, 224. 
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[•297] "TRINITY TERM. 

33 Geo. 3. 1793. 
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The Duke of Bolton v. Mary Charlotte Williams and Others. 

[Vide S. C. 9 Ves. jun. 138.] 7th Jane. 

(Reg. Lib. 1791. B. fol. 329. and Reg. Lib. 1792. A. fol. 385.) 

The memorials of grants of annuity most set out all the securities, and the whole transac- 
tion. So, of assignments of parts of an annuity already granted. (I) Where this is not 
the case, the Court would not order a return of the purchase-money, out of arrears in 
court. (2) 

[Interpleader. — On hill of interpleader by the owner of an estate against the grantee of a 
rent-charge out of it, assigned to secure an annuity, and the annuitant, the annuity being 
void, the arrears of the rent-charge in Court were paid to the original grantee ; and the 
annuitant was held not entitled to have the consideration repaid out of that fund, there 
being only a general debt at law, and no lien.] (3) 

In Easter terra, 1790, the plaintiff filed his bill of interpleader, against 
the defendants, thereby stating that by indenture, dated I Oth of June, 1765, 
and made between the late Duke of Bolton, brother of the plaintiff, and 
William Law, gentlemen, for making a provision for the defendant Mary 
Charlotte Williams (therein called Mary Charlotte Thornhill), the said 
Duke demised unto the said William Law, &c, certain estates, and prem- 
ises therein mentioned, for a term of 99 years, upon trust, to permit the 
Duke and his assigns to hold the premises, and to take the rents, &c, for 
life, and after his decease, in trust to pay unto the said Mary Charlotte 
Williams, and her assigns, during her natural life, a clear annuity as there- 
in mentioned, of 300/., which annuity was not to be subject to the control, 
&c. of any husband with whom she might afterwards intermarry. 

That the said Duke of Bolton died, and, some time after his death, the 
said Mary Charlotte Thornhill intermarried with the said defendant, John 
Williams, and afterwards by a decree of this Court, dated 12th of Decem- 
ber, 1768, it was declared that the before-mentioned indenture ought to be 
established, and the trusts thereof performed, and that the estates were 
charged with the payment of the said annuity of 300/., for the separate use 
of the said Mary Charlotte Williams. 

That the defendant, Mary Charlotte Williams, by indenture, 
[•298] dated 10th of October, 1778, purporting to be for a valuable •con- 
sideration, assigned to Isaac Ardesoif, the whole of the said an- 
nuity of 300/., in trust to take to his own use 100/. per annum, part 
thereof, and afterwards, by another indenture, dated 24th of December, 
1778, assigned to him for his own use, 60/. per annum, other part of 
said annuity of 300/.; and by an indenture, dated the 3d of May, 1780, 
she assigned to Richard Du Bourg, 90/. per annum, other part of said 
annuity. 

That by an indenture of four parts, dated 22d of September, 1781, made 
between the said Isaac Ardesoif, the said Richard Du Bourg, said Mary 

(1) Vide Davidson v. Foley, and Jackson v. Lever, antea, 3 vol. 693, 605, &c..; Hood v. 
Bretton, antea, 121, &c. ; Bromley v. Holland, 7 Ves. 1, et seq. ; Angell v. Hadden, 2 Merit. 
160, et seq.. &c. 

(2) See this part of the judgment in Mr. Vesey's report, p. 156 ; Jones v. Harris, 9 Ves. 
486 ; Ex parte Wright, 19 Ves. 266, 259 ; and Angell v. Hadden, 15 Ves. 244, 16 Ves. 202, 
and 2 Merirale, 164, 169. &c. 

(3) See within, and the marginal abstract in 2 Ves. jun. 139, with Angell r. Hadden, 15 
Ves. 244, et seq., 16 Ves. 202, £c. 
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Charlotte Williams, and Thomas Estcoort Creswell deceased, it was wit- 
nessed that, in pursuance of the agreements therein-mentioned, and in 
consideration of 11267. 7s. paid by said Thomas Estcourt Creswell, to 
said Isaac Ardesoif, and of 534/. to the said Richard Du Bourg, and of 
339/. 135. to the said Mary Charlotte Williams, making in all 2000/. ; the 
said Isaac Ardesoif, Richard Du Bourg, and Mary Charlotte Williams, did 
assign unto said Thomas Est court Creswell, &c., the said several annui- 
ties of 100/., 90/., and 60/., during the life of the said Mary Charlotte 
Williams, out of said premises so demised by the said late Duke of Bol- 
ton, to the said William Law, &c, for said term of ninety-nine years, 
upon trust, out of said annuity, of 300/. to deduct and pay to himself an 
annuity of 250/., and pay the residue of said annuity of 300/. to the said 
Mary Charlotte Williams, or her assigns, and appointed Creswell her at- 
torney, to receive the annuity of 300/. 

That Creswell died the 14th of November, 1788, having first made his 
will, dated about the 14th of January, 1786, and appointed the defendant, 
Mary Jenkins, sole executrix, who duly proved the same. 

And the bill further stated, that, by indenture dated 20th of March, 
1782, made between the said defendant Mary Charlotte Williams and 
William Sampson, since deceased, in consideration of 297/. 10s. the said 
defendant Mary Charlotte Williams assigned the rent-charge of 300/. to 
the said William Sampson, &c, upon trust, to retain during the life of 
the said defendant Mary Charlotte Williams, an annuity of 42/. 10s. and 
his costs and expenses, and to pay the residue to the said defendant Mary 
Charlotte Williams, and she thereby nominated the said William Sampson, 
her attorney, to receive the said annuity, with usual powers and 
authorities : and stated the death of the *said William Sampson, [*299] 
having first made his will, and appointed defendants, Down, and 
Pitches, executors, who had proved the same ; and the death of Law, hav- 
ing first made his will and appointed the defendant John Anderson execu- 
tor, who had duly proved the same. 

The bill further stated, that the plaintiff was in possession of said es- 
tates, as tenant for life, under the will of Charles, Duke of Bolton, subject 
to said rent-charge of 300/., and that various disputes and differences hav- 
ing arisen between Mary Charlotte Williams, Thomas Estcourt Creswell, 
William Sampson, and defendants Jenkins, Pitches, and Down, and plain- 
tiff having paid said 250/. a year, up to Christmas, 1787, and that said 
annuity, on account of such disputes and differences, was from that time 
in arrears, and plaintiff having paid 50/. the remaining part of said annui- 
ty of 300/. up to Christmas, 1783, and same on such account was in arrear 
since that time. 

That defendant Mary Charlotte Williams exhibited her bill against 
plaintiff, and the executors of said William Sampson, to have the aforesaid 
indenture of the &0th of March, 1782, cancelled, which bill had been 
dismissed with costs, as against the executors of the said William Samp- 
son, and that the defendant Mary Jenkins had also exhibited her bill 
against plaintiff and defendant Mary Charlotte Williams and others, pray- 
ing that the plaintiff might be decreed to pay the said annuity of 250/. a 
year, and the arrears thereof, to her; and that the defendants Down and 
Pitches, since the aforesaid bill had been dismissed, had demanded the 
arrear of the said annuity of 42/ 10s. per annum, and the punctual pay- 
ment in future, threatening, in case their said demand was not complied 
with, to file a bill against the said plaintiff; and that the said Mary Char- 
lotte Williams (alleging that, upon the hearing of the aforesaid cause, the 
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MrcHELL and Others v. Harris and Others. 

[Vide S. C. 8 Vea. Jan. 139.] 1st May,! [Easter Term.] 

(Reg. Lib. 1702. B. fol. 289.) 

Plea, to a bill for a discovery; of frauds in breach of articles, that there was a clause in the 
articles, that all matters in difference should be referred to arbitration, overruled. (1) 

This bill was filed by the plaintiffs as partners in the Cornish 
[•312] Copper Company, in the business of smelting copper ore, 'against 
the defendants, who are partners in the Cornish Metat Company, 
merely praying a discovery, and stating, that by articles of agreement, bear* 
ing date the 1st of September, 1785, made between defendants on behalf 
of themselves and the rest of the Cornish Metal Company, of the first part; 
and several other persons therein named, and the plaintiffs, as partners in 
the Cornish Copper Company, of the second part ; it was agreed that the 
defendants should, from time to time, during the term of seven years, deliver 
to the said smelting company, a certain share of all the copper ore, which 
should be procured or purchased by the defendants in the county of Corn- 
wall, in the proportions therein mentioned, and that the plaintiffs should 
smelt the same, and dispose thereof, as therein mentioned, and that the de- 
fendants should pay for such ore, at the usual times, the customary allow- 
ance being first made as therein particularized ; and the residue to be paid 
for by the said company, in the* manner therein mentioned ; and it was 
agreed, that the profit to be allowed to the said smelting company, for car- 
rying on the same, should be after the rate of 8 per cent, upon the stand- 
ard price of the copper, and that all the copper belonging to the defend- 
ants should, during the said term, be manufactured by the said company 
in which the plaintiffs were partners, and that the said smelting company 
should receive after the rate of 11/. per ton for manufacturing and smelt- 
ing such copper ; and that no copper should, at any time, be delivered or 
disposed of by defendants, for the purpose of being manufactured, by any 
person whomsoever, other than the said smelling company ; and that all 
manufactured copper sold by the Metal Company, should be manufactured 
by the said smelting company ; and that the quantities of every sort of cop- 
per, and every sort of manufacture, and species of casting, sold by defend- 
ants, should be made as nearly as possible in proportion to the ores, so to be 
delivered to them respectively ; and the several parties were thereby bound, 
in the penalty of 2000/., for the due observation of the several covenants 
therein contained. 

The bill further stated, that in the month of November, 1787, the de- 
fendants, having entered into partnership, or some contract, with Thomas 
Williams, Esq., who was then concerned in smelting and manufacturing 
copper ore, and copper, discontinued delivering to plaintiffs any 
[•313] copper, and have ever since delivered # to his account large quan- 
tities of copper ore, purchased by the defendants, and of copper 

t This case is by accident misplaced ; it appears by the date that it was in the last term. 

(1) Vide S. P. Street v. Rigby. before Lord Eldon, C. 6 Yes. 816, et seq. See Lord Eldon, 
C. 14 Yes. 270, Beames's El. PI. Eq. 231, 232, atfd the authorities in the note there. See 
also the Editor's note on Half hide v. Penning, antea, 2 vol. 336 ; and Anth v. Sambourne, 
postea, 498, S. P., also with the principal case, Montague v. Naish, in the Ezch. 1st May, 
1723, Lord Colchester's MSS., which was also a plea to a suit between partners. Lord Co. 
Baron Eyre, and Barons Hotham and Thomson, there approved of Lorn Thurlow's decision 
in Price v. Williams, stated by Lord Eldon, C. 6 Ves. 818, 819, and of the principal case, 
which had been cited. 
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rent-charge of 800/. daring the life of the said defendant Mary Charlotte 
Williams. 

The defendant Mary Charlotte Williams, by her answer to the said bill, 
amongst other things admitted the making and execution of all the instru- 
ments stated in the plaintiff's bill, but said that the same were executed 
by her when in great distress, and under the circumstances therein after- 
mentioned, and she insisted that she, only, was entitled to receive the ar- 
rears of the said annuity, of 300/. for which she had only given receipts to 
Christmas, 1783, from which time, she insisted the same was in arrear : 
she insisted that the late Duke intended the said annuity for her separate 
use, and that no other person should have any control over it ; and stated 
that, by her marriage-settlement with her husband, it was settled to her 
separate use. She further stated the circumstances under which the an- 
nuities to Ardesoif, Du fiourg, and Creswell were granted, much as they 
appeared in evidence, and insisted that the defendant Jenkins was not en- 
titled to receive the arrears thereof; and also insisted that she was greatly 
deceived throughout the transactions, relating to Sampson's annuity, in 
the manner stated by her in the bill which she exhibited against the plain- 
tiff and the defendants Down and Pitches, as executors of Sampson, by 
which bill she prayed that the defendants Pitches and Down might be 
compelled to deliver up the said indenture of the 20th March, 1783, to 
her to be cancelled, as being obtained from her by fraud and im- 
position, and without due • consideration, and offered to pay to the [*302] 
said defendants all the money received by her from Sampson, as 
the consideration of the said indenture, together with the lawful interest, 
after a deduction of what had been received by Sampson in his lifetime, 
or by the defendants, his executors, since his death ; and the said de- 
fendant admitted, that the said bill had been since dismissed without 
costs, against the said defendants ; and she further admitted that the de- 
fendant Jenkins had exhibited her bill against the plaintiff and defendant. 

Witnesses were examined ; and, as the final decision of the cause turn- 
ed upon the difference of the facts which came out in evidence, and the 
statement thereof in the memorials enrolled in this Court, it will be neces- 
sary, in order to make the argument and judgment intelligible, to state so 
much of the evidence and memorials as apply thereto. 

As to the annuities granted to Ardesoif and Du Bourg, the grants 
thereof, and the payment of the consideration, were proved ; and as to the 
assignment to Creswell, Bindley swore, and was supported in the material 
parts by other witnesses, that Powel, being employed by Creswell to lay 
out a sum of money in the purchase of annuities, caused advertisements 
to be published in the papers for persons desirous to sell ; and that Bind- 
ley, on behalf of Mary Charlotte Williams, applied to him, to procure her 
a purchaser for an annuity of 250/,, part of the said annuity of 300/., 
stating to him that Ardesoif, who had annuities of 100/. and 60/. granted 
out of the same, had agreed to take back his purchase-money with lawful 
interest; and it was agreed, that Creswell should purchase such annuity of 
250/. at the price of 2000/. ; that Powel informed him, that Jenkins, the 
agent of Creswell, was in town, and insisted that Palmer should be em- 
ployed to prepare the draft of the deed relating to the purchase of the 
said annuity ; that the deed being prepared, Ardesoif, with Balfour, his 
attorney, Du Bourg, and his attorney, Powel, Jenkins, and Palmer, with 
Mary Charlotte Williams and the deponent, met at Powel's chambers, 
when Ardesoif, refused to take back his purchase-money with lawful in- 
terest, and insisted on being paid the arrears of his annuity and his pur- 

vol. iv. 28 
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defendants under the said articles, or in consequence thereof, and there- 
fore defendants pleaded the aforesaid clause in the said articles of agree- 
ment, in bar to the discovery sought by plaintiffs said bill, &c 

Mr. Attorney-General, Mr. Mam&JUld, and Mr. Steele, for the defend- 
ants, insisted that the plea must prevail ; that the plaintiffs had not by their 
bill sufficiently and clearly stated the absolute necessity of a discovery of 
the several matters so as to proceed to a reference before the arbitrators ; 
that the averment of the said clause was sufficient to support the plea ; 
that the matters in dispute might he determined by the award of arbitra- 
tors, without resorting to law: and therefore the plaintiff was not entitled 
to the aid of a court of equity, for the purjK>se of n discovery, to enable 
him to proceed in an action, and relied upon Halfkide v. Ftnning (ante, 

vol ii. p. 336). 
[•315] # Mr. Solicitor-General, Mr. Lloyd, and Mr. King % for the plain- 
tiff, contended, that the plea was bad in form and substance. The 
plea merely alleges, that the parties are bound by contract to settle matters 
in dispute by arbitration ; it should have alleged a submission to go to 
arbitration, and that there was no reference depending ; the averment is 
nothing more than the mere clause ; Ha If huh v. Ftnning is a very differ- 
ent case, if it is to be relied upon (for the authority of that cise is much 
doubted; ; there the bill was for relief as well as discovery, and there was 
an averment, that the matters in dispute were actually referred to arbitra- 
tion. As to the substance, the plea does not meet the case made by the 
bill, which is (bunded upon certain frauds committed by the defendants, 
and which are out of the reach of the articles. It would be impossible 
for arbitrators to do justice, lor the bill seeks a discovery of papers and 
writings in the possession of the defendants, which, without the aid of 
this Ccurt, they could not be compelled to disclose, so that justice would 
be completely evaded, if the plea was allowed. Wellington v. Mackintosh, 
2 Atk. 569, is precisely iu point. Lord Hardwicke held it to be no plea 
to the discovery sought by the bill, and it appears from the statement of 
it in the Register's Book, that he decided it upon that ground. Such a 
plea would not avail at law, unless there had been an actual reference, as 
held in Kill v. Hollister, 1 Wils. 129. 

Lord Chancellor. — In the cases at law, scarce a single dictum or 
even an hint occurs, where an agreement of this nature has been set up 
as a bar to the action ; (2) on the other hand, many authorities may be 
found, where the award itself, or the submission to award, has been 
pleaded ; the Court upon such a plea has gone into the award itself. The 
bill does not state that the pirties are unable to proceed before the arbi- 
trators, and that they cannot have the effect of this covenant in the articles 
respecting the reference, for want of a discovery ; but taking no notice of 
that clause, it states a variety of circumstances, iu which the defendants 
have violated the articles of agreement, and committed fraudulent acts 
and concealments on their part, to the detriment of the plaintiffs, and 
calls for a discovery, not for the purpose of going before the arbitrators, 
but in aid of an action at law. It has been objected, that the parties hav- 
ing entered into a covenant to refer matters in dispute to arbitra- 
ble] tion, this Court is not to aid such # an action, and that it would 
be a plea to the action at law, if the parties were to proceed in it; 
and consequently there would be an end to a discovery, as it would be 

(2) Vide aJ*o per Lord Eldon, C. 6 Ves. 822, and Thompson v. Charnock. 8 Term Rep. 
139, and the Editor's note to Half bide s. Feaai&g, utea, 9 vol. 836. 
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nugatory for this Court to lend its aid to an action, which must he com* 
pletely barred by such a plea. I cannot think so. In the case before Lord 
Hardwicke, relief as well as discovery was prayed ; it was a singular case, 
and whatever reason the Reporter has inserted as his Lordship's ground 
of decision, the plea was overruled, and quite agrees with the case in 
Wilson. Had the parties proceeded to a reference, or the award been 
actually made, it might still have been examined into, or impeached in 
this Court, upon equitable grounds. This is a case where no such refer- 
ence has been had, and where the bill merely seeks a discovery, in order 
to aid the parties in proceeding at law, and the plea is in truth a plea to 
the action ; and unless it could hold as a bar to the action itself, it can- 
not prevail here. With respect to the case of Half hide ?. Finning, it is 
unnecessary to discuss that case ; and it is upon the ground just men* 
tioned, that I think this plea must be 

Overruled.! (a) 

t A plea of this nature was overruled, in the Exchequer, in Satterley, v. Robinson, 17th 
December, 1791.(3) 

(3) See note (l) antea, p. 311. 

(a) Story, Eq. PI. ch. 14, 1 804 : notes to Halfhide v. Penning, 3 Bro. C. C. 336, 337 j 
2 Smith, Ch. Pr. (Am. ed.) 420 ; Mitchell v. Harris, 2 Ves. jun. 129; Hovenden's notes, 
1 Supp. 238, el seq. ; 2 Story, Eq. Jur. ch. 40, § 1457. 



Creuze v. Lowth. 

Michel v. Hunter. 

[Vide S. C. 2 Ves. jun. 157.] 8th June. 

Interest not to he given on the principal and interest, repotted due on annuities by the 
Master; nor on arrears or an annuity in lieu of dower. (I) Though this application 
might be proper on further directions, it cannot be on petition. (2) 

Tiik petition (reported ante, p. 157), came on to be reheard before 
Lord Chancellor, June 1st, when he expressed great doubt as to 
the propriety of the order of the Lords Commissioners, both in form 
and substance, and the discussion of it was ordered to stand over till this 
day. 

And coming on now, Mr. Attorney and Solicitor Gmeral, for the annui- 
tants, and Mr. Stlwyn, and Mr. Adam, for Mrs. Hunter, insisted that the 
order for computing interest was right, and that interest ought to be paid 
from the date of the Master's report; that the rule of the Court is, that 
when a sum is ascertained and ordered to be paid, it shall carry interest: 
that in the cise of mortgjjrees, they, having a lien on the land, did not 
need the assistance of the Court, but their being paid interest on 
the 'interest computed by the Master, after the report, depended [ # 317] 

(1) See the Editor's notes on this case upon the former hearing, antea, 157, 158, &c, and 
more especially the references to the Editor's note on Bickharo v. Cross, Supplement to 
Vesev, 338 ; Anderson v. Dwver, I Scho. and Lefroy, 301 , 304 ; Turner p. Turner, 1 Jac. 
and Walker, Rep. 39, et seq., with the Editor's note on Tew v. Earl of Winlerton, antea, 
3 toI. 489, 490. 

(2) See accordingly per Lord Eldon, C. 13 Ves. 393, 394 ; Et vide Champ v. Moody, 
2 Ves. 470 ; where the general rule is laid down (subject to particular exceptions), that to 
warrant a reservation of interest of any kind upon further directions, it ought to have been 
directed on the original decree. 
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on the charge upon the land being ripened into a judgment of a court of 
equity. So of legacies charged upon land, they shall carry interest ; but 
legacies not charged on land or simple contract debts shall not carry interest 
till the sum is ascertained by the report They cited Car v. the Countess 
of Burlington, 1 Wins. 228 ; Maxwell v. WettenhaU, 2 Wms. 26 ; Earl of 
Bath v. Earl of Bradford, 2 Ves. 687 ; BarweU t. Parker, 2 Ves. 363 ; Ast- 
ley v. Powis, 1 Ves. 483, 495, but relied principally on Bickham y. Cross, 2 
Ves. 471, which they contended was the very case now before the Court. (3) 
In this case it is more than a judgment; it is a specific lien on the 



With respect to the widow, she has made out the case, pat in the 
anonymous case in 2 Ves. 661 (the name of which is Bignal y. Brere- 
lon), as she has been under the necessity of borrowing money, for 
which she has been obliged to pay interest, and therefore is entitled to 
receive it. 

In Margerum v. Sandiford, interest was given on further directions, 
though not reserved by the decree, t 

Mr. Mansfield, and Mr. Stanley, for the tenant in tail of the estate. 

There is no ground, upon which the present application can be sup* 
ported. Mr. Attorney-General and Mr. Selwyn, say that the Lords Com- 
missioners made the order upon the ground of Margerum v. Sandiford. 
There Margerum and Pugh were executors, and had made great use of 
the testator's money ; Lord Thurlow overruled the old form, and gave 
interest on further directions, without having the cause reheard, though 
no consideration of interest was reserved by the decree ; but how does 
that show, that the Court ought to do it on petition, without any further 
directions reserved t The only case pretended in which it was done on 
petition, is Bickham v. Cross, which was under very particular circum- 
stances. (3) Then, as to the merits, it is generally contended, that 
[•318] this is the course of the Court The Earl of Bath v. Bradford, 
BarweU v. Parker, are cited, but do not prove this. Perkins v. 
Baynton (ante, vol. i. p. 574), is the other way. Astley v. Powis is not 
very accurately stated, but it appears a great deal of time had elapsed. 
In all the cases, it has been done on special circumstances. There has 
been no general practice on the subject. 

With respect to the widow's jointure, Tew v. Earl of Wintertom (ante, 
vol. iii. p 489), is a strong authority, by Lord Thurlow, against it. 

Lord Chancellor spoke to the following effect. 

I thought, upon the former hearing, that this application was wrong 
both in form and substance ; that no such order could be made on peti- 
tion : for if interest was not given by the decree, or reserved, it was 
matter of rehearing ; and this, in strictness, is the rule : but if the point is 
made upon a hearing for further directions, I see no objection to its being 
then given, if the case will warrant it ; I am satisfied with the authority 
of Margerum v. Sandiford, that it may be so ; but to introduce it upon a 
petition would be inconvenient in practice. 

The genera] point must be considered, and Bickham v. Cross having 
been cited, that case must be taken into consideration : and it seems 
hard, that when the order is that the sum should be raised and paid, it 

t The same had been done in Goodere v. Lake, Amb. 584. 

(3) See the Editor's notes upon Bickham ». Cross, Supplement to Ves. 388, 389, antes, 
169, and Lord Loughborough's observations in the principal case upon it, 2 Ves. jun. 160, 
1M) 166. 
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should not be done immediately ; if it is considered as the rule of the 
Court, to give interest upon interest, on sums reported due, of course, 
the persons entitled to the benefit of it would be more interested in 
delay, than the owners of the estate; and the interest running on, the 
estate would be exhausted. Every person interested may prosecute the 
decree. 

It has been argued, that when the sum due is ascertained by the 
Master's report, it is equal to a judgment, and is become a charge upon 
the land. I am not unwilling to admit, that a debt consisting of principal 
and interest, computed on a Master's report afterwards confirmed, should 
hare the effect of a judgment at law ; but I cannot admit a consequence, 
that would carry it further than a judgment at law ; for there inter- 
est subsequent *to the judgment cannot be recovered, (a) a plaintiff [*319] 
cannot recover the interest between the date of the judgment and 
the issuing of an elegit ; so that the argument would give an effect to a 
Master's report, that a judgment has not. I have always understood that 
debts carrying interest in their own nature, have interest calculated upon 
them in the Master's office, but that debts not carrying iuterest have not ; 
and that the invariable practice in calculating subsequent interest, is to 
calculate it upon the debts upon which it had been calculated before the 
report, and only to state the principal of the other debts ; (6) and if I was 

(a) Gaunt v. Taylor, 3 My. & Keen, 302 ; Ghitty, Cont. (5th Am. ed.) 646 a, note (1). 
InHodgdou v. Hodgdon, 2 N. Hamp. 169, it was held, that in an action of debt upon a 
judgment, upon which payments hare been made, interest is to be cast upon the judgment 
in the same manner as upon a note of hand, which has been in part paid. Interest was 
allowed in one State in an action on the judgment of a justice of the peace of another State, 
where a recovery was had on it in the former State. Mahurin 9. Bickford, 6 N. Hamp. 667. 

(b) See Creuze 9. Hunter, 2 Yes. jun. 167 ; Hovenden's note, 1 Supp. 243 ; 1 Barbour, 
Ch. Pr. B. 2, ch. 3, p. 616.616 ; 2 Smith, Ch. Pr. (Am. ed.) ch. 31, p. 346-349. 

[Mr. Vesey, in a valuable note at the end of his report of this case, notices the principles 
upon which courts of law act in giving interest, and the practice of courts of equity. It ap- 
pears that the cases in which the court has, on further directions, given interest on demands 
not carrying interest in their nature, are either cases in which interest has not been given by 
the decree, because the circumstances which made it proper could not appear till the report ; 
or where subsequent interest is given, in respect of gross and wilful misconduct, subsequent 
to a decree, or order for payment, by delaying the execution of it ; in conformity to which is 
the case put by Lord Hardwicke, 2 Ves. 589, of writs of error in the Exchequer Chamtier, 
brought to delay execution ; for the practice upon which vide Frith v. Leroux, 2 T. R. 67 ; 
Cummins; 0. Hanforth, ib. 68 : Entwistle 9. Shepherd, ih. 78 : Shepherd 9. Mackreth, 2 H. 

B. 284 ; Sykes 9. Harrison, 1 B. ft P. 29 ; Atkyns 9. Wheeler, 2 N. R. 205 ; Saxelby 9. 
Moor, 3 Taunt. 61 ; Hammel 9. Abel, 4 Taunt. 208 ; Furlonge 9. Rucker, ib. 260 ; Middle- 
ton 9. Gill, ib. 298 \ Gwyn 9. Golby, ib. 346, Anon. ib. 876 ; Powell 9. Saunders, 6 Taunt. 28 ; 

Mitchell 0. Minikin, 6 Taunt. 117; 9. Edmonds, ib. 346; Martin 9. Emmote, ib. 

620 ; O'Reilly 9. Doran, 7 Taunt. 244 ; Dwyer 9. Gurry, ib. 14. But the single circumstance, 
that the demand is liquidated by the report, or any delay that might have been prevented 
by the diligence of the party claiming interest, or which is the necessary consequence of 
the nature of the jurisdiction, is not considered a sufficient ground to charge the other party 
with interest (vide Mr. Vesey 's note). It is clear that the Master, in the distribution of an 
insolvent estate^ has no power to allow interest in the shape of damages : the case of a 
promissory note is a solitary exception of recent introduction (1 Swanst. 91). 

As to wliat debts will carry interest at law, it has been observed, that the determinations 
have been extremely capricious, and that it would be difficult to fix upon any point on which 
the authorities are so little in harmony with each other (see them collected, 1 Campb. N. P. 

C. 62, n.). A clear and safe rule, however, has been laid down by Lord Ellenborough, which 
has been since universally adopted. His Lordship considered that interest ought only to be 
allowed in cases where there is a contract for the payment of money at a day certain, as on 
bills of exchange, promissory notes, etc., or where there has been an express promise to pay 
interest ; or where, from the course of the dealing between the parties, it may be inferred 
that this was their intention ; or where it can be proved that the money has been used, and 
interest has been actually made. De Havilland 0. Bowerbank, 1 Campb. N. P. C. 60 ; De 
Bernales 0. Fuller, 2 Campb. N. P. C. 426 ; Gordon 9. Swan, ib. 429, n. ; S. C. 12 East, 
419 ; Calton 9. Bragg, 16 East, 223 ; Walker 9. Constable, 1 B. & P. 306 ; Tappenden 9. 
Randall. 2 B. &P. 467 ; Mitchell 9. Minikin, cit. sup., where see the case alluded to by 
Gibbs ; 6.J. r 

A similar rale had obtained, or is now adopted in equity. Rigby 9. Macnamara, 2 Cox, 
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now to hold, that the subsequent interest ought to be calculated on all, it 

would make all the former cases erroneous. In Bickham v. 

[•320] Cross,i [2 Ves. 471]. I see b j the note I have of the 'case, that 

415 ; Parker v. Hutchinson, 3 Ves. 133 ; Upton v. Lord Ferrers, 6 Ves. 801 ; Lowndes *. 
Col lens, 17 Ves. 27 ; Bell p. Free, 1 Swanst. 90. As to the practice of a court of equity, in 
not giving interest beyond the penalty of a bond, vide Tew v. The Earl of Winter too, ante, 
toI. iii. 489. — Eden.) 

t Bickham v. Cross There being no state of this case in Vesey, the following is taken 
from the Register's book. (5) 

Previous to the marriage of the petitioner, defendant Cross, daughter of Bickham the 
father, with Asterlev her first husband, in 1712, it was agreed that Bickham the fsthcr 
should give a hood for 900/. payable in seven rears, and the interest in the mean time to be 

Giid to the defeudaut, for her separate use, till laid out in a purchase of lands, and when 
id out, the profits to he paid to the plaintiff for her life, and that Asterlev should jjive ■ bond 
for the same sum, to be laid out, and the profits to he paid to him for lire, remainder to the 
petitioner, and the land to lit purchased with both sums, to be settled to the use of the issue 
of the marriage ; the twuds were given, the marriage had, and soon after Asterley died in- 
solvent. Neither Bickham the father, nor Asterley, laid out the sum of 900/. in purchases ; 
and, on the petitioner's second marriage with Cross, in 1715, Bickham the father's lood for 
900/. was assigned to trustees, in trust for the petitioner, till he made a suitable settlement. 
Bickham the father paid the petitioner the interest of the loud, till near the time of his 
death, in October, 1723, having made his will, and thereby given to his youngest son John 
800/. to he paid at twenty-four years of age, to be raised out of his real estate by a term 
which was vested in his wife, Hugh his eldest son, and another trustee, and devised his 
estate to his wife for life, with remainder to Hugh in tail, and appointed his wife and M>n 
executors, who proved the will. Hugh, when of age, suffered a recovery of the estate. The 
widow out of the assets of her husband and the rents of the estates, paid the interest of the 
- 900/. bond for several years ; and paid John the sum of 300/. in part of his legacy, and 
joined with Hugh and the other trustees, in a bond and mortgage of the terms for 600/. the 
remainder of his legacy ; and she paid to him interest for the same to the 9th of September, 
1735, the said Hugh Bickham refusing to pay the same. Rachael, the widow, died in 1736, 
bavin? made her will, and thereby given to the petitioner all her personal estate, and made 
her sole executrix. The petitioner and her husband having brought an action on the bond 
against Hugh Bickham, he filed bis bill for an injunction and an account of his father's 
personal estate come to the hands of his mother : and the petitioner and her late hushapd 
filed a cross-hill. By decree in those causes, in 1743, it was referred to the Master to take 
the proper accounts, and it waa declared that the bond for 900/. was to be considered as a 
debt on the estate of Bickham the father, to be satisfied out of his personal estate, and it 
was ordered that what should be coming due for interest on said bond should lie paid to the 
petitioner, for her separate use, and the principal to the trustees, and that the mortgage and 
bond for 500/. ought to be considered as a charge on the term of 60 years, and the ioterest 
thereof to I* paid by Bickham the son, to the petitioner (whose title to the same is not 
staled), and her late husband Afterwards Bickham the sou died, leaving Jane his widow, 
Hugh his eldest son, and younger children, and devised his estate to trustees, charged with 
his debts and an annuity to his wife, and legacies to his you n per children, and made his 
wife executrix. A bill was filed to establish his will, and by a decree in 1747 (subject to 
other directions), Bickham the son's estate was ordered to be sold, and the money applied m 
payment of debts. Afterwards the petitioner's husband died. And the cause being revived, 
a report was made that there were no debts of Bickham the father, but the said bond for 
900/. and another of 11/. II*. I0rf., and that the whole principal money of 900/. was due on 
the bond, and 954/. odd was due for interest at 6 per cent., which interest wa» to •*P ,, JJ l0 . 
the petitioner, and the principal to the trustees to be applied to the trusts, and that Rachael 
Bickham the widow had paid 194/. and odd for interest of the 600/. bond and mortgage, 
which was to be paid by the then plaintiff Hugh Bickham, to the petitioner ani her late 
husband, as part of the assets of Rachael Bickham, and that Hugh Bickham died wiiheut 
paying the same. On the came coming on upon the Master's report, in 1751, accounts were 
directed of subsequent interest, and there was a further report by which it appeared there 
wa« then due, for principal and interest of the 900/. bond, and the bond of 500/., 230ft'. 9*. 6rf ; , 
which was to lie raised, and paid to the petitioner, out of the said trust estate, and tntf 
report was absolutely confirmed. ,. 

The petitioner stating these facts and delays, prayed that the said sums might be consoli- 
dated and carry interest from the date of the report. . 

And the petition being heard 29th of July, 1732. it was ordered that it should § of 
referred to the Master to compute subsequent interest in manner following, on the pnncip* 1 
sum, that carrying interest, at 5 per cent, and on the other sums and [also oo all the interests 
and (6)] costs at 4 per cent, and to lax subsequent costs. 

(5) See it also accurately stated from Reg. Lib. 1751, A. fol. 561, in Sapplement to 
Ves. 338. 

(6) See the order, extracted from the Reg. Book, verbatim, in Supplement to V «**I' ~°1 
389, where it is observed there is an omission of the above very material words in the rUpo" 
of Mr. Vesey, jon. pp. 164, 166. 
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Lord Hardwicke was perfectly right in his decree, because, in con- 
sequence of Bickhara the son having wasted the estates of the father, all 
the debts of Bickhara the father were charges on the estate of Bickham 
the son. The argument to be drawn from that case, is against the posi- 
tion for which it is cited. The case of arrears of annuities does not differ 
from the common case of a debt not carrying interest. 

'J' he first case with which J have been supplied, is Loyd v. Mor eland, 
by Sir John Strange, sitting for the Lord Chancellor; the cause was re- 
ferred to the Master to take an account of the testator's debts; the 
Muster made his report, and upon the cause coming on for further direc- 
tions, it was referred buck to the Muster to calculate subsequent interest: 
he calculated the subsequent interest on the name debts on which he had 
before calculated interest : he was desired to calculate interest on the 
simple contract debts, hut refused ; and exceptions were taken on that 
ground to his report; the exceptions were argued I9ih March, 1749, and 
were overruled. 

•Duke of Bedford v. Coke, (7) before Lord Hardwicke, was a [•321] 
strong case to extend the remedy, because there had been a long 
delay : the plaintiff* were simple contract creditors of the Duke of Whar- 
ton : the decree whs upon the 29th October, 1743; the Duchess applied 
for interest on the arrears of her jointure, which had been unpaid for a 
great number of years, and made the case of having been obliged to 
borrow money; Lord Hardwicke, by his decree, reserved the question of 
interest, and ordered precedents to be searched ; but no precedents could 
be found where it had been allowed 

In the anonymous case, 2 Vesey, 661 (the name of which is Signal v. 
Brertton), the question came distinctly before Lord Hardwicke, who, at 
first, reserved the consideration of interest, but afterwards refused to give 
interest on the arrears of the annuity, though he gave it on the debts 
from the lime of the report being confirmed. 

In Grosvmor v. Cook, (8) before Sir Thomas Clarke, 25th November, 
1757, the same point arose : the question was reserved to see how far 
interest was allowed at la'w on simple contract debts. 

In the Society for propagating the Gospel in foreign Parts v. Jackson, 
which was heard before Sir Thomas Sew ell, it was referred to the Master 
to calculate interest : February I lib, 1783, the Master made bis report, 
and certified 349/. due for the arrears of an annuity : the fund was pro- 
ductive, but the cause coming on before Lord Tburlow, llth March, 
1783, he directed the Master to calculate the umoiiut on the debts, with- 
out interest, they being simple contract debts, and the arrears of the an- 
nuity. Lhyd v. Mortland was the case produced to Lord Thurlow on 
that occasion. 

Nobody has produced a case which will support the order of the 
Lords Commissioners. 

1 could not make such an order, without breaking in upon the practice 
of the Court 

1 have selected these cases as being those where it was pressed upon 
the Court. 

The order of the Lords Commissioners discharged. 

(7) See this case well reported by Mr. Dickens, 1 ?ol. 178. El ride Supplement to Vesey, 
293. 

(8) 1 Dick. 305. 
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[•322] *Jbrbard v. Sanders. 

[Vide S. C. 2 Yes. jun. 187, and a further stage of the cause, ibid. 454.] 

12th June. 

(No Entry.) 

Plea that defendant's testatrix had neither constructive nor actual notice of plaintiff's title, 
not denying the facts stated in the bill from which the constructive notice is to be deducted, 
overruled. (1) 

The bill stated, that John Harrington, being seised of estates, com- 
prising the leasehold premises in question, by lease dated some time in 
or before the month of September, 1711, demised the same to John Gold, 
for a term of 1000 years, and by virtue of several mesne assignments, 
the premises in 1730 were vested in John Harris, for the said term, sub- 
ject to a mortgage to Edward Bellamy, for securing 250/. and interest; 
and in or about the said year 1730, Christopher Jerrard (the plaintiff's 
grandfather) purchased the said premises, for the residue of the said 
term of 1000 years, absolutely from the said John Harris, for the sum 
of 220/., and by an indenture, dated some time in or about the said 
year 1730 (stated to be in possession of defendant), reciting the agree- 
ment for the purchase, and that there was due to the said Edward Bella- 
my 250/., the said Edward Bellamy, in consideration of said 250/. to him 
paid, assigned, and the said Harris ratified and confirmed unto trustees 
appointed by Christopher Jerrard, the said premises during the residue 
of said term of 1000 years, in trust to permit the said Christopher Jer- 
rard (now deceased), and his assigns, to receive the rents and profits 
thereof for his life ; and, after his decease, to permit Thomas Jerrard, 
the son of Christopher Jerrard, and Susannah his wife, both deceased, 
(the plaintiff's late father and mother) respectively, and their assigns, to 
take the rents and profits of the said premises during their lives, and the 
life of the survivor of them, remainder in trust, for all and every the 
child and children of the said Thomas Jerrard by the said Susannah, who 
should be living at the death of the survivor, for the remainder of the 
said term, with subsequent limitations. Christopher Jerrard (plaintiff's 
late grandfather) held said premises from the time of the purchase till 
bis death in 1739, when said Thomas Jerrard, the plaintiff's father, en- 
tered upon, and held the same premises down to the time of his death, 
which happened about fifteen years ago : that Susannah, the wife of the said 
Thomas Jerrard, died in the lifetime of plaintiff's father, and plaintiff is 
their only surviving child, and, as such, became entitled to the said prem- 
ises under said deed and settlement. Upon the death of the said Thomas 
Jerrard, her late father, she entered upon, and hath ever since 
been in *the possession of the premises, under and in virtue of [*323] 
said deed and settlement, and the trusts thereof. 

The bill further stated, that, undercolor of some pretended mortgage of 
said premises from said Thomas Jerrard, plaintiff's late father (who had 
no right or power to make the same), the said defendant, or some person 
with his privity, had got into his custody and possession the said deed and 
settlement under which plaintiff had become entitled to said premises as 
aforesaid, and the title-deeds thereof. 

The bill charged the defendant with knowledge of tbe deed whereby the 
•aid premises were settled, so that plaintiff had become entitled thereto, 

(l) See Mr. Beamee's Elem. Pleas, in Eq. p. 239, and note 3. Vide etism, ibid. p. »!• 



1793,] Jerrard v. Sanders. 233 

and that the defendant had the said deed and settlement under which she 
was so entitled, or some copy, counterpart, or duplicate thereof, or some 
abstract, extract, recital, minute, or memorandum thereof or therefrom, in 
his custody or power ; and that he had seen, read, or heard the contents, 
and knew and believed that said deed and settlement under which she was 
entitled as aforesaid existed, where, and in whose custody and power, the 
same then was and might be found, and that he ought to state the con- 
tents thereof; and in case the same had been burnt, torn, defaced, oblit- 
erated, cancelled, destroyed, disposed of, or made away with, that the same 
was so done, or caused to be done by, or by the orders, on the behalf, or 
with the privity of defendant, with some fraudulent purpose to her preju- 
dice. 

The bill further charged the defendant with knowledge that said 
Thomas Jerrard, plaintiff's late father, was, at the time of making said 
mortgage, entitled to the said premises, under the said deed and settle- 
ment, as. tenant for life only, with such remainder over as hereinbefore 
stated to the plaintiff; and that he had not any other interest therein, and 
had no right or power whatever to make such mortgage-deeds and securi- 
ties, as an abstract of said Thomas Jerrard, plaintiff's late father's title 
to said premises so settled, containing some recital, notice, or mention 
thereof, and of the trusts contained therein, and of the right and interest 
of said Thomas Jerrard, and of plaintiff under the same, or some asser- 
tion or suggestion tending to an inquiry and discovery thereof, and of 
plaintiff's right and claim, was sent and delivered unto defendant, 
and the several mortgages and incumbrances *nnder whom he de- [*324] 
rived title to the said premises, or some attorney, solicitor, or 
agent, of and for him or them ; and that they were informed and had no- 
tice of the said deed and settlement, under which the plaintiff was entitled 
as aforesaid. 

The bill therefore prayed, that the defendant be decreed to deliver unto 
plaintiff the deed and settlement under which she had become and was en- 
titled to the premises in question, together with all title-deeds and writ- 
ings relating thereto; and that the plaintiff might have a production of the 
said deed, &c. at any trial at law against plaintiff or her tenant of said 
premises. 

The defendant put in a plea and answer, and thereby stated that Thom- 
as Jerrard, being possessed of a long term of years in the premises, sud- 
ject to a mortgage to Catherine Cam for a term of five hundred years, for 
securing 500/., the said mortgage was, by indenture of 25th June, 1763, 
transferred to Alice Dickes, who, by will dated 7th November, 1774, after 
legacies, gave the residue, and (among other things) the legal estate in all 
messuages, &c. in mortgage, to four trustees in trust to pay legacies, and 
subject thereto, on trust for the sole benefit of her grandson (the defend- 
ant]!, in case he should attain the age of twenty-one years ( which event 
took place) ; and that, after the defendant attained such age, the premises 
were conveyed to him, subject to the equity of redemption to which the 
same were liable. He further stated, that Thomas Jerrard died about the 
year 1777, having made his will, reciting the mortgage, and that the mort- 
gaged premises were an ample security for payment thereof, and directed 
that the mortgage-money should remain a lien thereon only, and not on 
his personal estate, and gave all the residue of his real and personal estate 
unto his wife Jane Jerrard, and appointed her sole executrix : and that, 
after his death, she proved the will. He further stated that the mortgage- 
money, with a great arrear of interest, bat in respect of which some pay- 
TOL. iv. 30 



234 Jerrard v. Sanders. [1793. 

ments had been made by the plaintiff, remained due, and that the premi- 
ses mortgaged to Alice Dickes, and those alleged by plaintiffs to be com- 
prised in the settlement, are the same premises, and that Thomas Jerrard, 
who mortgaged the same to Alice Dickes, was in possession thereof, and, 
if not in fact, pretended to be absolutely entitled thereto, subject to said 
mortgage to Catherine Cam, at the time the assignment of the 
[•325] mortgage was executed. And the defendant "averred, that Alice 
Dickes actually paid the said 500/. without notice, either construc- 
tive or actual, of the existence of the title set up by the plaintiff; and 
therefore, and because the plaintiff does not offer, by her bill, to confirm 
the said mortgage, and this Court doth not compel a discovery which 
might hazard the title of a mortgage bondfde, and without notice, or those 
claiming under him, the defendant pleaded the said mortgage ; and not 
waiving his plea, but, in aid and support thereof, he said that the said 
Alice Dickes (under whom he claimed) had not, to his knowledge, infor- 
mation, or belief, any notice, either constructive or actual, of the existence 
of the title set up by plaintiff in her said bill, at the time she paid the said 
sum of 500/. and the assignment of the said mortgage was executed : nor 
doth defendant know, believe, or suspect, nor hath he ever been informed, 
that, at or before the making the said assignment, affecting the said prem- 
ises under which the defendant claims, or before or at the time of pay- 
ment of the consideration or value for the same, or any part thereof, that 
the said Alice Dickes, or any attorney, solicitor, or agent of the said 
Thomas Jerrard's title to the premises delivered to her, him, or them, 
which included the settlement set up by the plaintiff, or any recital, no- 
tice, or memorandum thereof, or of the alleged trusts thereof; or any sug- 
gestion tending to an inquiry or discovery thereof; or of the plaintiff's 
right or claim, as set up by the bill. 

Upon this plea being argued, 

Lord Chancellor said, a denial of actual or constructive notice is not 
sufficient, without denying those facts stated in the bill, from whence the 
constructive notice is to be deduced, (a) 

Plea overruled. (2) 

(2) The defendant afterwards put in an answer, whereby he stated that he was a nurchsser 
for valuable consideration, and denied all the circumstances of notice : upon which it was 
held, that he was not bound to answer farther in disclosure of his own title, or other matters, 
which to such a defence must be immaterial. Sea the report of those subsequent proceedings, 
2 Ves. jun. 464, &c. 

(o) See Story, Eq. PI. ch. 13, S 662, 806 ; Hardman v. Ellames, 6 Sim. 440; S. C. 3 
Mylne & Keen, 732 : Gallatian v. Cunningham, 8 Coweo, 361 ; Wigram on Discovery (Am. 
ed.), PI. 100 ; 1 Smith, Gh. Pr. (Am. ed.) 226, 227 ; Jerrard v. Sanders, 2 Ves. jun. 187 ; 
Hovenden's note, 1 Supp. 245. 

[It had before been laid down by Lord Hardwicke, that if particular instances of notice, or 
circumstances of fraud, are charged, they must be denied as specifically and particularly tj 
charged by the bill. Senhouse v. Earl, 2 Ves. 450 ; Radford v. Wilson, 8 Atk. 815. And 
this special and particular denial of notice must be by way of answer, that the plaintiff may 
be at liberty to except to its sufficiency. Redesdale Tr. on Pleading, 223 ; Bayley v. Adams, 
6 Ves. 596, cit. ib. But notice and fraud must also be denied generally, by way of averment 
in the plea, otherwise, the fact of notice or fraud will not be in issue. See the cases cited by 
Lord Redesdale, in the note to the above passage, 223. , 

Of the protection shown to a purchaser for valuable consideration, without notice, Lora 
Rosslyn has been stated (9 Ves. 25) to have spoken on the present occasion, and when the 
cause afterwards came on, in the strongest terms. A doctrine which Lord Northington, m 
Stanhope p. Earl Veniey, 2 Eden, 85 ^ called the polar star of equity, that a purchaser for a 
valuable consideration being in an ability to defend himself at law, cannot he hurt by a coon 
of equity. Lord Rosslyn, indeed, in a case which occurred shortly after the present, shoos: 
this doctrine materially. Upon a bill by tenant for life, in possession, for discovery and de- 
livery of title-deeds, his Lordship ordered a plea of a mortgage in fee, by a former J' nan * *?' 
life, alleging himself to be seised in fee, without notice, to stand for an answer, with liberty 
to except, Strode v. Blackburn*, 3 Ves. 222. Upon a case, however, which closely resenoiea 
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it. a similar plea was pat in, for the purpose of having that decision reconsidered ; and Lord 
Eldon having most satisfactorily shown, that it did not stand upon right principles, allowed 
the plea, upon the rale, that* as against a purchaser for valuable consideration, without 
notice, the Court has no jurisdiction. Wslwyn v. Lee, 9 Ves. 24. As to what amounts to 
constructive notice, vide the Editor's note to Coppin *. Fernyhougb, ante, vol. ii. 291. — 
Eden.] 



*S*vi»e v. Dean. 18th June. [*326J 

(Reg. Lib. 1792. B. fol. 664.) 

Baron and feme. Where husband receives interest of wife's separate property, no account 
against his representatives. (I) 

The husband received dividends of the wife's separate property, being 
money in the funds, and applied them to the general purposes of the family : 
the wife survived the husband. 

Lord Chancellor refused to give her representatives an account of the 
dividends against the representative of the husband. (2)(a) 

(1) See the cases, 1 Fonhl. T. Eq. 103, 104. note. 

(2) The account was confined to what the husband had received of the wife's separate 
property at the time of their intermarriage. — R. L. 655. 

(a) 2 Story, Eq. Jur. ch. 37, § 1396 ; Fonbl. Eg. B. 1, ch. 2, 1 6, note (n) ; Methodist Epis. 
Church v. Jaques, 3 John. Ch. 93 ; Howard v. Digby, 8 Bligh, N. S. 224 ; Clancy, Rights 
of Women (Am. ed.) 352, 353. 



Pope v. Cra[w]shaw. Rolls, 20th June. 

(Reg. Lib. 1792. B. fol. 368. b.) 

Baron and feme. Husband's assignment of the wife's property will not bar her equity upon 

His Honor said, he hoped it would be understood that a husband 
cannot, by assigning his wife's property, bar her of any equity she 
may have in it; that he should never subscribe to the contrary 
doctrine. (2)(a) 

See Woman v. Mason, Mr. Cox's note on 1 Williams, 459 (5th 
edit). 

(1) See Pryor ». Hill, antea, 139. with the Editor's notes ; and more especially the refer- 
ence to Mr. Roper's recent very valuable Tract on Marital Law, l vol. 265, et seq. 

(2) In this case the wife appeared personally in Court and consented. — R. L. 

(a) See Clancy, Rights of Women, B. 6, ch. 4. This subject is considered in 9 Story, 
Eq. Jur. ch. 37, 1 1412, and notes; 2 Kent (6th ed.), 136, 137, et seq. ; Pryor v. Hill, ante, 
143, note (a). 
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Zouch [Leach] (I) v. Lambert. 

[Vide S. C. 4 Ves. 725.] Rolls, 22d June. 

(Reg. Lib. 1792. B. fol. 690.) 

Feme executrix haying a life estate, not to take the residue. (1) 

The husband gave the wife an estate for life, and appointed her execu- 
trix, but made no disposition of the residue. 

His Honor decreed the residue to be divided among the next of 
kin. (l)(a) 

(1) The M. R. most probably threw out his general sentiments, upon this occasion, nt 
supra, hut Mr. Brown mistook both the name of the case, and the nature of its result, at the 
time. The cause appears not to hare been decided until upwards of seven years afterwards; 
when Sir P. Arden, M. R.. noticing Mr. Brown's mistake, said he had left the point open, 
and only directed the usual accounts, &c. at the hearing, and that it was by no means so 
clear for the next of kin as thus considered [under the particular will in question]. His 
Honor, however, said " he was, upon full consideration, of the ssme opinion, which it is sup- 
posed ne gave upon the former occasion ; that, under the circumstances of this case, the be- 
quest to the widow was a bar of her interest as executrix in the residue." See the cause 4 
Ves. 725 ; et vide ibid. 726, note, and 729. Upon the point of law, see Martin v. Rebow, 
antes, 1 vol. 164, and the Editor's notes, ibid, with the references. 

(a) See Dean v. Dalton, 2 Bro. C. C. 636, and note at the end of the case, and cases then 



Mercer and Wife v. Hall and Others. Rolls, 24th June. 
(No Entry.) 

Legacy to plaintiff in case of marriage with consent (1) of parents; they consent, by » 
writing: generally, to any marriage she may contract ; after the decease of the survivor, 
plaintiff marries j consent was only necessary during the lifetime of the father and mother 
or the survivor ; if otherwise, this general consent is sufficient. 

Mary Batten, possessed of a large sum of money in 3 per cent 
[*327] bank annuities, made and published her will, dated *30th March, 
J 779, and thereby, inter alia, gave and bequeathed to the defendant 
Hall, and others (since dead), their executors, &,c, the sum of 1500/. 3 
per cent, annuities, in trust for the use and benefit of the plaintiff Mary, 
to be paid and transferred to her upon her marriage, with the previous 
consent in writing of her mother, if living; but if then dead, with such 
consent of her father ; and in case she should marry without such consent 
during the lifetime of her father and mother, or either of them, she willed 
that the same legacy should be settled to the separate use of herself and 
her children, in such manner, and in such proportions, &c. as the survivor 
should direct or appoint ; and for want of such direction or appointment, 
to be equally divided amongst them, &c. ; and, in case the said plaintiff 
Mary should happen to die sole and unmarried, or if she should marry 
without such consent as aforesaid, without leaving any issue of her body at 
the time of her decease, then the said legacy was to sink into the residue 

(1) See D'Aguilar v. Drinkwater, 2 Ves. and Beam. 226 ; Merry v. Ryves, 1 Eden. Cs. 
Lord Northington, i ; Parneil v. Lyon. I Ves. and Beam. 479 ; the important case of Clarw 
•.Parker, 19 Ves. 1, et sea., which includes most of the preceding; Lioyd v. Branton, 3 
Menv. 108, &c., and Aislabie v. Rice. 3 Madd. Rep. 266, &c. See also Scott t. Tyler, 
•a, 2 vol. 481, and Goldsmid v. Goldsmid, Coop. Ca. Ch. 225. 
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of her personal estate, which she disposed of by her said will, and appoint- 
ed her daughter Mary Coulthard (since deceased) executrix. 

The testatrix died in the year 1781, without having revoked or altered 
her said will, and soon after her death the said Mary Coulthard duly proved 
the same; she died in 1782, leaving her husband the defendant Coulthard, 
who took out administration to her, and the defendant Hall has taken out 
administration de bonis nan to the testatrix. 

Robert Slaughter, the plaintiff Mary's father, died many years ago ; her 
mother Jane Slaughter, who was the sister of the said testatrix, died the 
9th day of May, 1790, but they, before their deaths, consented to the plain- 
tiff Mary's marriage, and for that purpose signed a paper writing, to the 
effect following, viz : " In pursuance of a clause, in the will of the late 
Mrs. Mary Batten, this is to certify, we do give free leave and consent to 
oar daughter Mary Slaughter, to marry whomsoever she chooses ; and 
whereas power is vested in us, to settle a legacy of 1500/., left her by said 
will, in what manner we shall think proper, we do hereby give her full 
power, and sole command and possession thereof, to settle and dispose of, 
according to her own inclination, without being subject either to 
the limitations and conditions "mentioned in said Mrs. Batten's will, [*328] 
or to the authority of her husband. In witness whereof we do sub- 
scribe our names, the 5th July, 1787 : Robert Slaughter, Jane Slaugh- 
ter." 

After the death of the plaintiff Mary's father and mother, viz. 16th day 
of September, 1790, the plaintiffs intermarried, and there were no children ; 
the defendant Hall, the trustee, refusing to pay the legacy of 1500/. stock, 
and the dividends thereof, without the directions of this Court, the plain- 
tiffs filed the present bill for the same. 

The defendants submitted, by their answer, whether the plaintiff's 
marriage had been had with such consent as, by the testatrix's will, was 
required. 

Mr. Richards, for the plaintiffs, submitted that the father and mother 
being dead before the marriage, no consent could be had. Without rely- 
ing on the paper, it might be argued that no consent was necessary, the 
condition of consent only operating during the lives of the father and 
mother; but if consent was necessary, the terms of the paper were suffi- 
cient for that purpose. 

Mr. Stanley, for the defendants, argued that the consent was a condi- 
tion precedent, and therefore was necessary at all events : then the parents 
being dead, the consent was become impossible. The paper is not such 
as could operate as an appointment under the power. 

His Honor said he was clear that the plaintiffs were entitled to the leg- 
acy : that the consent was only necessary, during the life of the father 
and mother or the survivor ; and could only be intended of a marriage 
during their lives: and although the testatrix intended there should be a 
consent to the particular marriage, the intention is sufficiently answered 
by this general consent. 

A consent after the marriage has been held sufficient, where it was not 
required to be in writing. 

All these sorts of restraints are considered in such a way as to favor 
legatees, where there is nobody to take on default of consent; if the 
material part of the condition is complied with, the legacy is held 
good. 

•She is entitled to the legacy, exclusive of the writing ; for, under [*329] 
the power, the father and mother could not have appointed the 
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whole to the daughter, bat mast have given something to the children, if 
there had been any. (a) i 

(a) See the notes to the case of Scott v. Tyler, 3 Bro. C. C. 431. 



Pincke v. Curtkis. Rolls, 26th June. 
(Reg. Lib. 1792. B. fol. 410. b.) 

Specific performance of an agreement to purchase, may he decreed after considerable delay ; 
if the rendee has not demanded his deposit, or shown a determination not to proceed in 
the purchase. (1) [Purchaser is entitled to interest on his deposit, and to costs at law sad 
in equity until the vendor has made his title good. But vendor is entitled to subsequent 
costs, and may enforce the contract, if his title be good, when the report is made. The 
rents belong to the vendor till his title is made good, and afterwards the purchaser mast 
take to the rents, and pay interest on his purchase-money till the principal is discharged.] (2) 

Bill filed 6th November, 1792, for a specific performance of an agree- 
ment, to purchase the premises in question. 

It stated that the plaintiffs, being desirous to sell the premises, in 
August, 1791, applied to the coplain tiffs, Skinner and Dyke, to sell the 
same by auction ; that they did accordingly prepare particulars, stating 
that part of the premises were let upon leases, of which some part of the 
terms were unexpired, and that other parts were in hand, of which im- 
mediate possession might be had by the purchaser : and the particulars 
contained the usual terms of sale by auction, particularly that the pur- 
chase should be completed by the 5th of April then next : that the 
premises were put up to sale, atGarraway's coffee-house, 11th November, 
1791, when the defendant was the best bidder for the same, at the sum of 
9100/. and was declared to be the purchaser, and paid into the hands of 
the auctioneers 9010/. as a deposit, and signed the usual undertaking for 
completing the purchase, upon having a good title : that the plaintiffs had 
been always ready to make a title, upon payment of the residue of the 
urchase-money ; but that the defendant had not only refused so to do, 
mt in Trinity term last had brought an action against the plaintiffs, the 
auctioneers, to recover his deposit. The bill, therefore, prayed a specific 
performance of the agreement, and an injunction against the defendant's 
proceeding in the said action. 

The defendant, by his answer, admitted the purchase : but said, that 
towards the latter end of January, or beginning of February, he had 
applied to the plaintiff's solicitor for an abstract, which not being sent to 
him, he, after the expiration of the time for the completion of the said 
purchase, applied for a return of the deposit-money, saying that be 
[ # 330] should not proceed in the 'purchase ; and that a few days after 
the 21st of April last, and not before, the defendant received an 
abstract ; by a memorandum in the margin whereof, and a letter from the 
plaintiff's solicitor, it appeared that a suit in this Court must be determin- 
ed, before a title could be made : upon which the defendant caused the 

(1) See the doctrine of the courts of equity, upon this subject, well expounded by Lord 
Eldon, C. in Seton v. Slade, 7 Ves. 265, 870, 272, 273,et seq. See also Lloyd ». Collett, 
and Pordyce v . Ford, postea, 469, 496, and Newman v. Rogers, postea, 391 . . 

(2) From Lord Coldhester's MSS. See within, and His Lordship's Report of. tha ja4g- 
ment of the M. R. upon the hearing of this cause on further directions, in the Editor's note, 
postea, p. 332. 
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plaintiff's solicitor to be informed that he would not proceed in the pur- 
chase, and again insisted on the return of his deposit : and, stating that 
the suit was still depending, and that questions of law have arisen, which 
then stood for an argument in the Court of King's Bench, and that, al- 
though the purchase was to be completed by the 5th of April, no abstract 
was sent to him till after the 2 1st of that month, he insisted that 
the plaintiffs had not made a good title, and that he was not bound to 
perform the agreement. 

It came on before the Lords Commissioners Ashhurst and Wilson, upon 
a motion to dissolve the injunction. 

Mr. Mansfield, and Mr. Steele, for the defendant, said the plaintiffs 
oould not recover at law, in an action against the defendant, if the title 
was not completed by the time named in the contract. If it is not so, 
by the laches of the seller, this Court will not enforce the contract There 
may be such a difference in point of value, arising from the delay, as 
may be a good reason for not compelling performance of the contract. 
The attorney for the plaintiff ought to have delivered the abstract with- 
out any application from the defendants. When the abstract was delivered, 
it appeared by it, that there was a suit depending in this Court, and that 
the plaintiffs could not make a title. The defendant was not bound to 
declare, that he would relinquish the contract, as the plaintiffs could not 
perform it on their part. In a case of Potts v. Webb, before Lord Thur- 
low, it being part of the terms that the purchase should be completed by 
a certain time, and the title not being made good within that time, his 
Lordship thought that a good reason for not decreeing a specific perform- 
ance. Here the Court is not called upon to pronounce upon the title ; 
we only want the deposit back ; the plaintiff may, notwithstanding, have 
a specific performance hereafter. 

•Mr. Solicitor-General (Scott), for plaintiff. [ # 331] 

The defendant makes two grounds, first, that there is not a good 
title ; second, that supposing it to be good, the defendant is not bound, 
now, to take it The deposit, is, in truth, the money of the seller, if the 
contract is decreed to be performed. The auctioneer cannot keep the 
money, though the action at law fails ; and as one party must come into 
this Court, it will take cognisance of the whole. In Potts v. Webb, 
Christie, the auctioneer, brought the deposit into Court, which is the 
general practice. 

Lord Commissioner Wilson. The suit depending is the only thing that 
strikes me. 

Mr. Solicitor-General. If there be a solemn doubt, I agree that the 
Court will not compel the purchaser to take it With respect to the title, 
the question is, whether a good title can be made at the date of the 
Master's Report, not at the date of the contract, or the time of filing 
the bill. Here the question will be decided before any report can be 
made. Sometimes (even in the report) the Master makes mention of acts 
to be done, to make good the title. The mere pendency of the suit is 
no objection ; it may clear the title. Here the defendant does not ask 
for a reference to the Master, and claim his deposit in the event of there 
not being a good title, but objects to a performance of the contract at any 
time. In Vernon v. Stephens, 2 P. Wms. 66, an act of Parliament was 
procured between the decree and the report (3) In Longford v. Pitt, 

(3) Upon the question of performance, it is sufficient if a good title can he made at any 
time previous to the Master's final report on the subject. See Lord Stourton's case, cited 9 
P. W. 630 ; Jenkins v. Hiles. 6 Ves. 646; Wynn v. Morgan, 7 Ves. 208, et seq., per Lord 
Eldon, C. in Seton v. Slade, ibid. 279, and Bennet Coll. v. Carey, antea, 3 vol. 390, with the 
Editor's notes. < Poole v. Shergold, 2 Bro. C. C. 119, note (i). > 
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2 Wma. G29, and in Williams v. Bamham, before Lord Thurtow, the agree- 
ment was performed after a long time bad elapsed. 

Lord Commissioner Askkmrst. 

If there is no damage done to the party, an agreement maj be enforced 
after the time named. If there is a probable ground that a good title can 
be made in a reasonable time, that will do. (4) Can the defendant in this 
case be put into the same situation as if the agreement had been per- 
formed at the time ? The proposal was, that the money should be laid 
out at the risk of the wendor, so that the defendant would not have been 

hurt by accepting the offer. 
[•332] *Lord Commissioner Wilson. 

The cases with respect to time bare gone to a great length, but 
we cannot unsettle them now. It is not stated that any notice of any 
intention or^esign of relinquishing the purchase was given till after the 
5th April, and the abstract being read by the defendant ; something must 
have previously passed. 

In Ambrose v. Hodgson, a suit was commenced to determine the 
question on objections made to the title in a suit for specific perform- 
ance. 

The injunction was continued on bringing the deposit into Court. 

The motion was brought on again before the present Lord Chancellor. 

After the argument, which was to the same purpose as before, his Lord- 
ship expressed himself to the effect following : — 

The vendor could not bring an action against the vendee without having 
tendered him a conveyance, (a) 

In these contracts (sales by auction) in general, the time of completing 
the contract is specified, and a deposit is paid; and if the title is 
not made out by the time, the vendee is entitled to take back the 
deposit. 

But, in this case, the vendee was apprized of the title depending on the 
ability of the vendors to make a good title, which itself depended on the 
event of a chancery suit, and was, notwithstanding, willing to go on 
with bis purchase; there had been a communication of the delay of the 
suit, and the present bill was filed after great delay. If the vendee had 
called for the deposit at the end of the time limited for completing the 
purchase, and insisted he would not go on with the purchase, the Court 
would not have compelled him. 

I concur with the Lords Commissioners, that the injunction should be 
continued. 
[•333] *This day, the cause came on to be heard at the Rolls, when 
all the evidence was read, and his Honor being of opinion that 
there had been a sufficient communication of the real state of the delay, 
and that the defendant had acquiesced in it, or at least, not sufficiently 
declared his dissent to go on with the purchase, referred it to the 
Master, to inquire whether the plaintiff could make a good title. (5) (b) 

(4) See Poole p. Shergold, 2 Bro. C. C. 119, note (a). 

(6) It is said (6 Ves. 676), that in this case Lord Loughborough, ultimately relieved the 
purchaser from his contract, upon the ground of there appearing upon the face of the Master's 
Report, to have been a gross misrepresentation as to tithes. Previously, however, to this 
stage of the cause, it came on before Sir P. Arden, M. R., in the December following the 

(a) See 1 Sugden, Vendors & Purch. (6th Am. ed.) 374, 375, et seq. 

A party who contracts to execute and deliver a deed, is hound to prepare the deed, if there 
be no stipulation that it shall be prepared by the intended grantee. Tinney v. Ashley, 15 
Pick. 646 ; Chitty, Cont. (6th Am. ea.) 307. 

(6) 2 Story, Eq. Jur. ch. 18, f 776, and note. See Chitty, Cont. (6th Am. ed.) 307, 309. 
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period of Mr. Brown's Report: and as Hit Honor's judgment is reported in Lord Colches- 
ter's MS. and seems very valuable, the Editor thinks it material to be subjoined. Lord 
Colchester's note of it is as follows : — 

"Pikckb v. Cvrtbis, December 19th, 1793. 
w Purchaser is entitled to interest on his deposit { and to cos is at law and in equity, until the 
▼endor has made his title good. But vendor is entitled lo subsequent costs, and may en- 
force the contract, if his title be good when the report is made. The rents belong to the 
vendor till his title be made good, and afterwards the purchaser must take to the rents, 
and pay interest on his purchase-money till the principal is discharged." 
" This cause standing for judgment on further directions and costs. Master of the Rolls. 
I approve of the order made by the Lords Commissioners in staying the action, and, as the 
cause stands at present, Pincke the vendor has ultimately shown that he can make a good 
title. But the contract is only too barefaced upon fair terms ; viz. if the vendor has filed a 
bill to compel the acceptance of a title which was not ready at the time, then the vendor 
shall pay costs of the suit at law, which was well founded at the time it was commenced. 
Therefore, down to the day of the purchaser is not liable to costs. 

" The fair terms, it is said, would be to put the parties in the same situation as if the con- 
tract had been performed at the day ; and therefore rents should be accounted for on one 
side, and interest on the other : but then that would be on the ground that the purchaser 



estate till then. 

" The defendant, the purchaser, must have his costs down to the time of hearing, to be paid 
bv plaintiff: and plaintiff must have his costs before the Master, because after the title was 
cleared bv the King's Bench there was no reason to quarrel with the title. The possession 
ought to be considered and the rents accordingly to belong to the purchaser from the rent day 
after the title was cleared in the King's Bench, viz. rent day in April, 1793 ; and the interest 
on the deposit money from the time of the deposit till then. 

"Decree costs of the cause till first hearing, and interest of deposit to defendant, out of his 
purchase-money, subsequent costs to be paia by him to plaintiff, and residue of purchase- 
' with interest subsequent to the day from which he is let into receipt of the rent." 



Hickman v. Bacon. Lincoln's-Inn-Hall, 29th June. 
(Reg. Lib. 1792. A. fol. 587.) 

Money was to be laid out in land, to be settled to the husband for life ; remainder to raise 
portions for younger children : the money was afterwards invested, by direction of the 
husband, in S. S. annuities ; afterwards by will he devised generally all his manors, &c. 
to certain uses ; the money in the funds must be laid out in land. (1) 

By indentures of lease and release, the release dated 12th Septem- 
ber, 1746, being the settlement previous to the marriage of Sir Nevil 
George Hickman with Frances Elizabeth Tower, reciting that, by the 
settlement made previous to the marriage of Christopher Tower, with 
Jane his wife (the father and mother of the said Frances Elizabeth) 
there was provided, in case of there being two daughters and no more, 
between them (which event happened), for such two daughters, the sum 
of 14,000/., to be paid at such times, and upon such contingencies, as are 
therein mentioned ; and it was declared and agreed by the said indenture 
of 1746. that all and every sum and sums of money, which she, the said 
Frances Elizabeth, then was, or at any time thereafter should become 
entitled to, should be paid to the trustees therein named, in trust that 
they should, as soon as a convenient purchase could be found, lay out the 
same in one or more purchase or purchases of freehold estates in Eng- 
land, and settle the same upon the trusts therein mentioned, viz., to the 
use of the said Sir Nevil George Hickman, for life, sans waste, remainder 
to trustees to preserve contingent remainders, remainder to the intent 

(1) See Pulteney v. E. Darlington, antea, 1 vol. 233, et seq. 
VOL. IV. 31 
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Lady Hickman might receive a rent charge of 800/. per annum, remain- 
der to the use of the trustees for raising portions for younger children of 
the marriage, remainder to the use of the first and other sons in tail-male, 
remainder to the said Sir Nevil George Hickman, in fee; with a power to 
the trustees to invest the money in real securities, until such purchase 
should be made. The marriage between Sir Nevil George Hickman and 
Frances Elizabeth Tower, soon after was solemnized, and Lady Hickman 
died in 1763, without having any issue male by the said Sir Nevil 
[*334] George Hickman, # but having had issue by him three daughters 
(viz.), the plaintiff, and Rose Elizabeth Hickman, afterwards the 
wife of Thomas Baker, Esq., and Ann Hickman, who died shorly after 
her birth. 

By a decree of this Court, made the 27th February, 1775, it was or- 
dered that the sum of 14,000/., being the fortune of the said Lady Hick- 
man and Jane Tower, her sister (afterwards Lady Beauchamp), the two 
daughters of the said Christopher Tower and Jane his wife, with such in- 
terest as therein mentioned, should be raised by sale or mortgage of the 
premises, and that one moiety of the said sum of 14,000/. should be paid 
to the surviving trustee upon the trusts of the said settlement of the 12th of 
September, 1746. 

Christopher Tower, a defendant in that cause, paid 7000/. a moiety of 
the said 14,000/. to the surviving trustee, who, by the direction of Sir 
Nevil George Hickman, laid out the same in the purchase of 8812/. 
17s. 10c/. New South Sea annuities, and by deed, bearing date 14th 
February, 1778, declared the same to be subject to the trusts of the set- 
tlement. 

The plaintiff, by her bill, insisted that, upon the death of the said Lady 
Hickman, without issue male, by the said Sir Nevil George Hickman, he 
became absolutely entitled to the said sum of 7000/. so invested in the 
New South Sea annuities, by the settlement directed to be laid out in 
lands, to be settled as aforesaid ; and that the said Sir Nevil George Hick- 
man, not having done any act whereby the said sum of 7000/. should be 
deemed part of his personal estate, the same should be regarded in equity 
as part of his real estate. 

She further stated that Sir Nevil George Hickman, being so entitled, 
made his will, dated the 6th May, 1771, executed and attested as the law 
requires for passing real estate, whereby, amongst other things, he gave 
and devised all his manors, messuages, lands, tenements, and hereditaments 
in England, in possession, reversion, remainder, expectancy or otherwise, 
howsoever, with their appurtenances (by which words, the sum of 7000/. 
being in equity, to be deemed in the nature of real property as aforesaid, 
passed and was well devised) to his eldest daughter the plaintiff for 
[*335] life, remainder to trusfees to support contingent # remainders, 
with remainder to her first and other sons in tail, with remainder 
to her daughters, as tenants in common, with remainder to Francis Which- 
cote in fee, and appointed the plaintiff, and the said Francis Whichcote, 
executors. 

The testator died 25th February, 1781, without revoking his will, and 
the executors proved the same. 

The plaintiff insisted that, by virtue of the will, she became entitled for 
life, with remainders over to her issue, to the said sum of 8812/. 17s. lW. 
New South Sea annuities, purchased with the said sum of 7000/.; that 
Francis Whichcote became entitled to the remainder in fee thereof, Nib- 
ject to the interest of the plaintiff and her issue therein, and stated that she 
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(the plaintiff) had, afterwards, purchased the interest of the said Francis 
Whichcote therein ; she further stated that the said Francis Whichcote is 
since dead, whereby she is become the only surviving executrix and per- 
sonal representative of the said Sir Nevil George Hickman ; that she is 
unmarried, so that there is no tenant in tail in being, of the said estates, 
devised by the said Sir Nevil George Hickman, but that the plaintiff is 
tenant for life, of the said Sir Nevil George Hickman's real estates, and 
particularly of the said money. 

She then stated the claims of the material defendants, to the said sum 
of 8812/. 175. lOd. New South Sea annuities, and that they pretended that 
the same ought to be considered as money, and that the same vested in the 
said Francis Whichcote and the plaintiff, as the executors of the said tes- 
tator, as being part of his personal estate undisposed of, and that the same 
did not belong to the said testator's next of kin, but that the said testator's 
executors took the same beneficially, and therefore they claimed a moiety 
of the said 8811/. 175. lOd. and the interest thereof, as representatives of 
the said Francis Whichcote. 

The plaintiff charged that 8812/. 175. lOrf. was to be considered as real 
estate : but that if the same was to be considered as part of the personal 
estate of the said Sir Nevil George Hickman not specifically disposed of 
by his will, and therefore vested in his executors, yet she insisted that she 
and the saidjFrancis Whichcote became entitled thereto, as joint-tenants, 
and that, upon his death, his -interest therein survived to the 
•plaintiff; and also charged that all the right and interest of the [*336] 
said Francis Whichcote was assigned by him to the plaintiff, by 
the purchase-deed above mentioned. 

The bill prayed that the said sum of 8812/. 175. 10rf. might be decreed 
to be laid out in the purchase of lands, and to be taken as part of the real 
estate of the said Sir Nevil George Hickman, and, as such, to vest in the 
plaintiff, and that the interest and dividends to accrue on the said New 
South Sea annuities, until the same shall be so laid out, might be paid to 
the plaintiff 

Mr. Attorney-General, for the plaintiff, stated the settlement and the 
decree, and that under it the money had been laid out, and the will of Sir 
Nevil George Hickman ; and said that the question under these several 
instruments was, whether this was real or personal estate of Sir Nevil 
George Hickman. By his will, he gave his whole real estate to the plain- 
tiff, his eldest daughter, for life, with remainders to her issue ; he then dis- 
posed of his personal estate, and appointed executors. If this will was 
such as to pass this as personal estate, there was no legacy to the execu- 
tors, or anything else, to prevent its passing to the executors as such ; 
there is nothing to make their taking it inconsistent. If that proposition 
is made out, the plaintiff and Francis Whichcote took it as joint-tenants, 
and Francis Whichcote having done no act to sever the joint-tenancy, the 
plaintiff must take it as survivor. Perkins v. Baynton (ante, vol. l. p. 
118), executors take as joint-tenants, and there being no disposition of the 
residue, will not vary it. If it continued real estate, it descended to the 
plaintiff; and not having been treated as personalty, it was to be consid- 
ered as real, and the lands to be purchased, passed. 

Mr. Lloyd, for the defendants. It has been held, that money to be laid 
out in lands, will pass by the word hereditaments, Rashleigh v. Master 
(ante, vol. iii. p. 99), but here it may be considered as personal estate of 
Sir Nevil George Hickman ; he could by any act have made it personalty, 
Edwards v. Countess of Warwick, 2 Wms. 171 ; Chichester v. Bicker- 
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staf, 2 Vera. 295, which case was approved by Lord Thurlow, in Pufte- 
ney v. The Earl of Darlington (ante, vol. i. p. 223), which was re- 
duced to a case of evidence. Money so to be laid out continues 
[*337] *personalty till invested ; the trustee laid it out in stock, by the 
direction of Sir Nevil George Hickman. 
Lord Chancellor. At that time, the daughters were entitled to it as 
land, to secure their portions. They had a right to call upon the trustees 
to lay it out in land, to enlarge their security for their portions. 
The money must be laid out in land. (2) 

(2) Upon the present occasion- the Court only directed inquiries as to how, and in ▼hat 
manner, and upon what securities the N. S. S. annuities had from time to time been forest- 
ed, and by whom the interest or dividends thereupon had been received, and whether the 
same was so invested and continued on such securities with the consent of Sir N. G. H., and 
whether any order, deed, or writing was signed, and by whom on that occasion : and whether 
Sir N. G. H. made any declaration, or did any act, matter, or thing, touching the laying oat, 
or the application of the said N. S. S. annuities. — R. L. 



Glover v. Spendlove. Lincoln's-Inn-Hall, 29th June, 1st July. 

(Reg. Lib. 1792. A. fol. 558. b.) 
Devise of lands not in settlement, will pass the reversion of the settled lands. (1) 

Rossiter Lenton, being seised of freehold and copyhold estates (the 
copyhold being surrendered to the uses of the following settlement), by 
indentures of 18th and 19th May, 1724, being the settlement previous to his 
marriage with Annabel la, his wife, conveyed certain premises to trustees, 
to the use of himself for life, sans waste, remainder to Annabella for life, 
remainder to the first and other sons of the marriage in tail-male, with re- 
mainders over, remainder in fee to himself. 

There was no male issue of the marriage, but there were five daughters, 
viz. the three plaintiffs, Mary the mother of the defendant (who, as well as 
her husband is dead), and Annabella, also deceased. 

Rossiter Lenton sold some part of the settled estates, but was at the 
time of making his will and codicil, and at the time of his death, seised of 
the reversion in fee of several of the estates so settled upon his wife for 
life; and by his will and codicil, dated 3d December, 1739, and 5th Feb- 
ruary, 1742 (duly executed and attested, to pass real estates), gave and 
devised to his five daughters and their heirs, all his lands (2) not settled in 
jointure upon his wife, to be equally divided between them as tenants in 
common, and not as joint-tenants ; but in case any of them should die be- 
fore the age of twenty-one, unmarried, he gave her or their share to the 
survivors or survivor, and, by his codicil, taking notice of such devise, he 
revoked the same, and gave (3) all the said lands, not settled, in 
[•338] jointure, to his said wife and her heirs, in trust, to sell the same, # and 
out of the money to arise from such sale, to pay to his said daagh- 

(1) It is quite settled that a reversion will pass under a general devise. See Chester *. 
Chester, 3 P. W. 66 ; Attorney-General v. Vigor, 8 Ves. 256 ; Church ». Mundy, 1* Vst- 
396, &c. &c. oil 

(?) " Lands, tenements, and hereditaments, in a. and D. not settled in jointure upon hit 
wife, and elsewhere in the county of Lincoln. " — R. L. . 

(3) " All his said lands, tenements, and hereditaments, in Q. and D., or elsewhere in «* 
county of Lincoln, not settled in jointure upon his wife, to his said wife, her heira, and assig^i 
forever, in trust to sell, &c."— R. L. 
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ters, or such of them as should be alive, such proportions as she should 
think proper ; and in case his wife should die (as in fact she did) before 
such sale, then he gave the same to his eldest daughter Mary (the 
mother of the defendant, since deceased), in trust, to sell and make an 
equal division between herself and his other daughters who should be then 
alive. 

The testator died soon after making the said codicil, leaving his wife 
and his said five daughters. The widow died 3d December, 1779, with- 
out having sold the premises, and Mary also died 20th June, 1789, 
before sale, and Mary left the defendant, her only son, by Samuel Spend- 
love, her husband. Annabel la (the daughter) died intestate and unmar- 
ried, 24th April, 1790, and plaintiffs are her representatives, and they and 
the defendants are heirs-at-law of the testator, and of Annabel! a. 

The bill prayed a sale of the premises, both settled and unsettled.— 
The objection raised by the defendant's answer against the sale of lands 
settled in jointure on the wife, was, that they were excepted, and did not 
pass by the devise ; if they did, he wished for a partition, not a sale. 

The only question, at the hearing of the cause, was, whether the words 
of the devise passed the testator's reversionary interest in the estates set- 
tled in jointure on the wife. 

Mr. Attorney-General, Mr. Abbot, and Mr. Hall, for the plaintiffs, con- 
tended, that though the particular estate was settled in jointure, the rever- 
sion was not, but passed by the will. 

Mr. Lloyd, for the defendant, said, the only question was, whether the 
whole estate in settlement was not distinguished from the other estates, 
and therefore not to pass. 

Lord Chancellor said, he had no doubt upon the subject ; that the 
reversion passed by the will ; (a) and therefore decreed a sale. (4) 

(4) " His Lordship doth declare that all the lands, tenements, and hereditaments, whereof 
the testator R. L. died seised, both those which were, and those which were not, settled in 
jointure on his widow, did pass by his will and codicil." A sale was directed, &c. &c. — 

(a) It has been established, from the very earliest period, that a reversion in fee, however 
remote, and though clearly not in the contemplation of the testator, passes by general words 
in a will, even though there are other lands to satisfy the words of the devise. The cases 
upon this subject, of which the old books are full, being too numerous to bear citation, the 
following are referred to, as some of the most remarkable : 29 H. 6, pi. 6 ; Hawes v. Coney, 
Cro. Eliz. 159 ; better reported nom. How v. Conney, 1 Leon, 180 ; Townshend v. Wale, 
Cro. Eliz. 524 ; S. C. Owen, 155 : Moor, 341 ; 2 And. 69 ; Wheeler v. Walroone, Al. 218 ; 
Cook 9. Gerrard, 1 Lev. 212 ; S. C. 2 Keb. 206 ; 1 Saund. 180. (In Willows v. Lydcot, 2 
Vent. 285 ; 3 Mod. 229 ; Carth. 50. The contrary had been decided in the K. B. ; but, as 
observed by Mr. Serj. Cart hew, who was a staunch whig, it was by King James's judges, 
and the judgment was reversed immediately after the revolution.) Hyley v. Hyley, 8 Mod. 
228 ; Baker v. Edmonds, Sty. 62 j Rooke v. Rooke, 2 Vera. 461 ; Kingsman v. iLingsman, 



ib. 660 ; Strode v. Lady Russell, lb. 62 ; affirmed on appeal, nom. Lylton v. Lady 1 DU m« uu , 
3 Bro. P. C. Ed. Toml. 24 ; Ridout v. Pain, 3 Atk. 492 ; Freeman v. Duke of Chandoa, 
Cowp. 360 ; Atkyns v. Atkyns, ib. 808 ; The Attorney-General v. Vigor, 8 Ves. 266 ; Good- 
right d. Earl of Buckinghamshire v. Marquis of Downshire, 2 B. & P. 600 ; Morgan d. Sur- 
man v. Surman, 1 Taunt. 291. Vide also Lord Kenyon's observations in Sheffield v. Lord 
Mulgrave, 6 T. R. 574 ; Roe, d. Reade v. Reade, 8 T. R. 122. 

But though general words of this nature are sufficient to carry a reversion, yet their effect 
may be restrained either by expressions directly controlling them, or by the clear intention 
of the testator, to be collected from the whole of the will. Thus, in the case of Strong v. 
Teat, 2 Burr. 912 ; l Bl. Rep. 200, which was afterwards affirmed in the House of Lords, 3 
Bro. P. C. Ed. Toml. 219, tne dispositions of the residuary estate were so inapplicable to a 
reversionary interest, that the Court held that it was not included within them. In the case 
indeed, of Roe, d. James v. Avis, 4 T. R. 605, the Court of K. B. held that a reversion did 
not pass by the general words of that will, but the case seems to have had but little consid- 
eration bestowed upon it, and has been disapproved of by Lord Eldon, 15 Ves. 403. Similar 
determinations were made in Good title d. Daniel v. Miles, 6 East, 494 ; Welby v. Welby, 
2 Ves. & Bea. 187, upon the ground of the incongruity of supposing the testator would limit 
estates to persons upon whom they were already settled. In Church v. Mundy, 12 Ves. 
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426, Sir W. Grant was of a similar opinion ; as a reversion contended to be gWen to the tes- 
tator's brother, after the wife's death, could not possibly be taken by the wife till after the 
brother's death. Lord Eldon, indeed, on the case coming on before him upon appeal, 16 Ves. 
396, expressed a different opinion, on the ground, that if the brother had died before the tes- 
tator, an event which the will expressly contemplated, the devise would, at the moment of 
the testator's death, have had its complete operation in favor of the wife ; and it is to be 
observed, that his Honor's opinion was founded, in a great measure, upon the authority of 
the above determination in Roe v. Avis. 

As to words of apparent exception, it has been frequently contended, with great apparent 
force and reason, that they restrained the effect of the general clause, and that the testator 
ought thereby to be considered as intending to prevent some lands from passing, which, 
were it not for such clause, would have been otherwise included. It has been, nowever, 
repeatedly decided, that words of exception will not have that effect. Thus, the following 
expression (in Cook v. Gerrard, cit. sup.) " all my lands not settled or devised ;" (in Wil- 
lows v. Lydcott, cit. sup. ; and Church v. Mundy, according to the opinion of Lord Eldoo. 
15 Ves. 396 ;) " not above disposed of," &c. : (in Strode v. Lady Russell, cit. sup. ;) "oat of 
settlement ;" (in Chester v. Chester, 3 P. W. 56, a case which was much discussed, and 
which is generally referred to as a leading authority upon this point ;) " lands not by me for- 
merly settled, or otherwise disposed of," were all considered as insufficient to control the 
effect of the general words of devise. To this class of cases the present is immediately 
referable, as the description of lands " not being settled in jointure," did not except them out 
of the general words. In Goodtitle, d. Daniel v. Miles, cit. supra, the words which were 
similar would probably have received the same construction, if the case had not been deter- 
mined upon the particular circumstances alluded to above. 

These determinations, though clearly establishing the point, are extremely dissatisfactory. 
It has been said, and with Justice, that the intentions of testators must much more frequently 
have been defeated than effectuated by them. And Sir James Mansfield did not scruple to 
designate a leading case upon the subject as a shocking determination. 1 Taunt. 291. — 
Eden. 



[*339] Ball v. Montgomery and Others. 

[Vide S. C. 2 Ves. jun. 191.] Lincoln's-Inn-Hall, 1st July. 

(Reg. Lib. 1792. A. fol. 579. b.; entered Ball v. Ainswortk.) 

There was a settlement on the marriage of husband and wife, of the wife's fortune, in the 
names of trustees, but no provision for the payment of dividends during the coverture. 
She left his house, and afterwards lived in adultery , on bill filed by the husband, to have 
the dividends, the Court would not decree the payment, without a provision for the wife, (1-) 
bnt, after ordering costs, &c. to be paid out of the accumulated dividends, ordered those to 
i in future to be paid into Court. (2) 



Bill filed by the husband against his wife, her mother, and trustees : it 
stated that Harris, the father of the wife, by will, dated 6th October, 1780, 
gave to his daughter Harriot (the wife) the interest of 5000/. 3 per cent, 
standing in his name in the Bank of England ; 1000/. part thereof, which 
he declared to be in the 3 per cents, reduced, for her support and 
maintenance, until she should attain her age of twenty-one years, and 
then he directed his executors to transfer the same to her : and appointed 
his wife, the defendant Sarah, the defendant Montgomery, and John 
D'Oyley, executors. 

That in December, 1781 (the said Harriot Harris, being then under age), 
a treaty of marriage was entered into between the plaintiff and Harriot 
Harris, with the approbation of her mother ; and it was agreed, that the 

(1) See Lord Loughborough's explanation of his reasons for this part of the decision, 2 
Ves. jun. 682. 

(2) That the Court will not interfere in such cases of a wife's delinquency, in general, 
see per Lord Hardwicke, C. in Watkyns v. Watkyns, 2 Atk. 97, and Can* v. Eastabrooke, 
4 Ves. 146. It is however to be noticed, that the case is different as to a female ward of the 
Court : for it seems that in such a case the Court will enforce a settlement, notwithstanding 
her adultery. See Ball v. Coutts, 1 Yes. and Beam. 292, 302, 303, 304, and 1 Roper on Bar. 
and Feme, 272, 273. Upon other points connected with the question, see De Mandeville's 
case, 10 ves. 62, 66, &c. ; Guth v. Guth, antes, 3 vol. 614. and the Editor's notes, 3 Ves. 
360 ; Yeo v. Yeo, 2 Dick. 498, &c. 
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said two sums should be transferred into the names of Sarah Harris and 
Montgomery, upon trust, that after such marriage the dividends thereof 
should be paid to the plaintiff during his life, and after his decease to 
uses therein named ; and such transfer was made of the 4000/. 3 per 
cent, bank annuities, although such transfer of the sum of 1000/. reduced 
bank annuities, was accidentally omitted to be made ; and an indenture 
was prepared, and executed by all parties, with intent to declare the 
trusts with respect to the said two sums (but by mistake, the said two 
sums were therein described as one sum of 5000/. 3 per cent, consol. an- 
nuities), and it was therein mentioned, that such sum of 5000/. was 
transferred ; and it was witnessed, that in consideration of the marriage, 
&c, Sarah Harris and Montgomery declared that the same was trans- 
ferred in trust, after the solemnization of the marriage, that they should 
pay the dividends to the plaintifF during his life, in case he should survive 
his said then intended wife, notwithstanding she should die without issue, 
and without attaining twenty-one ; and provisions were made in case of 
the plaintiff's death, with or without issue, and that in case he should die 
without issue, the same was to revert to Harriot Harris, as if she had con- 
tinued sole ; and power was given to her in that event to dispose 
of the same by will : but through accident or inattention *no dec- [*340] 
laration was made by the said indenture, according to the said 
agreement, that after the marriage the dividends should be paid to the 
plaintiff, during his life. 

The bill further stated that the marriage took effect, but there was no 
issue: 

That Harriot, the plaintiff's wife, attained her age of twenty-one, the 
15th of May, 1785, and by a deed-poll, dated 1st June, 1785, taking notice 
of the settlement, and reciting the power of appointing the said sum, in 
the event of her dying without issue, she gave, limited, and appointed the 
said sum (by mistake called 5000/. consol. bank annuities) to the plain- 
tiff, absolutely : 

That the plaintiff and his said wife lived happily together till the be- 

S inning of the year 1788 ; but in the month of March in that year, the 
efendant Harriot, in consequence of misrepresentations from some of 
her relations, and without any provocation on the part of the plaintiff, and 
without his leave, and against his will, left his house, and hath ever since 
been separate and apart from him. 

The bill further stated that the 4000/. 3 per cent, consols were trans- 
ferred into, and remain in the names of said Sarah Harris and Mont- 
gomery, but the 1000/. reduced annuities remain in the name of Harris 
the testator, and the intermediate dividends have been received by the 
trustees, but have not been paid to the plaintiff. 

The bill charged, that the dividends ought to have been paid to plain- 
tiff, in right of his wife, and further charged that the wife lived in a state 
of adultery with another man (by whom she had a child), and that the 
plaintiff had recovered a verdict of 20/. in an action brought against 
such man in the Court of King's Bench ; and that his wife had exhibited 
a libel against him in the arches court of Canterbury, praying that the 
marriage might be annulled and declared void ; which suit had been dis- 
missed, and that he had been put to an expense of 520/. for the costs of 
such suit. 

The bill, therefore, prayed an account of the money received by 
the trustees for interest of the funds, and that they might *pay[*341] 
the same to the plaintiff, and that the principal funds might be 
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transferred to the Accountant-General, in order that the plaintiff might 
receive the dividends for life; and for an injunction to restrain the 
trustees "from receiving, and the bank from paying to them the future 
dividends. 

The defendant Harriot, the wife, by her answer, swore (and was sup- 
ported by the answer of her mother, as to this), that the agreement pre- 
vious to the settlement was, that the whole of the dividends of the 5000/. 
should be paid to her separate use during her life, notwithstanding her 
coverture, and not that the plaintiff should receive them for life, as stated 
in the bill. She admitted the deed-poll, but said, when she executed it, 
she did not know the nature of her interest, and that the plaintiff told her 
it would be for their mutual benefit, and would enable him to give her the 
property, in case they had no children, and he gave her a writing, par- 
porting to be a will, by which he gave her the 5000/. in case there 
should be no children ; which he represented to be of the same effect as 
the instrument executed by her. She also stated very cruel treatment, 
and personal violence, by which she had been compelled to leave the 
plaintiff's house, and that, from that time, he had never offered her any 
maintenance, and that her mother being married to a second husband 
(the defendant Ainsworth), she was left in a great measure destitute of 
support, and having been compelled to separate herself from plaintiff, by 
his cruelty and ill usage, not in consequence of any crime committed by 
herself, she hoped the Court would not interfere to put plaintiff into pos- 
session of her property. 

By her answer to the amended bill, she stated that the settlement was 
prepared under the direction of her mother, and by her solicitor, but said 
it was a part of such direction, that the dividends should be paid to her 
separate use, during the coverture. She admitted the suit in the eccle- 
siastical court, and that she executed two deeds of appointment, but said, 
for the same reason as she had stated in her former answer, she might 
have been prevailed upon to execute any number of deeds the plaintiff 
might have produced to her ; that she did not give any instructions for 
preparing the said deeds, or if she did, they were such as were 
[•342] suggested to her by # the plaintiff, and that she did not know the 
nature of the property she was disposing of. That whilst she lived 
with the plaintiff he had no ground to impeach her conduct, and that the 
situation she was then in, she had been driven to by the plaintiff, and 
compelled by his usage to leave his house, and by his having left her 
without any maintenance. * 

The criminal connection of the wife was in evidence, but there was a 
variety of evidence as to the treatment of her by the plaintiff. There was 
also evidence of her having willingly executed the deed-poll in favor of 
the plaintiff 

Upon the mother's evidence being offered, it was objected to, as she 
was a trustee. 

Lord Chancellor overruled the objection. 

Mr. Attorney and Mr. Solicitor General, for the plaintiff, stated the 
case, and the evidence as amounting to this, that the marriage had been 
with the full consent of the mother, and that the agreement, as stated in 
the bill, was proved, and that the mother had sown the seeds of discord 
between the husband and wife, in consequence of the wife having exe- 
cuted the deed in favor of the husband : that the wife had eloped from the 
husband, and lived in adultery, and had brought a suit in the ecclesiastical 
court, by which she had put the husband to great expense upon a dis- 
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graceful charge ; and argued that the settlement not ha?ing specified the 
uses, to which the dividends were to be applied, during the coverture, 
there was no equity resulting to the wife : that in Alexander v. M'CuIr 
lachy (3) Lord Thurlow would not give the wife any part of the interest, 
without the husband's consent, though he had used her very ill. 

Mr. Mansfield, Mr. Grant, and Mr. Hart, for the defendants. 

The first question is, whether the husband has any claim to the divi- 
dends. 

The second, whether the Court will permit him to take them without 
making a provision for the wife. 

•The 5000/. was the property of the wife transferred to trustees, [*343] 
and the use, during the coverture, not being declared, it must 
result to her, as whatever is undisposed of must result to the grantor. A 
trustee having been appointed, and no uses declared, parol evidence is 
admissible to show for whom the use was intended, and here is evidence, 
that it was intended for the separate use of the wife : the mother, who 
gave the instructions, swears it was so intended. The husband would be 
bound to make out that the use was intended for him, during the cover- 
ture, which he has not done ; and as the use resulted to the wife, it could 
not result to her for the use of the husband. 

The second question is, whether the common equity applies here. 

If a husband obliges his wife to leave him, the Court will compel him 
to give her a separate maintenance; and where the property is originally 
her own, it will not permit him to take it without making a provision. 
The wife might have filed a bill for a maintenance. Oxenden v. Oxen- 
den, 2 Vern. 493 ; Nicholh v. Danvers, 2 Vern. 671 ; Williams v. Culr 
law, 2 Vern. 752 ; Head v. Head, 3 Atk. 295, 547 (a) [I Ves. 17, and 
Suppl. 18] ; where there were express agreements, that the husbands 
should have the interest for life, but the wives, separating from good 
cause, had the interest decreed to them. It is said it cannot be with- 
out the consent of the husband ; but the Court has done more, it has 
ordered money to be brought into Court for the use of the wife, Bond 
v. Simmons, 3 Atk. 20. Then the question is, whether her conduct 
shall prevent the Court from decreeing her the interest. The good 
cause for leaving the husband, is to be considered at the time of leaving 
him, and is not affected by her subsequent conduct, Sidney v. Sidney, 
3 Wms. 269. Here, it is not pretended, that she eloped with an adul- 
terer, or even that she knew him at the time, or that there was any 

(3) See the Rep. 2 Ves. 197 ; Mr. VeBey, jun.'s note, in De Manneville's case, 10 Ves. 
56, states this to be the case alluded to by Lord Rldon, ibid., under the title of that of Dr. 
Douglas. 

(a) The case of Head v. Head, as appears from Mr. Vesey's report of the present case, 
was only cited to show that Lord Hardwicke's doctrine, that a court cannot make a decree 
to compel a husliand to par a separate maintenance to his wife, was not in unison with the 
prior cases. Lord Loughborough, howeTer, considered it as contrary to the established doc- 
trine, that a married woman should be a plaintiff in a suit in this Court for separate mainte- 
nance. His Lordship cited a case of Lambert v. Lambert, in the House of Lords (which is 
reported * Bro. P. C. fid. Toml. 18), in which the cases were much considered, and he con- 
sidered it to be the established law, that no court, not even the ecclesiastical court, has any 
original jurisdiction to give a wife separate maintenance, it being always incidental to some 
other matter, as oo a divorce a mensa tt thoro propter aavitiam in the ecclesiastical court ; 
or if she applies in this Court upon a nwplicamt for security of the peace against her hus- 
band, and it is necessary that she should live apart as incidental ; to that, the Chancellor 
will allow her a separate maintenance. It seems, however (as has been very correcUy o b- 
served by Mr. Clancy, in his Essay on the Equitable Righto of Married Women, 373), that 
the latter part of this opinion is erroneous, as will appear from considering the nature and 
language of the writ $ it being always sued out upon the supposition, that the husband and 
wife are to cohabit together In the future. Head v. Head, 8 Atk. 660. — Aden. 

▼ol. iv. 32 
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thing in her conduct, whilst with the husband, to induce him to use 
her ill. There was no motive for her withdrawing from him but his ill 
usage. 

Lord Chancellor. (4) I must entertain this bill. The eventual right 
of the husband I cannot now decide upon. I think nothing can be 
[*344] done in this suit. Upon an application for the purpose, *I might 
decree the dividends to her separate use. It is argued that there 
was an omission in the settlement: but the settlement is intelligible; 
there was no necessity to provide for the payment of the dividends during 
the coverture, because they would be payable to him in her right. I 
cannot enter into their conduct whilst they lived together ; she has de- 
serted her husband's house, and lives in adultery. Then, as to the divi- 
dends which have accumulated, the costs of this suit must be first paid 
out of them, and then the costs of the suit in the ecclesiastical court. I 
should have done this, if it had been her separate property. Then, as to 
the future dividends, they are actually separated ; the ground of juris- 
diction, on which the Court will not permit the husband to take the 
whole, does not depend on the conduct of the party, but is because 
the fund is intended for the mutual maintenance of both, if they live 
together ; therefore, to give the whole to one, is to defeat the intent 
I cannot give it to her whilst living with an adulterer, in order to enable 
her to continue in that state : I can only direct the dividends to be paid 
into Court. 

Mr. Attorney-General, in reply. That will be going further against 
my client than has been the practice of the Court. As to the future 
dividends ; there has been no case, in which the husband has been en- 
titled to the dividends by contract, that the Court has interfered to pre- 
vent his taking them. In the case before Lord Thurlow, there was no 
contract; but if the parties, previous to the marriage, make a con- 
tract, giving the interest to the husband, he has a right to come upon 
that contract So if, by the contract, it is to be for the wife's separate 
use, her conduct will not affect it I cannot resist the payment of the 
costs in the ecclesiastical court ; but the mother ought not to have ber 
costs; she does not come here as trustee; she comes insisting upon 
that which cannot be true : she says the settlement was prepared 
under the direction of the plaintiff, which is contradicted by the other 
witnesses. 

They lived together from 1781 to 1788, during which time the husband 
received the dividends in his own right, not by her permission. Suppose 
there had been then an agreement to part, which the parties had after- 
wards waived, there must have been a new agreement, to give the 
[•345] Court jurisdiction : so Mr. 'Justice Buller thought, in Fletcher r. 
Fletcher (ante, vol. iii. p. 619, note). Here she left the husband 
in 1788, and lived in adultery. If she has left him unjustifiably, and is 
living improperly, shall she cut down her own contract ? This would be 
a very evil example ; especially as she would have been entitled to the 
whole benefit, notwithstanding her ill behavior, if the contract had 
given it to her separate use ; this is a case in which the ecclesiastical 
court would not give alimony. 

Lord Chancellor. I can make no distinction between this case and 
that of a sum of money so given, that the husband could not obtain it but 

(4) See the Lord Chancellor's observations and judgment, as reported 2 Ves. 194, 19*» 
196, 198, &c. Sec that report generally, as preferable to the above. 
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by coming to this Court, which is the case wherever a woman is entitled 
without an appropriation. The delinquency of the woman is, in this case, 
a reason for not giving it to her ; and I cannot give the whole to him 
od account of her interest. I must secure a part for her, or reduce 
her to beggary. This will lead to an agreement to make a provision fox 
her. (6) 

The costs (5) must be deducted out of the accumulated dividends. 

(5) Including those in the ecclesiastical court. The futara dividends to be paid into 
Court, subject to further order. — R. L. and the report 2 Ves. 199. 

(6) 2 Story, Eq. Jar. cb. 37, § 1419, et sea. ; Clancy, Rights of Women, B. 6,ch. 40 (Am. 
ed.), 568, 569, et sea,., note (a), to Guth v. Guth, 3 Bro. C. C. 620. 

Where the wife has eloped, and is living in a state of adultery, courts of equity will with- 
hold all countenance to such grossly immoral conduct ; and they will leave the wile to bear, 
as she may, the ordinary results other own infamous abandonment of duty. Carr v. Easta- 
broolce, 4 Ves. jun. 146 ; Watkyns v. Watkyns, 2 Atk. 97 ; Bullock t>. Menzies, 4 Ves. 799 ; 
2 Story, Eq. Jur. ch. 37, 9 1426 ; Ball v. Montgomery, 2 Ves. jun. 191 ; Hovenden's note. I 
Soop. 248, 249. 

It is now the settled rule of the Court, that it will interfere and restrain the husband from 
recovering the wife's property at law, until he makes a provision for her. But not where she 
lire* apart from him without cause, or has a sufficient provision from other sources. Mania 
r. Martin, 1 Ho£ 462. 



Simmons and Others v. Vallavce and Others. Rolls, 1st July. 
(Reg. Lib. 1792. B. fbl. 579.) 

Legacies of New South Sea annuities declared to be pecuniary, not specific ; though the 
testator had more of that stock than sufficient to pay them. ( i ) Child born after death of 
the testator decreed to take under a general gift to A. for life, then to the children of A., 
but this point not contested. (2) 

John Simmons, by his will, dated 25th November, 1778, after directing 
his debts to be paid, gave all the rest and residue of his effects to be dis- 
posed of in manner following : that is to say ; he gave and bequeathed to 
plaintiff, Caleb Simmons the elder, the interest of 100/. New South Sea 
annuities, during his natural life, and, after ftis death, to be equally 
divided amongst his children ; and he gave and bequeathed unto each of 
bis plaintiff Caleb Simmons the elder's children, living at the said testa- 
tor's decease, the sum of 50/. each, New South Sea annuities ; the inter- 
est to be paid from the time of his decease, and the principal when they 
should be of age. And he gave unto defendant Joshua Simmons (his 
brother), the interest of 100/. New South Sea annuities, for life, and, 
after his decease, to devolve to his uncle Caleb White (deceased); and 
he gave unto defendant Samuel Simmons 100/. principal money; 
likewise to his eight children 400/., to be # equally divided among [*346] 

them ; and he gave to Wood, and Wood his wife 

10/., and he gave the residue to Caleb White, and appointed him exe- 
cutor. 

The testator died without revoking his willy and Caleb White the exec- 
utor proved the same. 

Caleb Simmons had five children (who are coplain tiffs) at the time 
of the death of the testator, who became entitled to the legacies of SOL 

(1) See 1 Roper on Legacies, 21 et seq. ; Ashburoer v. M'Guire, antes., 2 vol. 108, &c M 
with the references in the Editor's notes. 

(2) Vide Congreve v. Confrere, Devisme v. Mello, and Gilmore «, Severn, antes, 1 tqL 
630, 632, 637, and 682, with the Editor's notes upon each of them. 
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each, South Sea annuities; and he had a son Richard (also a coplaintifi) 
who claimed with them to be entitled to a share of the 100/., of which the 
interest was given to Caleb the elder for life after his decease. 

The testator was possessed of considerable property at the time of his 
decease, and particularly of the sum of 800/. New South Sea annuities, 
which came to the hands of the executor, who, out of the other personal 
property, paid his debts, &,c and reserved the said 800/. New Sooth Sea 
annuities, for the purpose of discharging the said legacies to the plain tins 
when they should become due : and the said 800/. New South Sea annu- 
ities were standing in the name of the testator at the time of the death of 
the executor, but he, during his life, paid the interest for the use of the 
plaintiffs. 

Caleb White, the executor, made his will, disposing of his own property, 
and of the sum of 350/., part of the said 800/. New South Sea annuities, 
and appointed some of the defendants executors. 

A bill was filed by the plaintiffs, stating the above and other facts, and 
raising questions not afterwards agitated, and praying that their legacies 
might be secured. 

The only question at the hearing was, whether the legacies of New 
South Sea annuities were specific or general legacies; and if the latter, to 
abate, the fund not being sufficient for payment of all the legacies. 

Mr. Lloyd, and Mr. P ember ton, for the plaintiff, argued that they were 
specific legacies; that where a testator gave a legacy out of stock, 
he could never mean that it should be money legacy, it is 
[*347] # more natural to hold it a description of the specific property. In 
general the word my is used ; and where the testator has used the 
word my in one legacy, and has omitted it in the subsequent ones, that 
made a very strong case : but the defect of the word my may be supplied 
by equivalent words. There is not a single case in which stock is describ- 
ed, and the testator had the stock when he made the will, and at the time 
of his death, where it has been held pecuniary. They cited Avelyn v. 
Ward, 1 Ves. 420; Ashton v. Ashton, Forrester, 152; 3 Wms. 384, 
which turned on the direction to sell, as is mentioned in Slcech v. Tkoring- 
ton, 2 Ves. 564. 

Mr. Ainge, Mr. Graham, and Mr. Scafe, for the defendants, argued that 
they were pecuniary legacies, and cited for that purpose Partridge v. Par* 
tridge, Forrest. 226 ; Purse v. Snaphn, 1 Atk. 414 ; SUech f. Thorington, 
2 Ves. 560 ; Brunsden v. Winter, cited in Jefferys t. Jefferys, 3 Atk. 
122, 123, also Amb. 57 ; Attorney-General v. Parkin, Amb. 566 ; Cart- 
wright v. Cartwright.Qth July, 1775, 3 Wooddeson, Syst. View, Ap. p. 8; 
Bishop of Peterborough v. Mortlock (ante, toI. i. p. 565) ; Cock v. Ben- 
burroughs Rolls. 

It stood over till this day, when his Honor gave judgment to the follow- 
ing effect : — 

Master of the Rolls. The question is, whether certain legacies of New 
South Sea annuities are specifie or general legacies. 

The testator made his will 25th November, 1778, and the words are as 
follows (here his Honor stated the will, as before). The testator had, at 
the time of his death, 8t0/. New South Sea annuities standing in his name. 
It is not stated that he had them at the time of making the will, but I 
suppose he had them at that time. Then the question is, whether these 
legacies are specific legacies, or they are general legacies, and shall abate 
in proportion, (a) 

(a) As to the abatement of legacies, see 2 Williams, Ex. Pt. 3, Bk. a, ck. 4, f 2. 
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It has been insisted, that it must hare been the intention of the testator 
that the identical stock should be transferred to the objects of his bounty, 
and Avefyn v. Ward has been cited to show that when a testator 
gives a legacy of stock, and has as much *or more of the same stock, [*348] 
there the legacy shall be specific, (b) I looked into the Register's 
book, to see whether there were any particular circumstances in that case, 
to show it was that stock he meant to give, but it seems as if Lord Hard- 
wicke thought that having the stock was sufficient : there is no other cir- 
cumstance. Lord Hardwicke there being pressed with Partridge v. Par- 
tridge, said it was not necessary for him to determine what would be the 
consequence of the testator's having sold out the stock ; but here I differ 
from him, for it is impossible the legacy should be at the same time specific 
and general, and that if the testator has more stock it shall be specific, 
and if he has sold it, it shall be general, and be to be laid out for the 
legatees. 

In Ashton v. Ashton, the testator gave to trustees 6000/. South Sea an- 
nuities, to sell and lay out the money in lands. He could not mean that 
6000/. annuities should be purchased, and then sold out, that the money 
might be laid out in lands. He did not mean to give as much money as 
6000/. annuities was worth : therefore Lord Talbot held it to be a specific 
gift. 

In Partridge v. Partridge, in the same book, it was held not to be the 
particular stock that he gave, but a description of the property. If he had 
not had it, it would have been a direction to the executor to purchase that 
quantity of stock. 

In Purse v. Snaplin, Lord Hardwicke lays down the rules as to spe- 
cific legacies to be ; 1st. Where a specific chattel is specifically de- 
scribed ; 2dly. Something that the executor may satisfy. The first 
he calls an individual legacy, and that it must fail if it is not found 
among the testator's effects. But he says, the gift of 5000/. was not 
confined to the 5000/. Old South Sea annuities, he had, but was a 
legacy of quantity and number, and the testator then having given 
5000/. South Sea stock to the niece, and 5000/. to the nephew, and 
having only 5000/. stock, he held that it meant the same quantity of 
the same stock, and ordered the stock to be purchased for the legatee. 

In Lawson v. Stitch, 1 Atk. 507, it was a gift of 500/. to remain on such 
securities as he should leave. He had a mortgage of 500/. A case of 
PhiUps v. Carey, 14th May, 1728, was cited, but Lord Hardwicke held 
it not to be a specific legacy. 

•In Jtfferys v. Jefferys, 3 Atk. 120, Brunsden v. Winter was cited,[*349] 
it is also reported in Ambler, and I have a note of it taken by Mr. Ford ; 
the statement is nearly the same in both : that case seems to show that he did 
not mean the identical stock, for this was to be sold. Mr. Ford's note 
ends with saying, that the Court has been against holding legacies to be 
specific, which is the same rule as prevailed in Purse v. Snaplin, as the 
legatee may lose the whole of the testator's bounty, by a mere alteration 
of a part of the property. And this is on a good ground, unless where the 
case shows the gift was specific. Sleech v. Thorington ; Drinkwattr v. 
Falconer, 2 Ves. 623; Ellis v. Walker, Arab. 30£ 

Bishop of Peterborough v. Mortlock does not apply, as in that case the 
testator had not so much as he disposed of. In Ashburner v. Macguire, 
Lord Thurlow expressed a different opinion from Avelyn v. Ward, which 

(6) See Smith v. Lampion, 8 Dana, 69. 
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indeed is contrary to several cases, and in particular, to Purse v. SnapUn. 
The cases are brought together in the notes on Mr. Wooddeson's third 
volume, p. 53 1 and 536. 

If it is true that the Court leans against specific legacies,(e) I do not 
see enough here to show he meant the legacies to be of the specific stock. 
There must be something more than having stock enough to make it 
specific 

Blackskaw v. Rogers, 12th July, 1778, 25th July, 1780, was upon the 
manner in which legacies of stock shall abate, as to time ; Lord Thurlow 
thought where the legacies were general, they ought to abate according 
to their value at one year after the testator's decease. There the testator 
gave 200/. consol. annuities to J. Rogers, to keep a monument in repair, 
the surplus to be the property of Rogers : by codicil, he ordered the 
executors to pay the interest of 300/. to Margaret Cooper for life, 
and after her decease, the principal to sink into the residue. The 
Master found that the legacies had never been set apart, but stood in the 
testator's name, who had much more than the amount of the legacies 
in his name at the time. When the cause came on for further directions, 
Lord Thurlow decreed, that the personal estate being deficient, 
[*350] J. Rogers and Margaret Cooper must abate, in "proportion* and 
that the Master must inquire into the value of the stock at one year 
from the testator's death. 

That is not distinguishable from the present case, as Lord Thurlow held 
them to be general legacies. 

I think, therefore, on the authorities, that these are general legacies.(rf) 
As to those which carry interest from the time of the testator's death, their 
value must be taken then ; and as to the others, at the end of a year from 
the testator's death. 

The decree therefore declared, that the legacies of New South Sea an- 
nuities were not to be considered as specific legacies ; and it appearing that 
the testator's estate will not be sufficient to pay the whole of the legacies 
given by his will, that the legatees of the New South Sea annuities ought 
to abate in proportion among themselves and the pecuniary legatees, in 
proportion to their respective legacies, as follows; as to the legacy of 
100/. of the said annuities [the interest whereof is] given to plaintiff, 
Caleb Simmons the elder, and the legacy of 100/. [the interest whereof 
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(c) The general leaning of courts is against making legacies specific, so as to avoid a con- 
..ihation in case of a deficiency of assets. Cogdel v. Cogdel, 3 Desaus. 373 ; Walton t. 
Walton, 7 Joho. Ch. 258 ; Bradford v. Haynes, 20 Maine. 107 ; Smith v. Laxnptoo, 8 Dms, 
69 ; 2 Williams, Ex. Pt. 3, Bk. 3, ch. 2, §3, p. 741. General legacies are faTored ratwr 
than specific ones. Foote, Appellant, 22 Pick. 299, 302 ; Briggs v. Hosford, 22 Pick- 2S*. 

289 ' fir 

(d) Under what circumstances a legacy will be held pecuniary, and under what specmc* 
see Stafford v. Horton, 1 Bro. C. C. 483, note (a) ; Peterboroueh v. Mortlock, 1 Bro. cu 



567, note (a) ; Ram on Assets, ch. 30, p. 383-386 ; Bradford v. Haynes, 20 Maine, 105; 
Boys v, Williams, 2 Russ. & My. 689 ; Alty. Genl. v. Grote, 2 Russ. & My. 699 ; Walton 
v. Walton, 7 John. Ch. 268 ; White v. Winchester, 6 Pick. 48 ; Walker's estate, 3 K»««» 
237. . . 

Bequests of all the shires of which the testator might die possessed, to be divided » totn T!: 
parts, one given to his widow and one to each of his two children, are general not specuic 
bequests. Jenkins ». Hanahan, 1 Cheves, Ch. 129. ,./*•*. 

A bequest of " twenty-fire shares of the capital stock of the State Bank of North wm- 
Una," the testator owning at the time that number of shares in the bank, is a general and no 
a specific legacy. If the testator had said, " my twenty-five shares, &c.," the legacy wouw 
have been specific. Davis v. Cain, 1 Ired. Eq. 46. See also Ashburner v. Macguire, 9 nro. 
C. C. 108, 112, note (d) ; ih. 114. note (i\ • 9 Williams. Ex. Pt. 3. B. 3. ch. 2. 1 3. For U» 
distinction between specifi 
ch. 30, p. 383-386. This 
3, B. 3, ch. 2, 9 3, p. 740. 
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is] given to defendant Joshua Simmons, according to the value of the said 
New South Sea annuities, at the end of one year after the death of the 
said testator, and as to the rest of the legacies of New South Sea annui- 
ties, according to the value thereof at the death of the testator ; that 
Richard Simmons (the after-born son) will be entitled, with his brothers 
and sisters, to an equal share of the legacy, (e) the interest whereof is 
given to the plaintiff, Caleb Simmons, his father, during his life ; and pro- 
ceeded to direct the proper accounts, &c.(3) 

(3) " And with his said brothers and sisters, and the children of S. S. the elder, to the 
legacy of 100/. like annuities, the interest whereof is given to the defendant S. S. lor life." 
— R. L. 

(e) See the cases cited in note (a), to Congreve v. Congreve, 1 Bro. C. C. 532 ; Andrews 
v. Partington, 3 Bro. G. C. 401, 404, note (a). 



Newman and Others v. Payne. 

[Vide S. C. 2 Ves. jnn. 199.] LincolnVInn-Hall, 3d July. 

(No Entry.) 

An attorney cannot take from his client a bond for unliquidated costs. Notwithstanding 
such bond and a mortgage has been given, the bills may be taxed, and upon payment the 
defendant to reconvey, and the bond declared void. (1) 

The plaintiff Newman, who was entitled to a reversionary estate for life, 
in certain premises, subject to the life of his uncle, had employed the de- 
fendant from 1782 till 1791, as his attorney. No regular bills were deliv- 
ered ; but in 1782 the plaintiff gave to the defendant a promissory note, to 
pay defendant 1000/. after the death of his uncle, for business done, 
or to be done, by him afterwards; and this sum was *afterwards [*351] 
secured by a bond ; the defendant sold to the plaintiff a horse for 
150/. likewise to be paid at the death of his uncle ;* in 1787, plaintiff gave 
to the defendant a mortgage on his reversionary estate, for 802/. 10s. and 
interest, and also of 1757/. 10s. payable on the death of his uncle; and by 
a further mortgage, in 1789, he charged the estates with 421/. and interest, 
as a further security for business done, or to be done, and for the value of 
the horse. 

The defendant had also been employed by the plaintiff in the receipt 
of rents of estates, which were charged not to have been accounted 
for. 

The plaintiff having been obliged to assign his estates to trustees for the 
benefit of his creditors ; and the defendant claiming a sum of 1300/. and 
odd pounds on these securities, and that there would be due to him 1 157/. 
105. upon the death of the uncle, upon the mortgage of 1787, the plaintiff 
and his trustees filed the present bill, to set aside the securities, and for 
an account. 

After the hearing of the cause Lord Chancellor gave judgment to this 
effect : — 

I have had no doubt as to the relief in this case. 

I do not go on any particular rule of equity, but upon a principle that 
would operate in the same manner in any court of law. 

(1) See Langstaffe v. Taylor, 14 Ves. 262, &c. 
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All court* will protect their suitors ; mod attorneys cannot act with 
respect to the parties from whom they are concerned, as other persons 
may do. 

I have no doubt what a conrt of law would do. If, instead of the 
securities that had been given, he had taken a judgment, with a cessd 
ezceutio during the life of the uncle, sitting in a court of law, I 
would have directed the judgment only to stand as a security for the real 
debt, (a) 

I consider it on the general outline of the case; Newman applied 
to Payne, in the year 1781 ; down to 1791, he was concerned 
[*352] *in a number of actions, as an attorney and solicitor, and be- 
came receiver of his rents, and in the general management of his 
affairs ; accounts were settled from time to time, with trifling balances. 

Newman says he meant to make the defendant a present of 1000/. when 
he got into possession of the estate, and to give him a memorandum of bis 
intention so to do ; afterwards this memorandum becomes a bond, paya- 
ble on the death of the uncle ; and afterwards a positive security on the 
estate, by a term enacted for that purpose. 

The case comes before the Court on three heads. 

1st. The security for the 1000/. 

2dly. On the securities given for the balances. 

3dly. On the transaction as to the horse, which was valued at 1 00/1 but 
sold for 150/. payable at the death of the uncle. 

First as to the bond. Taking it out of the case that it had, at first, been 
a different security, it cannot stand. An attorney cannot be permitted to 
take such a security ; it was determined in the case of a bond given by 
Crook to Booth ( WalmsUy v. Booth, 2 Atk. 25), although that was not 
precisely the case of an attorney, that a bond cannot be given by a client 
to his attorney ; Lord Hardwicke says, no advantage can be taken by an 
attorney of his client ; in that case, he would not allow it to stand as a se- 
curity for the money actually due. I have compared that note with Mr. 
Forrester's, and find it correct 

Upon the general policy of justice, arising from the relation of attorney 
and client, the Court will not suffer it to stand. (6) 

2dly. As the bills of costs, they cannot be of an arbitrary amount, but 
must be such as to be ascertained ; they cannot be so settled as not to be 
open to examination. Lord Hardwicke, in WalmsUy v. Booth, says, 
that, even after payment, an attorney's bill may be examined, and the 
account opened, (c) 

(a) A court of equity will not enforce, in favor of a solicitor, a security taken from his 
client, pending a suit, for anything beyond the sum actually due the solicitor. Mott v. Har- 
rington, 12 Vermt. 199. See De Rose v. Fay, 3 Edw. 369. 

(o) 1 Story, Eq. Jur. ch. 7, f 312 ; Newman v. Payne, 2 Ves. jnn. 199 ; Hovenden's note 
(2), 1 Supp. 250 ; 1 Metcalf and Perkins, Dig. Tit. Attorney and Counsel, VIII. PI. 369- 
372, 375. 

[As to the jealousy with which courts of equity regard transactions of this nature between 
attorney and client, vide Proof v. Uines, Forr. Ill; Walmsley v. Booth, cit. sup. ; Drapers' 
Company v. Davis, 2 Atk. 295 ; Saunderson v. Glass, ib. 296 ; Oldham v. Hand, 2 Ves. 259 ; 
Slrachan v. Brander, 1 Eden. 303 ; Clarke v. Swailc. 2 Eden, 134 ; Welles v. Middleton, I 
Cox, 112 ; affirmed on appeal, 4 Bro. P. C. Ed. To ml. 245 ; Leigh v. Williams, and Kennet 
v. Greenwollers, cited 3 Cox, P. W 131, n. ; Kenney v. Browne, 3 Ridgw. P. C. 462; Wosd 
v. Dowries, 18 Ves. 120 ; Montesquieu v. Sandys, lb. 302. ^ 4 Kent (5th ed.), 449, note; 
Rose v. Mynett, 7 Yerger, 30 ; Berrien v. McLane, 1 Hoff. Ch. 421. > As to the doctrine 
of the Court, with respect to purchases of trust-property by trustees, assignees, Ac., vide 
Fox v. Mackreth, ante, vol. ii. 200. — EdenA 

U) Newman v. Payne, 2 Ves. jun. 199 ; Hovenden's notes, 3 & 4, 1 Supp. 250, 251 ; Starr 
v. Vanderheyden, 9 John. 253. 
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*3dly. As to the horse, I do not' mean to impute anything [*363] 
wrong. It might be of the value. 

The Master must tax the bills of costs, and take an account of money 
lent. 

Declare that the bond for 1000/. is void, and the security of no effect, 
and the Master must take an account of all dealings and transactions as 
agent; and, upon payment of what is due, the defendant must reconvey, 
and the Master must inquire what was the value of the horse ; and reserve 
further considerations. 



Vincent v. Stansteld. 

Haberoham v. Vincent. (1) 

pTide S. C. 1 Yes. jun. 410. 2 Ves. iun. 204, and Stansfield v. Habergham, 10 
Ves. 273.] Heard at several times before Lord Thurlow. 15th June, 4th July, 
before Lord Chancellor Loughborough, assisted by Judges. 

(Reg. Lib. 1792. A. fol. 548. Entered Habergham v. Stansfeld.) 

A., by will duly executed and attested, gives certain interests in his estates, and in default of 
the persons to whom given, gives the same to trustees to such uses as he should declare 
by any deed executed in presence of two witnesses ; he by deed-poll attested by two wit- 
nesses declares further uses : The first question was, whether the devise is good under the 
statute of frauds. 2dlv. Such devise being to the heir of the surviving trustee, whether 
the devise be good, eitner by raising an estate for life in the survivor by implication, or as 
a contingent remainder, or an executory devise. (2) 3dly. With respect to the copyhold, 
whether the executory devise be supported by the freehold in the ford. It was held by 
Lord Loughborough, Chancellor, assisted by Mr. Justice Buller and Mr. Justice Wilson, 
1st. That the deed was a testamentary act. 2d. That it did not pass the real estate be- 
cause not executed according to statute of frauds. (3) 3d. That it should pass the ulti- 
mate use of the copyhold as declaring the trust of the surrender. (4) 

Samuel Hill, by will, bearing date the 5th of October, 1759, devised 
as follows. " And first I give to my executors and trustees hereafter 
named, and to the survivor of them, all my personal estate and effects, 
to be by them applied ^towards payment of my debts, legacies, and other 
charges attending the execution of this my will : and concerning as well 
all my copyhold lands and estate situate in the Graveship of Sowerby, and 
manor of Wakefield, in the said county (which I have already surrendered 
to my trustees, their heirs and assigns, to and for such uses as I by my 
last will should declare), as also all my freehold messuages, tenements, 
cottages, mills, lands, fee farm and other rents and hereditaments what- 
soever, situate, lying and being, or arising within Sowerby and Halifax 
or elsewhere, in the said county of York, in whose tenures or occupations 
soever the same now are or be, I give and devise the same, and all my 
interest, title, and claim therein, unto John Nuttall, and Robert Nuttall, 
both of Bury, in the county of Lancaster, merchants, George Stans- 
field, of Sowerby, aforesaid, merchant, John Whitacre, *of Long- [ # 354] 

(1) See the previous stage of the cause 1 Yes. jun. 410, and some subsequent points deter- 
mined by LordEldoo, C. 10 Ves. 273, et seq. 
(2\ See per Lord Eldon, G. in Stansfield v. Habergham, 10 Yes. 280, 281, &c. 

(3) See in Buckeridgc v. Ingram, 2 Ves. jun. 665,666 ; Smart v. Prujesn, 6 Ves. 660, &c. ; 
Bonner v. Bonner, 13 Ves. 379, and Rose v. Conynghame, 12 Ves. 29, 38, &c. See also in 
Sneddon v. Goodrich, 6 Ves. 481, 498, 499, &c. 

(4) See Tuffnell v. Page, 2 Atk. 37, snd Barn. Rep. Ch. 9, which is a very good report of 
it. Vide etiam thereon, 1 Yes. 226, Hargr. Go. Litt. Ill, b. and Carey v. Askew, antes, 
2 vol. 58. 

VOL. IT. 33 
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wood-house, in the said county of York, merchant, and George 
Ramsden, of Clifton, in the said county of York, Gentleman, and the 
survivors and survivor of them, their and his heirs and assigns ; in trust, 
that they and the survivors and survivor of them, their and his heirs, do 
and shall, by sale and mortgage of my three messuages and tenements, 
called Richard Scholfield's farm, Elkanah Hitchson's farm, and CI ay fields, 
and by mortgage of the remainder of my freehold and copyhold estates, or of 
any part thereof, levy and raise such sum and sums of money as (with my 
personal estate) will be sufficient to discharge all my debts and legacies, 
and enable my trustees to complete my purchase and agreement made 
with the assignees of my son's estate and effects. And upon this further 
trust, to pay into the hands of Mrs. Susan Kay, widow, and her represen- 
tatives, 50/. a year, by half-yearly payments, to commence from my death, 
to be by her and them applied towards the maintenance and education 
of my grand-daughter Betty Nuttall Hill, until she attains her full age, 
or is married ; and likewise for my said trustees to pay into the hands of 
my son Richard Hill, for his support and maintenance, such sum and 
sums of money yearly, from my death, as they or the major part of them 
shall think proper, so as such payments do not exceed the yearly sum of 
50/. and to be continued during his life, or until all my debts, legacies, 
and incumbrances affecting my estates are fully satisfied. And after 
payment thereof, then (and not before) my said trustees shall pay my said 
son during his life, such other sum and sums of money as they, or the 
major part of them, shall, in his or their discretions, think necessary for 
his better support and maintenance, so as such additional payments do not 
in the whole exceed the yearly sum of 100/. and to be in lieu of the said 
50/., and I do declare that what I hereby give to or for the use of my 
said son, is upon this condition, that he doth not in any wise intermeddle 
or concern himself with the education and fortune of his daughter, the 
said Betty Nuttall Hill, but leaves the same and the guardianship of her 
person, to the management of the said Susan Kay (her grandmother), 
and her representatives, during his said daughter's minority. And on my 
son's refusal to comply with the terms above, the said sum and sums of 

money hereby intended for his support, shall, from thenceforth, 
[*355] cease, and be afterwards applied towards discharging of my debts, 

legacies, and other charges relating thereto ; and when the same 
are satisfied, and my real estate disincumbered (the testator then gave 
directions for building a bridge), and proceeded as follows ; " and as 
touching all my lands and real estate undisposed of by my said trustees 
for the purposes aforesaid, my will and mind is, that my said trustees, 
and the survivors and survivor of them, and the heirs of such survivor, 
shall take and receive the yearly and other rents, issues, and profits 
thereof, during the natural life of my son Richard Hill, or until his said 
daughter shall attain her full age, or is married, upon trust to pay and 
apply the same rents, issues, and profits to the said Betty Nuttall Hillt 
at her full age, or marriage, which shall first happen ; and in case she 
should die before full age or marriage, then in trust to pay and apply the 
same in such manner as is hereinafter mentioned ; and from and after the 
marriage of my said grand-daughter, or her attainment to full age, my 
will and mind is, and I do hereby order and direct, that my said trustees, 
and the survivors and survivor of them, and the heirs of such survivor, 
shall, by good and effectual conveyances and assurances in the law, well 
and effectually convey and assure all and every my said real estate (so 
remaining unsold and undisposed of) unto the said Betty Nuttall Hill, 
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and her assigns, during her natural life, without impeachment of waste, 
remainder to some person or persons, and his and their heirs, during the 
natural life of the said Betty Nuttall Hill, in trust to preserve the 
contingent remainders hereafter limited ; and from and after her decease, 
to her first and other son and sons successively in tail-male in remainder, 
one after another, according to their seniority of age and priority of birth ; 
and for want of such issue, remainder to the daughter and daughters (if 
more than one) of the said Betty Nuttall Hill, as tenants in common, and 
the heirs of her and their body and bodies lawfully issuing ; and for want 
of such issue, my will and mind is, and I do hereby order and direct, that 
my said trustees and the survivors and survivor of them, and the heirs of 
such survivor, shall by the ways and means aforesaid convey and assure 
all and every my said real estate so remaining unsold and undisposed of, 
unto and for the use of such person or persons, and for such estate or 
estates in fee simple, fee tail, life or lives, or years, or otherwise, and 
subject and liable to such charges, provisoes, and conditions, as I, 
by any deed or instrument to be executed *by me, and attested by [*356] 
two or more credible witnesses, shall in that behalf direct, limit, or 
appoint, and to and for no other use, intent, or purpose whatsoever; and 
as touching the rents, issues, and profits of my real estate, which shall 
remain unsold, and which I have hereinbefore directed to be received by 
my trustees, during the life of my son Richard Hill, or until my said 
grand-daughter, Betty Nuttall Hill, shall attain her full age or marry ; now 
I do hereby will and direct, that in case my said grand-daughter shall die 
in the lifetime of my said son, under the age of twenty-one years, and 
without having been married, then the said trustees shall pay and apply 
the rents, issues, and profits of the said estates by them received, during 
the lifetime of my said son Richard Hill, to the person or persons who 
shall be entitled next in remainder to the said estate, on his, her, ot their 
attaining full age, and all interest for the same in the mean time." 

The said Samuel Hill, by deed-poll, dated 6th of October, 1759 (the 
day after the date of his will), and reciting his said will, directed as fol- 
lows : " I do hereby direct, that the said trustees, and the survivors, &c, 
shall, immediately after the death of my said grand-daughter, and her 
failure of issue, by good and effectual conveyances and assurances in the 
law, well and effectually convey and assure all and every my said real 
estate so remaining unsold and undisposed of, unto the first son of the 
body of my son Richard Hill on the body of any woman he may hereafter 
take to wife (save and except Ann Wylde, daughter of Edward Wylde 
of Dean in the Graveship of Sowerby, and every other daughter of the said 
Edward Wylde), lawfully to be begotten, and of the heirs male of the 
body of such first son lawfully issuing, and for default of such issue, to the 
second, third, fourth, and every other such son and sons of the body of 
the said Richard Hill, on the body of any such woman he may hereafter 
marry, and the heirs male of such son and sons lawfully issuing succes- 
sively, and in remainder one after another, according to their seniority of 
age, and priority of birth, and in default of such issue, remainder to the 
daughter and daughters of the said Richard Hill, lawfully to be begotten 
by him on the body of such woman, to take as tenants in common, and 
the heirs of the body and bodies of all such daughter or daughters 
lawfully issuing ; and for default of such issue, *unto the right [ 357] 
heirs of the survivor of my said trustees, his heirs and assigns 
forever." _>. , , 

On the 22d of October following, the testator died, leaving Richard 
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Hill his only son and heir-at-law. In 1767, Betty Nuttall Hill married, 
and she and her husband were let into possession. And Richard Hill, 
the son, having become a bankrupt, a bill was filed by the assignees 
against the trustees, for the purpose of paying off incumbrances due upoa 
the estate, which are since paid, excepting one incumbrance of 11,200/. to 
the assignees. In 1772, Betty Nuttall Hill died without issue, and the sur- 
viving trustees (two) entered again into the possession of the estate, and 
in 1776, Stansfeld became the surviving trustee. In 1780, Richard Hill 
died intestate, leaving two children by Ann, his wife (as the plaintiffs ia 
the original bill stated), formerly Ann Wylde (the person excepted 
against in the deed-poll), viz., Richard Holdroyde Hill (since deceased), 
and Amelia (Vincent) his daughter. And in this state of the cause the 
original bill was filed, the further history of which appears in the speech 
of the plaintiff's counsel. 

The cause was heard the 3d, 5th, and 6th of February, 1787, before 
Lord Thurlow. 

Mr. Mansfield, Mr. Stlwyn, and Mr. Johnson, for the plaintiffs in the 
second cause. The original bill in the present case was filed by Charles 
Vincent and Amelia his wife, against Stansfeld and Habergham, claiming 
as heirs-at-law to Samuel Hill, praying an account of the rents from the 
death of Richard Hill, and to be let into possession of the unsold part of 
the estate ; Amelia insisting, that she was daughter of Richard Hill, who 
was son and heir-at-law of Samuel Hill, and after the death of her 
brother, Richard Holdroyde Hill, became heir-at-law. The cross-bill was 
filed by Habergham and his wife, against Vincent and Stansfeld, praying 
an account of rents of the estate and possession of the unsold part, and 
insisting that Amelia was not the legitimate daughter of Richard Hill, 
he never being married to the mother, Ann Wylde, and that Habergham's 
wife and Wylde are the heirs-at-law of Samuel Hill, of which there is no 
question, if Amelia Vincent was not Richard's legitimate daughter. An 
issue was directed to try the question of Amelia's legitimacy, and being 
tried at York, there was a verdict against her legitimacy. This 
[ # 368] makes an end of the first bill, which must be "dismissed, and 
leaves the title of Mrs. Habergham and Wylde undoubted, aa 
heirs-at-law of Samuel Hill, the testator. The sole remaining question is 
between them and Stansfeld, the surviving trustee under the will and 
codicil of Samuel Hill. Samuel Hill made his will, and also a deed, in 
the year 1759. By the will, which was duly executed, he gave several 
legacies, and when his estate should be disincumbered of the several 
charges, gave his estate to his trustees, to receive the rents during the life 
of his son, or until his (the son's) daughter should attain her age of mar- 
riage, then to pay the rents to her, and to convey the estate to her for life, 
remainder to trustees to preserve contingent remainders, remainder to her 
first and other sons in tail-male ; remainder to her daughters in tail, and 
in default of such issue, to such person or persons, and for such uses as 
he should, by deed executed in the presence of two or more witnesses, 
appoint. The next day he executed a deed-poll (in the presence of two 
witnesses) reciting the will, and, hereby, on failure of issue of Betty 
Nuttall Hill, directed that his trustees should convey his estates to the first 
son of the body of his son Richard Hill, by any wife (except Ann, 
daughter of Edward Wylde, or any other daughter of Edward Wylde), 
in tail, remainder to the second and other sons in tail, remainder to the 
daughters in tail, remainder unto the right heirs of the survivor of his said 
trustees, his heirs and assigns forever. Stansfeld, the defendant, is the 
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surviving trustee in the will and codicil; and Mrs. Habergham and Wylde 
conceive, that they are now entitled to the estate. Betty Nuttall Hill 
died in 1772, without issue ; upon her decease, all the uses were gone 
except those under the deed-poll. Richard Hill cohabited with Ann 
Wylde (the person whose issue were precluded), and had, by her, the 
plaintiff in the original cause, whom the jury have found illegitimate. 
The only question now is, between Habergham and Wylde against Stans- 
feld. Stansfeld, by his answer, sets up a claim, that the will vested the 
estates in the trustees; and insists, that the deed-poll, though not part of 
the will, operates as a declaration of trust as to the freehold estates : with 
respect to the copyhold estates, he insists that the deed-poll is a testa- 
mentary disposition, and claims under it, as surviving trustee in the will 
and codicil. On behalf of Habergham and Wylde, we contend that they 
are entitled as heirs-at-law. 

•1st. With respect to the freehold: there can be 'no question [ # 359] 
that the deed-poll, if it is to be considered as anything, must be 
considered as a testamentary disposition. If he had given no farther 
uses than those contained in the will, they being spent, the estate must have 
gone to the heirs-at-law; but he has made a further disposition by the 
deed-poll. Having by his will disposed of a part of his interest, in order 
to part with the rest, it must be by a testamentary act, and the deed-poll 
most be part of the will ; with respect to this, the objection is, that it is 
not executed agreeably to the statute of frauds. It is not in the nature of 
a power : if it was, the will not speaking till his death, there would be no 
time for the power to operate. But it is a direction to the trustees, to 
convey the estate according to an instrument not duly attested according 
to the statute : such a direction, if valid, would introduce every evil the 
statute was intended to prevent ; but such an appointment is void, Wag- 
staff v. Wagstqff, 2 Wms. 258 : if it was not, a man might make a will 
duly attested, and only referring to any paper he might afterwards write, 
and by this means dispose of all his lands by a will not duly attested. If 
a codicil might have been incorporated into the will, yet the testator did 
not intend this deed should do so ; he meant it to operate as a deed, not 
as a^will. He left a blank in it for the ultimate remainder, which appears 
to have been filled up at a different time; and being a contingent remain- 
der, there should have been a freehold to support it, which there is not ; 
the uses being exhausted, and the trustees not being trustees to pre- 
serve contingent remainders, for they were to convey to trustees for that 
purpose. Besides, they are to convey to the heirs of the surviving trustee ; 
and there being no person to convey to, the use must now be void, and 
must go to the heirs-at-law. Secondly, with respect to the copyholds : 
with respect to these, Stansfeld insists it is a testamentary disposition : 
yet he has not proved it as a will ; without which it cannot be considered 
in this Court as a will. In the case of Carey v. Askew (ante, vol. ii. 
p. 58), Carey, the testator, having a will by him, had given instructions 
for another will, which was drawn, and duplicates prepared, but the tes- 
tator was dead before they were brought for execution ; these having been 
proved, his Honor held, that whatever the Ecclesiastical Court 
received as a will, would *pass copyhold estate : but that was [ # 360] 
expressly determined on the probate, without which, the instru- 
ment could not be received here as a will. In the present case, there is 
also a defect in the surrender, which is to the trustees, not to the 
lord, to the use of the will, and it is not upon stamps, which every 
surrender to persons by name must be, not being within the exception 
in the acts. 
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Mr. Madoclcs, Mr. Scott ^ Mr. Graham, and Mr. Stanley, for the de- 
fendants. 

The purpose of the will is to declare the trusts of the estates; and if 
merely so, being only to pass an equity, it will be sufficient without being 
attested according to the statute of frauds; the right heir of the surviving 
trustee will take the freehold, and the Court will carry the uses into execu- 
tion, as far as it can consistently with the rules of Jaw. For that purpose, 
if a bill had been brought for a conveyance, the Court would have directed 
it to be in such manner as to protect the ultimate remainder; and, if 
necessary to support the heir's interest, would raise an estate for life in 
the last surviving trustee, in order that the heir might take by descent; as 
it has been in the case where a person has covenanted to stand seised for 
his heir-at-law, the law will raise an estate for life, in the covenantor, to 
protect the heir's title, Pybus v. Mitford, 2 Lev. 79. The principal 
question in the present case divides itself into three inferior ones — first, 
whether the real estate is devised at all ; secondly, with respect to the 
copyholds ; thirdly, as to the interest of Stansfeld. the surviving trustee. 
The first question arises upon the argument used on the other side, that 
the deed-poll cannot be incorporated into the will, as not being of a testa- 
mentary nature ; or if it was so, as not being attested according to the 
statute of frauds. To the former objection, it is a sufficient answer that 
this deed must be considered as the execution of a power legally reserved. 
A will, properly considered, is a conveyance; the statute giving the 
power of devising by will, has introduced into the law a new form of con- 
veyance ; this is the true reason why after-purchased lands will not pass 
by the will, Cowp. 90 ; because, to all intents and purposes, it operates 
from the time of making, as an inchoate conveyance, though 
[ # 361] consummated by the death of the *party. There is no reason, 
therefore, why in this, as in any other form of conveyance, the 
grantor should not reserve to himself a power of revocation or appoint- 
ment of new uses. It has been frequently determined that, he may give 
such a power to a third person, as a power to sell, or a power to a third 
person to nominate, where the vendee or appointee will be in under the 
will. A will giving such a power has been held good under the statute ; 
and the reason is, that the attestation is held to extend to all the subse- 
quent uses. If the testator may make such a reservation to another, why 
should he not to himself? The reason given is, because he may make a 
new will : but this is no reason, for the attestation will extend to both 
acts. So where the attestation is to a subsequent act, referring to a prior 
act, the subsequent attestation will give validity to the former invalid act 
There are many cases where a subsequent act affects those which are 
prior ; as a covenant to stand seised to the use of a daughter on her mar- 
riage ; though no use would arise until the marriage of the daughter, yet, 
if the covenantor executed a deed in the mean while affecting the rever- 
sion, when the marriage was had, the subsequent act would be affected. 
So where the deed was a bargain and sale not enrolled ; the enrollment 
will affect intermediate acts. If the will be a conveyance, why, in this 
case, should not the testator limit such uses, by this way, as well as by any 
other conveyance? If the bargain and sale contained a power of revoca- 
tion and of appointing new uses, the analogy between it and the present 
case would be complete, as there the enrollment would let in new uses. 
But it is not necessary to argue in this case from analogy: a great 
number of cases have determined, that the actual interests in the devised 
premises may pass by unattested acts, referred to by the attested will, or 
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by codicils pointed or referred to by the will. Tn Masters v. Masters, 
1 Wms. 421, it was determined, that a charge of legacies generally on 
the land would charge it with legacies given by an unattested codicil. 
So in Brudenel v. Bought on, 2 Atk. 268 ; the same point is said to be 
settled in Windham v. Chctwynd,, 1 Burrow, 423. In Williams v. The 
Duke of Bolton ,t a trust term of 1000 years was given to the trustees in 
trust, that they and the survivor, &c, of them should raise, levy, and 
pay the legacies before given, and all such legacies as he (the 
•testator) should therein, or by any codicil, give; his Honor held, [*362] 
that the legacies contained in the unattested codicil passed. In 
Rea v. Hopper, Rolls, 10th March, 1785, there was a trust term for pay- 
ment of legacies generally : the testator afterwards gave several legacies 
by unattested codicils, his Honor ordered them to be raised by virtue of 
the trust term. In all these cases, the substance, the value of the land, 
has been given by acts unattested ; it would be strange to say its whole pro* 
duce could be so disposed of, but not the land itself. The deed-poll, 
within all these authorities, is a testamentary, paper incorporating itself 
with the will. The testator gives his real estates, " subject to such 
charges, &c, as he by deed, &c. shall direct. 9 ' If, by this deed, he had 
directed the trustees to convey the estate subject to a charge, the autho- 
rities would support us in contending such charge must take effect. The 
interpretation of this clause, in the statute, has been so liberal, that there 
is scarce a word in it that has not been construed with the greatest in- 
dulgence in order to make the will good ; as in the instances of executing 
in the presence of the witnesses, their attesting in that of the testator, the 
possibility of his seeing them, or their seeing him, their attesting at the 
same time ; in every instance, the greatest laxity of construction has taken 
place to support the acts. So with respect to the effect of codicils to 
republish a will of real estate ; as in a case where there were three wills, 
the third will being republished by a codicil, republished the first will as 
to the after-purchased lands. So, where there has been only one will, a 
codicil, not referring to it, will republish it. In the late case of Rankin 
t. M tlli sh y the Court held this still more favorably ; for the codicil not re- 
ferring to either, it entered into the question, whether it meant to refer 
to the will of 1780 or of 1774, the codicil itself being made in 1782. 
The cases relied upon to show that there must be a reference to the will, 
in the codicil, in order to amount to a republication of it, are 2 Eq. Abr. 
768 ; Cowp. 158 ; but as to this point of republication by a codicil, there is 
a passage used in argument, 1 Vesey, 487, in the case of Gibson v. Lord 
Montford, which shows, that the counsel argued it as a clear case, " not- 
withstanding the statute of frauds, a will may be made, properly attested, 
giving real estate to such uses as contained in such a settlement, though 
that settlement is not attested by three witnesses, and it would 
pass *new purchased lands; for sufficient certainty by referring [*363] 
to something certain. 9 ' This furnishes a ground of argument in 
support of this case ; for the settlement being previous to the will, or 
subsequent, cannot rationally make a difference. 

There is a case where a testator gave lands by will duly executed, to 
raise a certain sum to be paid to a person to be named in a paper; no 
paper being found, it was held, the charge must sink for the benefit of the 
heir ; but it was taken for granted~that, if any paper had been found, the 
sum would have passed to the person named in it. Where the attested 

t Not reported, as to this point. 
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paper refers to the unattested one, the legacy passes by the attested one. 
In Wagstaff v. Wagst qff t the Court seems to have been of opinion, that 
the will ought to have referred to the power. If it be true, that a person, 
by a codicil, attested by three witnesses, may republish a will those wit- 
neses never saw ; or, by will attested, may refer to a paper unattested, he 
may refer to any paper generally, which he may at any subsequent time 
sign, and the devise shall be good to the uses declared by such paper. 

2. The next point respects the copyholds ; we are to maintain, that the 
will and deed-poll are sufficient to pass them to the uses of the will. The 
first objection that has been taken to the deed-poll passing the copyhold 
estates, is, that it cannot be a testamentary act, because not proved in the 
ecclesiastical court ; but the probate is not necessary, in order to pass the 
copyhold. A will of copyholds is proved here like a will of other lands; 
and although in the case alluded to, of Carey v. Askew, the probate was 
read, it was only to save the time of the Court, as evidence was ready to 
prove it per testes. But it is said, we cannot read the surrender, because, 
it is not stamped. This is a surrender to the use of the will, and agree- 
able to the usual form in many manors : it is clearly within the exception 
in the stamp laws, the words of which are, " other than a surrender to the 
use of a will," therefore it will be a good surrender, without being stamp- 
ed ; but if this were not so, it might yet be stamped, so that at most this 
formal objection would only put us to the delay and expense of having 
the instrument stamped. Then, as to the deed-poll not being attested by 
three witnesses : it is, as we have argued, incorporated into the 
[*364] will, the attestation *extends to it, and it is executed within the 
statute of frauds. But, supposing the Court not to be of that 
opinion, still the deed-poll is sufficient to pass the copyhold estates; copy- 
holds are not affected by the statute of frauds : they stand in the light of 
personal estate ; and any will which is sufficient to pass the latter, will 
direct the uses of the surrender to the uses of the will : this point was 
determined in Carey v. Askew. But in the present case, this is a contin- 
gent remainder of the copyhold, to the right heir of the surviving trustee. 
The freehold in the lord is sufficient to support this contingent remainder. 
2 Roll. Abr. 794, pi. 6, Sty. 249, 273, S. P. Roll. Rep. 438, Lane v. Pan- 
nel ; (a) Miidmay v. Hungcrfordy 2 Vern. 243. In the first of these cases, 
there was an estate for life, in the ancestor, remainder to the heir of his 
body ; it was held, the contingent remainder was not in the power of the 
ancestor ; and the reason is given in the case in Vernon, because the free- 
hold in the lord supported the remainder. Mr. Fearne, on Contingent 
Remainders, 244 (470, 4th edition), states it as clear law, that the de- 
struction of the particular estate in a copyhold will not defeat the contin- 

(a) The Editor has extracted the following observations, upon the report of the case of 
Lane v. Pannell, from Serjeant Hill's MS. notes, in his copy of Gilbert's Tenures : " The 
case of Lane v. Pannell is falsely stated in 1 Rol. Rep. 238, and imperfectly in 1 Rol. Rep. 
317, but is rightly stated in 1 Rol. Rep. 438, as will appear to any one who attentively reads 
the whole that is reported of it, in all the three parts of Roll's Rep. The report in 1 Rol. 
433, is clear and satisfactory, but all the other reports are confused and unintelligible, if the 
state of the case be not corrected from the argument : whereas no correction is necessary, nor 
anything but attention requisite, to the understanding the case, as reported in page 43d ; 
nor is there any omission except in the fourth line, alter the word fait, of those words per 
It baron, which being supplied, tne whole is clear, and the word son, in the next line, shows 
that these words ought to be supplied: and except that, at the end of the case, the last 
Tij i TI a' uncor ?* ow&nt to be omitted, or else there ought to be these, or the like words, 
added after it, viz. the remainder as to that moiety can never vest : ana except that in the 
last line but one, the word destroye abbreviated, by printing destr. hath two marks of con- 
traction over it, instead of one, for it has one such mark after the letter d t which it ought not 
to have, and another at the end, as it ought to be." — Eden. 
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gent remainder, and puts a case to that purpose in page 238 (458, 4th 
edition). 

3dly. The third point is with respect to the validity of the devise of the 
freehold. It divides itself into two questions, 1st. whether the limitation 
to the right heir of the trustee has become void by the particular estates 
which should support it being gone : in that case the defendant can have 
no ground : but if the limitation may still take effect, it will confine the 
plaintiff's claim to the intermediate rents. Here we contend, that the 
limitation to the right heir as a purchaser, is good, and that the ancestor, 
having the trust, is a trustee tcx preserve the contingent remainder. If a 
conveyance had been called for, before the determination of the particular 
estate, the question would have been, whether the court of equity should 
not so mould the limitations, that that to the right heir of the survivor 
should be preserved, although the trustee should survive the particular 
estate. It would be difficult to contend that the testator intended his own 
right heir should take the estate, in case the surviving trustee should sur- 
vive the particular estate : his most probable intent was, that the trustee 
should take the estate beneficially ; but at all events he meant that 
his heir should take it. The Court would not have ordered such *a [*365] 
conveyance as would defeat the use : they would have interposed 
an estate to trustees, during the life of the surviving trustee, in trust to 
preserve the contingent remainder; the form of the limitation would prob- 
ably have been, to a trustee, during the life of the surviving trustee, to 
the use of the heir of the testator, and from and after the death of the sur- 
viving trustee, to the use of the right heir of such surviving trustee. We 
do not intend to admit, by this argument, that he did not mean to give it 
to the surviving trustee himself beneficially. The legal estate vested in 
him absolutely ; and the intent appears, at least, as probable that he intended 
him the equitable interest also, as that he meant otherwise. The will is 
capable of the construction that it was meant as a contingent remainder to 
the surviving trustee. If he did not mean it so, the intermediate estate, 
after the expiration of the trust, would descend upon the heir in the mean 
while, which will be sufficient to support the contingent remainder; but 
in the present case, the estate in the trustees continued to support all the 
uses. There was no time when a conveyance could be called for, till the 
death of the surviving trustee. If so, the case is like those of Hopkins v. 
Hopkins, Forrest. 44, and Chapman v. Bits set, Forrest. 145, which goes 
the whole length of proving that, if the estate in the trustees did not sup- 
port the contingent remainder, the estate descended to the heir would sup- 
port it 

Mr. Mansfield* in reply, on the part of the heirs-at-law. 

The material question is, whether the real estate passed by the deed- 
poll. This instrument has been called an execution of a power: bull 
deny it to be so, it is a codicil to a will, according to the definition of a 
codicil, being something added to the will, either diminishing or enlarging 
the bequests of that will. The equitable interest, had this deed not been 
executed, would have descended to the heir-at-law, the will and the deed- 
poll having no operation till the death of the testator. 

There is no case in which a testamentary disposition, either as an exe- 
cution of a power or otherwise, has been held to pass real estate, where it 
has not been attested by three witnesses. As to Mr. Graham's argument, 
in analogy to the cases of bargains and sale, and execution by en- 
rollment, &c, it does not *apply : Mr. Graham has said, a will is [ # 366] 
a conveyance which may give a power to a third person. A will 

vol. it. 34 
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gives an estate to A. B. &c, to such trusts, intents, and purposes as he shall 
declare ; when the party dies, a)] his estate passes, subject to a particular 
power, which the testator exercised over it. In Adlington v. Conn, 3 
Atk. 141, it is expressly held that no deed can operate as a testamentary 
disposition, without being attested by three witnesses. If it was not to be so, - 
the statute would be a mere nullity. In the present case, the testator 
having it in contemplation to make a disposition of his real property, re- 
fers to a deed or writing to be executed by him and attested by two wit- 
nesses. If such an attestation as this was to be allowed according to Mr. 
Graham's argument, any scrap of paper so executed would have done: if 
the attestation is not necessary to the subsequent instrument, the time of 
executing such a deed is immaterial; and as* to its being a partial dispo- 
sition, that will make no difference, whether it be of a part or of the whole : 
and if the testator gives the legal estate to A. B. for such trusts as he shall 
after declare, he may do so of the whole, as well as a part, whether it be 
legal or equitable estate ; he may then dispose of it by the loosest scrap of 
paper without reference to the will, which would be completely defeat- 
ing the intention of the statute of frauds. 

The case has been considered in the nature of a republication of the 
will, or that both instruments may be incorporated so as to pass the lands; 
but no case or dictum of the Court has been cited in support of such 
arguments ; a case indeed from Cowper, 158, and mentioned also in Doug- 
las, has been cited, where the codicil referring to the will did pass the 
lands : but there the attestation was complete, and therefore the case is 
not to the purpose. In the present case, the witnesses attesting the will 
knew nothing of the deed-poll or its contents, and therefore it cannot 
square with that case. 

Lord Chancellor. Do you refer to the will being executed by three 
witnesses, as in the case of a reference to a marriage settlement? 

Mr. Mansfield. In the present case, nothing passes by the deed refer- 
red to : so in the case of a marriage settlement nothing passes 
[*367] *by the settlement, it is merely referred to, as a deed of descrip- 
tion. 

The deed-poll is an instrument disposing of what the will did not dispose 
of: and, therefore, being executed only by two witnesses, its referring to 
the will is, in fact, referring to nothing ; and not like the case of a codicil 
referring to a preceding will, where something is already given; for here 
nothing is disposed of, and it amounts to nothing more, than an expression 
of a future intention to do something beyond what the testator has done 
in his will. 

Lord Chancellor. The instrument of itself is a nullity, unless the 
will makes it something ; and the question is, whether the will makes it 
anything ? 

Mr. Mansfield. As to the authorities, Hyde and Hyde, 3 Chancery, 
Rep. 155, is a strange decision. 

As to Brudenell and Boughion, and Masters and Masters, a distinction 
is taken, from a devise of the interest in the will ; it could not extend to the 
legacies in the codicil : as to Williams v. Duke of Bolton, Lord Camden 
found great difficulty in coming into the doctrine of former cases and 
opinions upon that subject. But this case differs from any of those. 

There is no case against us ; and, if the statute of frauds is to have 
effect, the freehold estate clearly did not pass by the will ; and, if so, we 
get rid of the limitations. 
With respect to the copyhold estate. Copyhold estates are out of statute 



1793.] Habergham v. Vincent. 267 

of frauds ; and, therefore, are exactly in the same situation as before that 
statute, except as to this circumstance, that the will must be in writing; 
the law is the same as in Henry the Eighth's time ; if decided to be a good 
will in the spiritual court, and there proved as such, it will pass the copy- 
hold estates, though such a will will not pass realty, so determined in 
Carey v. Askew : there it was held a good disposition of the copyhold 
estate, though the will merely consisted of instructions drawn up by the 
attorney, and the testator died before be could execute his will : 
but it was determined, as the 'ecclesiastical court had received 4t £*36S] 
as a will, it passed the copyhold estate. A customary will is a cus- 
tomary instrument, and may be proved in the lord's court (where the cus- 
tom warrants it), as an instrument relative to the custom. Iu Corny ns't 
Digest, title Copyhold, it is said the custom of the manor may regulate any 
particular instrument by which the property is disposed of. As to the 
effect of these limitations, if they are valid so as to secure the estate to 
the right heirs of Stansfeld, they are good in various ways ; but I contend 
that they cannot be so in any one way. Mr. Madocks has endeavored to 
support them by an implication of an estate for life to Stansfeld, supposing 
it to be to the right heir of him, not to himself; but there is no color 
for raising such an estate by implication; and the case ofPybus v. Mitford, 
so much relied upon by Mr. Madocks, has no relation to this case. The 
next attempt was, an interposition of a peculiar limitation to trustees, to 
support the contingent remainders so Jong as the trustee shall live, but 
there is no ground for such a limitation ; particularJy in a case like the 
present, where a court of equity is, as much as possible, to favor the heir- 
at-law. The estate is given to nobody, but left merely at random ; the 
cases of Chapman v. Bits set, and Hopkins v. Hopkins, have been resorted 
to, but are perfectly distinguishable from the present. 

Lord Chancellor. The mode of supporting these limitations, must 
be by converting the contingent remainders into an executory devise. 

Mr. Mansfield. I take it, the doctrine of those cases differs from this ; 
for that, in those authorities, the testator had declared, by his will, the 
uses ; here he has not, but only given it to trustees for such purposes as 
he shall appoint by a subsequent deed-poll : he has expressed, by that 
deed-poll, what the conveyance shall be " to the first son &c," very 
proper words for the conveyance ; and there can be no other than a strict 
settlement, pursuant to the directions of the testator, by this deed-polL 
Mr. Graham has relied merely on the words "a good and sufficient 
conveyance in the law ; " but those are the usual words, and amount to 
nothing. He has drawn an analogy between this and the case of marriage 
settlements ; but they are perfectly distinct, for there the settlement 
has a reference to a preceding contract. *GUnorchy v. Bosville [*369] 
proceeds upon the idea of the contract operating as a bargain for 
a valuable consideration. As to the copyhold estate being in the lord, it 
is said where the conveyance is to A. for life, with remainder over, such 
conveyance operates by the consent of the lord, as in cases of realty where 
there are tiustees to preserve, fee, so that in cases of forfeiture the 
estate for life goes to the lord. 

Lord Chancellor. It is impossible for me to give the directions in 
respect of the conveyance : it must previously go to the Master for an 
account of the testator's debts and legacies, &c, and of the several 
charges made by the will, and of the rents and profits of the estates 
received by the trustees under the will ; and upon the result of that 
account, a direction must he given, whether the estates are to be sold or 
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mortgaged ; and if it should appear that there is a balance upon that 
account, then, after the sale or mortgage of part of the estates, a further 
direction must be given respecting the conveyance. I am glad the 
argument has gone so far : however, it is reduced to two points only ; as 
to the first point, I see no inconsistency in drawing the analogy between 
this and other cases which have admitted charges by a subsequent codicil, 
to take effect upon the estates, devised by the will. Why should not a trust 
take effect in a like manner, by a subsequent deed, as connected with 
that will ? It would be strange that the one should take effect, and the 
other not. Such a trust may be considered in the nature of a charge or 
annuity, or rent-charge, or any other interest ; and it is the same thing as 
if the estate was given out and out, and disposed of by the deed-poll, as a 
declaration of trust in reference to the will : it is not a disposition de novo; 
for, without a reference to the will, it could not be maintained. 

Then the next question is, whether this conveyance ought to provide 
for a contingent interest to arise within a life or lives of a person in being, 
or nine months afterwards. What would the case be, if there was no 
conveyance, but the estate merely given to trustees ? It is difficult to 
distinguish it from Hopkins v. Hopkins, and the other cases alluded to, 
in which contingent remainders vest in estates tail that arise after the 
next remainder comes into esse ; and yet the estate in trust for, or rather 
to the use of, the heir-at-law, awaits until the contingent remainders 
[•370] *come into esse % and then is executed, not in the shape of a contin- 
gent remainder, but of an executory devise mounted upon an 
estate in fee. 

Then the question will be, whether the circumstance of the testator's 
having directed the conveyance to be made, will make a difference; had 
it been made while the remainders were in contingency and not extin- 
guished, it must have been made so as to execute an estate in the trustees, 
capable of supporting such an executory devise: and I know no difference 
between such a contingent remainder and an executory devise ; both of 
them are springing uses. 

The accounts having been taken, the cause came on again, upon 
further directions, 10th and 26th of February, 1790, and was argued by 
Mr. Mansfield, Mr. Selwyn, and Mr. Johnson, for the plaintiff, Mr. 
Solicitor-General (Scott), Mr. Graham, and Mr. Stanley, for the defend- 
ants ; but the argument being much to the same purport as the above, it 
is not necessary to repeat it. 

And (on the 31st of January, 1792) Lord Chancellor Thurlow gave 
his judgment to the following effect : — (5) 

Lord Chancellor. 

The principal point of difficulty, or at least, the previous one, is, whether 
the deed of the 6th of October carries any uses in the land. Here is, 
first, a will attested by three witnesses, which limits certain estates to 
trustees, in strict limitation, and concludes with such trusts as the testator 
should by any deed appoint The last trust is a fee-simple to the trustees, 
devised to certain uses. It has been argued, that the original will has 
not raised any estate. The rule is that, where there is a devise in trust 
for the payment of debts and legacies, it is sufficient to operate as a charge 
on the estate so devised ; this arises from the generality of the words, 
debts and legacies ; and it is now settled that, whether they exiBt or not at 
the time of the devise, if they are given by such a will as the ecclesiastical 

a (5) See the report on this occasion, t Ves. jnn. 410. 
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court would establish, it is sufficient to create a charge. There are cases, 
in which it has been asserted, that if a man charges an estate with a sum 
of money, and reserves to himself the right of disposing of that 
•money, he may dispose of it without the presence of three wit- [*371] 
nesses; this has been so argued, but I do not know that it -has ever 
been decided ; the only case I can find, of the effect of the operation of 
a deed upon a will, is the case of Metham v. Duke of Devon, 1 Wms. 
530 ; t indeed, it is to be observed, that that was a case of personal 
estate ; if the report is correct, these observations arise, that, if the will 
depended upon the deed, and was considered as part of it, it was a decree 
of peculiarity, because the will, at the time of the execution of the deed, 
was nothing, and it was supposed to operate as a deed ; the Court, in 
giving their opinion in that case, meant to establish this principle, that 
the will, though it did not operate so as to move the interest of the testator 
in the subject devised, yet was sufficient to give to the subsequent deed 
that effect, which it would not have otherwise done : but that is a distinct 
case, being a bequest of personalty, and the deed might have been proved 
as a testamentary disposition. There are a number of cases, where the 
Court has directed such a paper to be proved as a testamentary schedule; 
at any rate, that case falls short of this; that was a case of personalty, 
and cannot be said to govern this, which arises upon a deed attested by 
two witnesses for disposing of realty. This is a new question, and if 
authoritatively decided, must decide in all other cases in law and equity 
upon wills. I have an opinion upon the subject, but as it is a new case, 
it would be too much for me to decide, without the assistance and opinion 
of a court of law. Therefore I shall direct a case, stating a devise to 
trustees with the uses like the limitations here, &c, to see whether the 
deed is sufficient to lead the uses. If the estate is deemed to pass, a 
question will arise, whether an estate devised to two trustees, then to the 
survivor and his heirs, makes a joint-tenancy in fee-simple ; let the case be 
made, and the consideration of that question reserved. 

A case was accordingly made, and sent to the Court of King's 
Bench. (6) The questions were, 1st. Whether the two instruments, taken 
together, were, at the time of the death of the devisor, sufficient to pass any 
estate or interest in the freehold or copyhold premises, or either of them, no.t 
given by the first intrument. 2dly. Whether, upon the death of Richard 
Hill, any and what estate or interest in the freehold and copyhold 
premises, # or either of them, passed by virtue of the said two in- [*372] 
struments to the said George Stansfeld ; and will, at his death, 
pass to such person as shall then be his right heir. 

The case was argued twice (a summary of which argument may be 
found in 5 Term. Rep. 92), and the judges (Lord Kenyon, Buller, and 
Grose) certified, in answer to the first question, " that the two instru- 
ments, taken together, at the time of the death of the testator, were not 
sufficient to pass any estate or interest in the freehold or copyhold prem- 
ises, or either of them, not given by the first instrument ;" and with re- 
spect to the second, that, " upon the death of Richard Hill, no estate 
or interest in the freehold and copyhold premises, or either of them, 
passed by virtue of the said two instruments to the said George Stansfeld ; 
or will, at his death, pass to such person as shall then be his heir." 

The cause came on, upon the equity reserved, on the 1st of June, before 

t See the case from the Register's book in Mr. Cox's note. 
(6) See 1 Yes. Jan. 410, 411, 413. 
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the present Lord Chancellor. In the meanwhile the deed-poll had been 
proved as a will in the ecclesiastical court. 

Lord Chancellor said he wished to be assisted by judges. 

The cause stood over till the 15th of June, when it came on before 
Lord Chancellor, assisted by Mr. Justice BuUer and Mr. Justice Wilson. 

Mr. Mansfield, Mr. Selwyn, and Mr. Johnson, for the plaintiff, heir-at-law 
of the testator. 

Stansfeld, the surviving trustee, does not know whether to claim for 
himself or his heir-at-law: a difference has been taken between the 
copyhold and the freehold estate : we argue, that the heirs-at-Iaw are en- 
titled to both, and that no interest passed either under the will or the 
deed. 

Considered as a will, it is impossible it should pass any interest. 

The interest passed by the will was at an end, by Betty Nuttall Hill 

dying without issue. 

[•373] *The deed takes up a new set of limitations, not to take place 

till the failure of issue of Betty Nuttall Hill : but a man cannot 

found a new set of limitations on a general failure of issue, so that the deed 

must be void. 

It is not necessary for an heir-at-law to show that the testator meant 
the estate to come to him ; it is sufficient that it is not clearly given from 
him. (7) 

The argument in the King's Bench was upon the ground that the two 
instruments could be united, and that they made one testamentary act. 
But it is to be treated as a deed ; it is executed as, it is called such, it is 
called so by the testator. 

The testator blundered ; but his mistake will turn out for the benefit of 
the heir-at-law. He thought he had reserved a power to himself to limit 
a different estate from what he had given by the will ; nothing could be 
more absurd than this idea': he could not, by his will, give himself any 
new power, for he continued absolute owner of the estate ; uothing there- 
fore could pass. It could have no effect during his life. (8) Where there 
are limitations of an estate by one deed, and further limitations by another 
deed, they cannot be coupled together. Moore v. Parker, 1 Lord Raym* 
37 ; Goodman v Goodwrigkt, 2 Burr. 873 ; Doe on dem. of Fonnereau ▼. 
Fonnereau, Dougl. 487. The Court of King's Bench, on the authority of 
these cases, held, that they could not unite the deed with the will. If this 
is a clear established point, then the question will be, whether there is any 
distinction between this case and those; that is, whether it makes any dif- 
ference that the deed is after or before the will. In those cases the deed 
was prior ; but it will be strange to determine that, where the deed is prior 
to the will, it is void ; but good, if it is after. We shall leave it to the 
other side to show how this deed can operate as a will, or how it can have 
a testamentary nature. 

But supposing this question to be taken against us, it will be necessary 
to consider the effect of the deed ; 1st, as to the freehold ; 2dly, as to the 
copyhold estate. 

As to the freehold, it is sufficient to object that it is attested only 

(7) Unless the estate intended to be given is clear, and the person is clear, it ought to go 
to the heir-at-law : therefore, if there is a doubt whether a trustee or the heir should take, it 
must go to the heir-at-law. Pugh v. Goodtide, in the House of Lords. — From Mr. Bell's 
MS. notes. 

(8) This is called a deed-poll, and stamped as a deed-poll : if it is a deed-poll, the Court 
of King's Beuch has already determined it in favor of the heir-at-law. — From Mr. Bell's 
MS. notes. 
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by two witnesses. It is the direct position of the statute of 'frauds, [*374] 
that three witnesses are necessary to every deed to affect lands. 
What would be the effect here ? To dispose of the reversionary interest 
remaining in himself. Can such an interest be disposed of by an instru- 
ment attested by two witnesses ? As to its operating as the execution of a 
power, it cannot operate as such where he had the whole estate in him. 
It is not a declaration of trust ; if it was, it would dispose of an equity : 
but it cannot be a declaration of trust, for the same reason that it cannot 
be an execution of a power. It can have no additional effect from being a 
a deed, than if it was a simple paper : a testamentary act requires no force 
from being by deed : there is no difference in disposing of an equitable or 
legal interest. 

As to the authorities (if they deserve to be so called) respecting the re- 
publication of a will by a codicil, they argue, that a will attested by three 
witnesses, referring to another act, will adopt that instrument. That a 
codicil does so, is on the ground that the will is incorporated by the codi- 
cil ; but a future act cannot be incorporated. The case of Brudenel v. 
Boughton was very much doubted by Lord Camden. That legacies given 
after have been held to be within a charge, proceeds in analogy to a charge 
of debts, which will include after-contracted debts ; but will it be argued, 
that by any such analogy the whole beneficial interest will pass by such a 
paper? (9) 

Then with respect to the copyhold estate : to operate on that, it must be 
a testamentary act ; and, that it may have that operation, they have proved 
it as a will : but this is the only resemblance it has to a will, for it dispos- 
es of no personal estate, it appoints no executor, it purports to be an exe- 
cution of a power. Then the copyholds are surrendered to the use of a 
will : considering that surrender as good, there must be a will to execute 
it; then it is impossible it should pass by this instrument; it would not, 
even if it had been attested by three witnesses. 

Then the reversion is given to the heir of the surviving trustee : he is 
still alive, the contingent remainder must be bad, for want of a particular 
estate to support it. ( 10) 

But it is said this will not apply to the copyhold, on account of the 
lord's estate; but the case of Lane v. Panne I y Roll. Rep. 438, 'shows [*375] 
it will not support a contingent remainder where the former uses 
are expired. Here the prior estates are all gone, and the remainder 
is to the heir-at-law of the surviving trustee, not to the surviving trustee 
himself. 

It is impossible to make it a limitation to the trustee himself; it is 
only necessary to read the limitation to prove this ; to make it a limit- 
ation to the surviving trustee himself, the words " right heirs " must 
be omitted ; but the law never adopts this rule, but gives effect to all the 
words. 

The legal estate of the surviving trustee and the equitable estate of the 
heir could never unite, but that will be the case; they both come to the 
same person ; and that will happen which did in the Selby cause (Good" 

(9) The other cases mentioned and commented upon, were Masters v. Masters, 1 P. W. 
21 ; Lord Inchiquin v. French, Amb. 33. — From Mr. Bell's MS. notes. 

(10) For the rale is, that the remainder must commence when the preceding estate deter- 
mines ; and this is true in trust estates as well as in legal estates. Executory devises are 
only a modern invention, and not favored. Salk. 226. Trustees cannot have a greater estate 
than is (riven by the express words of the will, unless it is clearly necessary from the words 
of the will. There is no instance of a trustee being inserted to preserve contingent remain- 
ders after the estate had resulted to the heir. — From Mr. Bell's MS. notes. 
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right v. Wells, Dougl. 771), that the legal and equitable estate centering 
in one person, the trust is at an end, and it must follow the nature of the 
legal estate. In Pugh v. GroodtitU, in the House of Lords ( 15th May, 
1787), the devise was to " the right heir of me, Calvert Benn, my son 
excepted. 11 It was argued that he meant the person who would be his right 
heir, if his son was dead ; but it was decided, that it went to the son as 
right heir. 

Mr. Attorney-General, Mr. Graham, and Mr. Stanley, for the defend- 
ants. 

The question before Lord Thurlow was purely an equitable question : 
the legal estate, both in the freehold and copyhold, is in Siansfeld ; then 
the question is, whether the heir-at-law has any equity to call on Stansfeld 
to give him the legal estate in either. Lord Thurlow did not, when he 
Bent the case to a court of law, want their assistance to tell him that the 
case of Fonnereau v. Fonnereau was established ; but, in that case, if the 
deed had been subsequent to the will, it would have passed the beneficial 
interest. This is clear, that, if I by a settlement, attested by two witnesses* 
create uses, and by will referring to it, I appoint different estates, the ref- 
erence in the will makes the settlement part of the will ; and if by a 
will a man can refer to a former deed, why should he not refer to a future 
deed, Met ham v. The Duke of Devon, shows the will and the deed may 

be united. 
[•376] # The deed-poll, though called a deed, operates as a will : Mr. 
Mansfield never before represented it as a deed. It never was 
treated here as a deed, but as a testamentary act. It must be testamentary ; 
because it was to have no operation during the life of the testator : wheth- 
er it is a will or a deed, Stansfeld is entitled : but we argue it as making 
part of the will. We certainly did contend that the freehold and copy- 
hold, now vested in Stansfeld beneficially : the intention was that his right 
heir should take; and if the Court had been applied to, recently after the 
death of the testator, it would have so moulded the limitations as to have 
effected the intention : then the same thing shall be done, though there 
has been no application till now : here the general view of the will was to 
give the trustees a joint estate, with a remainder to the survivors ; as in 
Vick v. Edwards, 3 Wms. 371. 

It is demonstrably clear, that if a man makes no other will than this, 
" I charge my land with my debts," and executes it in the presence of 
three witnesses, he may, by bond or note, dispose of the whole value. So 
where the charge is of legacies, he may give rent charges by an unat- 
tested codicil ; as was determined in the case of Williams v. The Duke 
of Bolton. 

By the law of Scotland, a man may make a deed in the presence of 
three witnesses, giving himself a faculty to dispose by an act attested by 
two witnesses. 

A man may make a settlement by which he gives a power to a third 
person, to dispose of his estate by act unattested. So he may enable his 
wife to pass it, though a feme covert, and the will only having two wit- 
nesses. So if a woman, before marriage, reserves such a power, her will 
will be good, though when she makes it she has no legal capacity, and the 
will executed in the presence of only two witnesses ; as appears in Wag- 
staff v. Wagstqf, and Longford v. Eyre, I Wms. 740. If you direct, by 
the instrument giving the power, how it is to be executed, you may vary 
the method pointed out by the statute of frauds, and, under such power, a 
man, by a bond, mortgage, or even by a simple contract debt of a suffi- 
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ciently large sum, may dispose of the whole value of the estate ; and though 
the case has not been determined in specie, the whole estate may be bound 
by the charge. 

•It appears by the case of A (idling ton y. Cann, 3 Atk. 141, [ # 377] 
that there must be a reference in the will, to the unexecuted pa- 
per, to make it effectual ; but here is a distinct reference in the will to the 
act called a deed, and the deed recites the will. 

The statute requires the attestation of three witnesses to the sanity of 
the testator, at the time of making the will, and where the subsequent act 
is attested by three witnesses, you have their attestation to the adoption of 
the unexecuted paper. 

As to the case of codicils republishing wills, the maker of the will could 
only mean to dispose of estates which he then had ; yet, the codicil will 
pass after-acquired lands. 

The next point is, that, as a testamentary paper, it will not pass freehold 
lands for want of an attestation by three witnesses ; still it will dispose of 
the copyhold estates. There is no reason why a will of copyhold should 
be attested at all ; for it has been held that such a will as the ecclesiastical 
court will consider as sufficient to pass personalty, will be a good will of 
copyhold ; for in the case of copyholds, the will is only the limitation of 
the use; the surrender is the act that passes the estate, Carey v. Askew 
(ante, vol. ii. p. 58). As to the will being proved, Lord Thurlow showed 
his opinion that it was not necessary, by sending the case to the Court of 
King's Bench, without having the will proved. (11) 

The next question is, whether this instrument is to be considered as 
a will or a deed. In reason and principle the instrument is testamentary ; 
as it is to operate upon the death of the party. It comes within the 
definition of a devise, " a declaration of the mind to take place on the 
death of the testator." Carth. 38. It may be in the form either of a 
deed or a will. If in the form of a letter, that would be sufficient 
[West's case], Moore, 177; so it may be in the form of an indenture, 
Dyer, 166; 2 Leon. 158; by articles of agreement, Crreene v. Proude, 
1 Mod. 117; 3 Keble, 310. (12) In Scotland devises have generally the 
form of deeds ; and a Scotchman having personalty in England, a deed 
was proved as a will, in a case of Hog v. Lashley, in the House of Lords 
(7th May, 1792). (13) 

•Then, this operates as a devise to Stansfeld himself; if not, [*378J 
there is no equity in the plaintiff to call for it; there is no result- 
ing trust to the heir during Stansfeld's life ; the testator did not mean to 
give the heir any such equity. If not so, a conveyance might have been 
called for : and it must have been such as to have vested the estate in 
Stansfeld himself, or at least to have preserved the remainder for the heir 
of Stansfeld. The general estate in the trustees will support the contingent 
remainder, Harrison v. Naylor (ante, vol. iii. p. 108) ; Gale v. Gale, in 
the Exchequer, where there was a gift, at twenty-five ; trustees were in- 
terposed till the son attained twenty-one. (14) 

With respect to the copyholds, Lane v. Pannel admits the rule, that 



(11) "The Attorney-General here observed, that the courts acted erroneously when 
tbey admitted probates as evidence of the disposal of copyholds." — From Mr. Bell's MS. 
notes. 

(12) " Witham v. Dixon, 1 Ch. Ca. 248, S. C. Finch, 195, were cited by the Attorney- 
Geoeral." — Mr. Bell's MS. note. 

(13) 6 Bro. P. C. 677, 8vo. edition. 

(14) " Bagshaw v. Spencer, 1 Ves. 142, and 3 Atk. 670, 677, was also cited by the Attor- 
ney-General. 1 ' — From Mr. Bell's MS. note. 

vol. iv. 35 
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the freehold in the lord will support the contingent remainder, but lays it 
down that it will not do so where the prior uses are gone by efflux of time. 
That rule does not apply to cases where conveyances are to be made, 
and the legal estate is given to the surviving trustee. 

The only question here, is, whether he can be called upon for a con- 
veyance that will give the estate away from his heir. If this is a contin- 
gent remainder, the legal estate in the trustee will preserve it : and the 
direction for the conveyance should be like that in Harrison v. Nay lor ; 
it was immaterial whether Stansfeld survived alone, or more, as the con- 
veyance would have been to the surviving trustees for life, to preserve the 
contingent remainder to the heir-at-law of whichever should be the sur- 
vivor. In BaskervilU v. BaskervilU, 2 Atk. 279, there being no trustees 
in the will, the Court ordered trustees to be interposed. Hopkins v. Hop- 
kins, For. 44 ; Chapman v. Blisset, ibid. 145. 

Mr. Mansfield, in reply. 

Mr. Attorney-General contends, that, whether the deed could or could 
not unite with the will, the heir-at-law could have no claim : but even if 
a man says, " I do not intend my heir to take anything, 11 t that will not 
exclude him, unless it is given away. Is not this a plain case of an estate 
given away for particular purposes, with a resulting trust, like the case of 
the Bishop of Cloyne v. Young, 2 Vern. 92, as to personalty, where the 

repidue not being disposed of, resulted to the next of kin ? 
[•379] *Here, the first gift is by the will, the new set of limitations 
by the deed, and it is impossible to unite the two instruments. 

Where an appointment by deed is to such uses as the grantor shall de- 
clare by a future act, the whole passes by the deed ; but does it follow, 
that where he makes a will, that does not operate upon the estate 1 If he 
refers to a deed, that such deed shall dispose of the estate? If a will refers 
to a prior deed, it is the same as if it recited it. 

As to the cases cited where deeds have been taken as wills, they had all 
parts in them not reconcilable with their being taken as deeds. 

The next thing is, how far this can operate on the copyhold. If the 
surrender is to the use of the will, the deed cannot operate as a will. 

The only ground on which the limitation to the heir of Stansfeld can be 
supported, is that, if a conveyance had been made, there must have been 
trustees inserted to preserve the contingent remainder ; that goes on the 
trusts being executory, but if these trusts are executory, there can be no 
such thing as trusts executed. 

The case of Harrison v. Nayhr answers itself in this respect, for it is 
the case of an executory trust ; and it would have been a strange thing there, 
to have laid out the money so as to have defeated the limitations. As to 
BaskervilU v. BaskervilU^ I never knew trustees interposed, except dur- 
ing the life of the first taker. That would not have done here; two trus- 
tees survived Betty Nuttall Hill. (15) The cases of Hopkins v. Hopkins y 
and Chapman v. Blisset, are cases where nothing had been done to defeat 
the contingent remainders ; and the estates continuing in trustees till the 
contingent remainders came into existence, the remainders ought to be 
supported by the estate of the trustees. 

Here all the trusts are gone. It is impossible to give the estate to Stans- 
feld himself. 

t There were words to this effect in Pugh v. Goodtitle, cited ante, p. 375. 

(15) " As to Bagshaw v. Spencer there were trustees, and it was an equitable estate, over 
which Lord Hardwicke thought he had more power than over a legal estate. Baskerville v. 
Baskerville was an executory trust, to be executed by this Court." — From Mr. Bell's MS. 
note. 
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On the 4th of July, the Lord Chancellor and Judges gave their opinions 
seriatim, to the following effect : — 

•Mr. Justice Wilson stated the will and deed-poll, and proceeded. [*380] 

The testator died soon after, leaving all the trustees, his son and 
grand-daughter surviving him: the grand-daughter married, but there was 
no conveyance of the estate at the time of her marriage ; several of the 
trustees were then living; she died soon after her marriage ; and, at the 
time of her death, two of the trustees were living; her father survived 
her many years; when he died, there was only one trustee left, the pres- 
ent defendant Stansfeld. ^ 

Several questions have been made. One by the trustee himself, upon 
his own behalf, as between him and the heir-at-law of Samuel Hill. 
Another respecting the freehold and copyhold, upon the behalf of the 
heir-at-law of the surviving trustee as against the heir-at-law of Samuel 
Hill. Each claims the whole. The trustee contends, that, if the latter 
deed cannot be considered as testamentary or connected with the will 
but merely as an instrument to take effect by delivery, yet still, under the 
will itself, he is entitled to the beneficial interest, and that there is no re- 
sulting interest for the heir-at-law. As to that point, the facts are these ; 
the estate is given to five persons, in trust for the payment of debts, which 
might last forever ; and therefore the trustee says, under such a devise as 
this the whole estate is affected, and nothing passes to the heir; but he 
has given nothing more than the legal estate to these trustees, and the 
equitable one remains undisposed of, except for certain purposes men- 
tioned in the will. It must lie upon the trustee, to show that the equitable 
interest is also disposed of by some express words in the will : as it is 
otherwise competent for the heir to say this is not given to any one else ; be- 
cause the legal estate being expressly devised to the trustees, it is incum- 
bent upon the party to show that the equitable interest is also disposed of, 
and his claim against the heir must rest under the will of the testator. On 
the other hand, it is not necessary for the heir to show that it was meant for 
him ; for, if it does not appear to be given to any one else, it must go to 
him. It has been argued that a part of the equitable interest was express- 
ly given to the heir-at-law, namely, the 50/. and the 100/. a year; and that 
circumstance was much relied upon as a mark of the intention of the tes- 
tator to give the heir nothing more ; but whether so or not, is now 
perfectly immaterial, as the # testator has not devised away the [*38I] 
equitable estate to any body else. Supposing his intention was 
such, it could not avail : without an express devise of the remaining equi- 
table interest from the heir, he must take it. So laid down in 2 Vern. 
(644 t) a stronger case than the present ; it was held a resulting trust for 
the heir at law : the estate was devised to the trustees and their heirs, to 
the use of them and their heirs, upon trusts specifically mentioned. It was 
contended, that the devise being to them and their heirs, and to the use of 
them and their heirs, it was clearly meant, that when the trusts were an- 
swered, the remainder of the estate was to go to them, and there could 
not be a resulting trust for the heir-at-law; but the Chancellor decided, 
that it was not the intention of the testator to do so, and that he meant 
to leave them merely as trustees ; and decreed the remainder to the heir. 
Hence I conclude upon the first question, that if the instrument of the 6th 
of October, 1759, had not been made, or when made, could not have had 

t The learned judge did not mention the name of the case or the page, but it is presumed, 
from his statement of it, to be the above case. 
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any operation, there would, in that case, be a resulting trust for the heir- 
at-law, and the trustee takes nothing. But supposing that to be so, it is 
then contended, on the part of the surviving trustee, that this latter in- 
strument, though called by the testator a deed-poll, and stands as such, 
and the terms of the deed style it so, yet, with respect to his claim, it 
roust be considered as a testamentary instrument, to be connected with 
the will, and that both together make one testamentary disposition of the 
estates. Upon the best consideration, 1 am inclined to think that this in- 
strument may be so considered : for when the testator made his will, he 
disposed of his estates upon certain trusts, and, at the same time, proposed 
to make a further disposition of them. It is true, that he falsely conceived 
that he could reserve to himself by his will a power of limiting further 
uses by a deed attested by two witnesses only, but he does not say that 
he will do so by deed only, but adds, " by any instrument in writing :" 
and, therefore, both at the time of making his will, and afterwards at the 
period when he executed this instrument, his intention was to complete 
the disposition of his real estate. When he made his will, he did it only 
in part, and therefore expresses his intention to complete it ; but he does 
so by a declaration of uses, when no part of the estate is parted with by 
him. It is a general principle, that where a man has expressed a 
[*382] clear and manifest intention to dispose of his estate, and he mis- 
takes the mode of so doing, yet, if the instrument can be consid- 
ered as valid, in point of substance, so as to effectuate the intent of the 
party, its informality shall be overlooked ; and the deed take effect, if by 
law it can ; as where a man makes a feoffment to his relation and his 
heirs, and he neglects to make livery of seisin, it is obvious that he meant 
his relation should take it by a common conveyance ; but he cannot do so 
for want of that formality, and therefore it shall operate as a covenant to 
stand seised, and the estate passes by the statute of uses, and not by the 
common law ; so as to support the intention of the party, ut res magis 
valeat quam pereat. (b) This instrument, though called a deed by the 
testator, yet, as it was executed for the purpose of completing certain dis- 
positions in his will, and duty signed by the party, may, as to certain pur- 
pose, have a legal operation as a testamentary instrument, so as to sustain 
the intention of the party : and may be considered so without impeaching 
the rule of law. So, in Metham v. Duko of Devonshire, 1 Wms. 529, the 
deed referring to the will, the Court connected them together : that case 
was stronger than this, and therefore, as to this point, if the instrument be 
a testamentary paper, and can have a legal operation, it must be so con- 
sidered : and that introduces a third question, as to the freehold estate : 
and it has been argued, upon the ground of these instruments being con- 
nected together, that the freehold will pass, though the latter instrument 
is not executed within the statute of frauds. It has been said, that where 
there is a prospective reference to what is to be done, the party fore- 
goes the benefit of the statute, and the subsequent instrument shall have 
the same effect as if duly attested by three witnesses, as quisque potest re- 
nunciare juri pro se introducto. But it will be found, throughout this stat- 
ute, that it was not enacted for the benefit of testators, but for great pub- 
lic purposes. By the common law, a man could not devise real property : 
and after the statute of devises had passed for that purpose, it had been 
found that frauds and impositions had been introduced, and that men had 
been acted upon when in articuh mortis : to prevent such undue practices, 

(6) See this ably stated by Lord Northingtou in Wright v. Lord Cadogan, 2 Eden, 258. 
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the statute of frauds was enacted, directing that, unless the instrument is at- 
tested by three witnesses, it shall be utterly void and of no effect. So that 
it is not leaving it to the choice of the party, or competent for him to re- 
sist the idea of imposition ; but it is a public provision, and the law re- 
quires this essential formality of attestation ; and, therefore, this 
cannot be Sustained, as a testamentary paper operating upon the [*383] 
real estate, upon the notion that the party could forego the benefit 
of the statute. It is true, if a testator in his will refers to a paper pre- 
viously written, and so describes it, there is no doubt of its validity ; and 
if the testator executes his will, with the legal attestation, that paper so 
referred to makes a part of his will, and the same thing as if actually in- 
serted in it ; for words of relation have their full meaning ; as in Co. Lit. 
sect. 1, A. enfeoffs B. and his heirs, B. rein feoffs A. (16) (omitting the 
word heirs), yet, ex relatione Lord Coke says, A. shall take an estate in 
fee ; but the difference between such a case and a declaration of future in- 
tention is very striking ; for the one refers to something already mention- 
ed ; whereas the other is a declaration, that in some future paper he means 
to do something more ; and that future disposition must be either by some 
act inter vivos, or by will, it cannot be supported under the idea of reserv- 
ing by will the limitation and appointment of certain uses. It was said, 
that where the party was seised of the legal and equitable interest, it is no 
more than a devise of that equitable interest, and not a limitation of a use, 
when he executes a power collateral to the estate ; and that the estate is 
out of him : but he has parted with nothing, he has the same dominion 
oyer the estate, and therefore it must pass, not by virtue of the power, but 
the ownership : if it is to pass the ownership, it must pass it as by will, and 
if so, by an instrument properly executed and attested by three witnesses. 
This instrument is not so executed, and cannot therefore have any opera- 
tion upon the freehold estate : and as to that property, it is perfectly im- 
material whether it be held a deed or a will ; for if by limitation, as a deed, 
it is too remote ; and if by will, it is not executed according to the statute. 
Then, the next question is, whether this instrument can operate upon the 
copyhold estate, which was previously surrendered to the uses of the tes- 
tator's will ; it is not now to be disputed, that where a man surrenders a 
copyhold estate to the use of his will, he may devise that estate by any 
paper in the nature of a will, and the estate will pass, though the instru- 
ment is not executed according to the statute, as the devisee takes under 
the surrender; it is therefore clear, that, if this instrument be considered 
as a testamentary paper, it is sufficient to pass the copyhold estate ; pro- 
vided, upon the construction of it, it is intended to pass it ; no 
objection can hold as to the formality of it ; as to the * construe- [*384] 
tion, if the conveyance had been made upon the marriage of Betty 
Nuttall Hill, at the time appointed by the testator, there would have been 
no difficulty in giving effect to all the limitations in both these instruments. 
Betty Nuttall Hill was then living ; the trustees might have conveyed to 
Betty Nuttall Hill for her life, then to trustee to preserve, && and then to her 
first and other sons in tail-male, then to her daughters in tail, and then to 
her in tail general, because the daughters of the sons would otherwise be 
thrown out, and by implication there would have been an estate tail gen- 
eral, in remainder, to herself, then to trustees to preserve, &c., then to the 
sons and daughters of the son, and to the right heirs of the surviving trus- 
tee. According to the true construction of these two instruments, taken 

(16) " As fully as he hath enfeoffed him." — From Mr. Bell's MS. note. 
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together, the conveyance should certainly have been upon the marriage 
of Betty Nuttall Hill, at that instant : but still it might have been made 
upon her death without issue, because it was to be limited over to the 
heirs male of the testator, in the nature of a springing use; and what 
might have been done then, may still be done : and the present surviving 
trustee must limit the uses of the surrender -to the heir of Samuel Hill and 
his heirs, during the life of the trustee, with remainder to the right heir 
of that trustee : the freehold estate must be limited to the right heirs of 
Samuel Hill in fee. (17) 

Mr. Justice Bulltr. The first point to be considered is, whether this 
instrument be or not a testamentary paper ; it must be observed, that the 
paper in question does not affect the personal property ; and, therefore, 
when the ecclesiastical court permitted it to be proved, they acted with- 
out any jurisdiction whatsoever. But it is acknowledged, that the testator 
did not intend to make a will, when he executed this instrument : whether 
he himself would have called it a will or a deed, is one question ; but how 
it should now operate in point of law, is another ; and must be governed 
by the provision contained in the instrument itself. A deed must take 
place upon the execution of it, or not at all ; though it is not necessary, 
that it should convey an immediate possession. A will is just the reverse, 
and can only operate in future after the death of the testator. Upon the 
face of this instrument, it is clear that the testator meant that this paper 
should not have any effect till at a very distant period after his 
[•385] death ; it is a direction to trustees what they shall do in the • future 
limitations of his estates : these parties had no capacity to act until 
after the death of the testator. It may be expected that I should take some 
notice of what had passed in the Court of King's Bench, when the case 
came before them, and, if I was dissatisfied with the judgment of the 
Court, I should be ready to say so ; because it is better to correct, than 
to persist in an error : but it is unnecessary to do so ; for, upon reading 
over this instrument, the case struck me very differently from what it did 
when it came into the other court. And that leads me to say where the 
difference consists. 

The testator thought he had invested himself with a power, under his 
will, of executing future limitations of his estate, absurd as that was ; 
the deed, as considered in that court, was reported to be an actual ap- 
pointment to take effect instanter ; but, upon looking into the paper itself, 
it is in futuro, which makes the great difference between that which was 
produced in the King's Bench and the present case : and when it was 
argued, not one of those cases quoted by the Attorney-General were 



(17) Lord Eldon, C. in Stansfield p. Habergham, 10 Ves. 281, 282, disapproved of ] 
Wilson's course of reasoning in this judgment. His Lordship there says : " As to the 



Mr. J. 

the free- 
hold estates, the trustee was bound to make a conveyance limiting them after the failure of 
issue of the grand-daughter (as there was then a contingent remainder), so as to vest in some 
person the legal interest during the lives of the trustees and the survivor, to give that person 
(not the beneficial interest, but an estate, the benefit of which would result, as everything 
undisposed of would, to tne heir ; but) an estate bound by a trust to preserve the contin- 

Snt remainder if it should take effect. Lord Thurlow's reasoning in Harrison v. Naylor 
ntea, 3 vol. 110, and notes (2) and (3) ibid.), when he said the limitation would be to the 
ir male of Elizabeth Harrison, if she should have one, his heirs and assigns, and if she 
should not have an heir male, then to the heir male of the testator, his heirs and assigns, was 
more correct than that of Mr. Justice Wilson. The proper mode of executing the purpose would 
not have been, as put by Mr. Justice Wilson, to have limited to the heir-at-law an estate 
pour auter vie : that is, for the lives of the trustees, and the survivor j for if that was a legal 
estate, there would have been nothing to prevent the heir, in certain circumstances and events, 
creating a forfeiture of that estate, pour auter vie, before the contingency took place. It 
would, therefore, have enabled the trustee to defeat the very conveyance directed to be made. 
In Robinson v. Litton, until the contingency happened, the son had the whole estate." 
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mentioned or adverted to at the bar (nor did they occur to me), which go 
the length of saying, that, whether as a deed-poll or an indenture, if the ob- 
vious purpose is to take effect in futuro, it shall operate as a will. 
These are cases both at law and in equity, and expressly so in two cases, 
where the words " give and grant " were inserted. Upon the whole com- 
plexion of this case, the paper appears to take effect after the death of the 
party : and, upon this ground, it must take effect as a codicil, and I shall 
call it such, (c) 

The next question is, what effect this codicil must have upon the free- 
hold estate : 1 concur with my brother Wilson, that it is void for want of 
due attestation. (d) The case has been argued in analogy to those where 
charges have occurred of debts and legacies ; Williams v. Duke of Bolton, 
Easter term, 1781, has been cited : The testator made a will, and after- 
wards added a codicil, giving legacies and annuities ; the legacies to be 
raised under the trust of a term : and, under the particular circumstances, 
legacies were deemed to comprehend annuities : and that decision did not 
go further than the Court had gone in the case of Brudenell v. Bought on, 
3 Atk. 268; Reay v. Hopper, in Can, 10th March, 1785, and Hyde v. 
Hyde, 1 Eq. Abr. 409, where the legacies were included in the charge, 
upon the ground that the Court has allowed legacies to be debts 
and charges, and so held by Lord Kenyon, *in giving judgment [*386] 
in Reay v. Hopper, where his Lordship says, " I have gone no 
further than Lord Hardwicke had done; where the will had made the land 
subject to the legacies generally, those by the codicil were held charged ;" 
but in Hyde v. Hyde the Lord Chancellor excepts the case of a rent, so 
that a rent would not pass as realty, unless the instrument was attested by 
three witnesses ; and before the statute of frauds it could not pass, as 
being comprised under the word tenements. But the Attorney-General 
put the case of a charge upon the land by will, and afterwards the testator 
charged the land by bond to any amount, that it would be a good charge. 
If this argument were well founded, it would prove that all the cases have 
been badly decided ; but they have held that it is not the same thing, for 
it passes by the will, and not by the codicil, though formally attested : upon 
the ground that the land is considered, as an auxiliary charge created by 
the will. There is another case, showing the difference between a paper 
executed before the will, and a codicil subsequent to the will, Doe upon 
the demise of Sibthorp v. Taylor, B. R. Mich. 11 Geo. 3. " A. devised all 

her lands to , except such as she might dispose of by codicil ; she 

made a codicil, but not executed within the statute; the Court held, that, 
if it had been extant at the time the will was made, it would have been 
valid ; but being afterwards, it could not operate as a revocation of the will. 
The will must stand, as if no such codicil had been made ; for a codicil so 
executed, is as no codicil, and the estate, not being disposed of by the 
will, it descended to the lessor and heir-at-law, for want of a codicil proper- 
ly executed. 

(c) A paper which purported to be a deed, and was executed as such, but which was not 
to take effect until after the death of the grantor, was construed as a will in order to give 
effect to it. Milledge v. Lamar, 4 Desaus. 617. See Sugden, Powers (4th Lond. ed.)> 222, 
223, ch. 5, S 3. 

' As to the effect of an instrument having some of the features of a will and some of a deed 
upon the claims of a wife subsequently married, see Jacks v. Henderson, 1 Desaus. 543. 

(d) A testator cannot, by a will duly executed, reserve to himself a power to charge his real 
estate for payment of legacies, or for any other purpose, by an unattested codicil. Whytali 
v. Ray, 2 My. & Keen, 765. See Sugden, Powers (4th Lond. ed.), 121 ; Rose v. Cunnyng- 
hame, 12 Yes. 29 : Ram on Assets, ch. 6, § 6, p. Ill ; Bonner v. Bonner, 13 Yes. 383 ; Crau- 
furd 9. Coutts, 2 Bligh, 688. 
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The third question is, what is the effect of this codicil, as to the copy- 
hold estate. The will can only operate as an appointment, directing the 
uses of the previous surrender, whether the instrument be well executed 
or not. It has been decided in many cases, though to the dissatisfaction 
of Lord Macclesfield and Lord Hardwicke, but they thought themselves 
bound by precedent, and declared that, however they might wish the law 
to be otherwise, they could not alter it. Lord Macclesfield, in particular, 
expresses himself to that effect in Wagstaff v. Wagstaff, 2 Wms. 258, 
and so says Lord Hardwicke, in the Attorney-General v. Andrews , 1 Ves. 
225; after these authorities, no doubt but that the copyhold will pass : 
and the only question then is, what is the nature of the limitations 
[ # 387] created by this codicil ; and the result of the events •which have 

since happened, and the effect of the limitation over in fee. As 
to the limitation to the right heirs of the survivor, it strikes me, as a con- 
tingent remainder, and that it ought to be considered as the limitation of 
the trust only : no equitable interest is limited to the trustees, and the 
rule of this Court is laid down in the Bishop of Cloyne v. Young, 2 Vesey, 
91, that, if for one purpose, they are considered as trustees, they shall be 
so throughout ; unless, by some express devise, they are made otherwise. 
Had the conveyance been called for immediately after the death of the 
testator, it must have been in the form stated by Mr. Justice Wilson. If a 
legal estate, the contingent remainder would have become void, as to the 
copyhold, as well as the freehold, Lane v. Pannell. A passage from 
Lord Chief Baron Gilbert infers, that this being a trust estate, it falls 
under a different consideration. Hopkins v. Hopkins, For. 44. Lord 
Talbot, according to the report of his decree, seems to have relied upon 
the difference between a trust estate and a legal estate, as to a contingent 
remainder; but Lord Talbot never did give such an opinion: it is true 
the point was made before him, and he observed, " it has been said at the 
bar, that as these were limitations of a trust, they were good as executory 
devises, and not as contingent remainders ; " but he adds " as to this 
point I give no opinion, because it is unnecessary." This cause was 
heard by his Lordship in 1734, and in the year following came Chapman 
y. Blisset, Cases. Temp. Talb. 145, which was the first in which he held 
it an executory devise, but then he considered how it would stand as a 
contingent remainder, and, even as such, he held it would be good, though 
a trust, and would not fall to the ground as at law. This is a material 
authority, as it may be presumed that this case, following so quickly that of 
Hopkins v. Hopkins, his Lordship had given it full consideration. Hopkins v. 
Hopkins afterwards came before Lord Hardwicke, who gave a direct 
opinion upon the point, and quoted Chapman v. Blisset as a direct 
authority, that an estate to trustees would be sufficient to support contin- 
gent remainders, though the prior estate for life might fail. Then, as to 
the manner of making the conveyance, it is immaterial whether express 
or implied ; it is plain, then, it should be in the form as mentioned by my 
brother Wilson, " to him and his heirs during the life of the trustee." Lord 

Thurlow so reasons in Harrison v. Naylor. (18) 
[•388] * These authorities fully establish, that the trust remained 

in the heir-at-law; and the conveyance may be so directed as 
that the trust may take effect. 

(18) Mr. Brown's report, however, of Harrison v. Naylor, was most materially incorrect 
upon this point. See the Editor's notes (2) and (3) upon that case, antes, 3 toI. 109, 2 Ves. 
4 Un J rn % i Qoie A T is inacc urate statement led the judges into the above error, as noticed by 
Lrf>rd kldon, C. in Stansfield v. Habergham, 10 Ves. 281. 282, and extracted from thence in 
the preceding note (17), antea, 384. 
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Lord Chancellor. Concurring in opinion with the learned judges, 
nothing remains for me bat to state the precise point upon which my 
opinion takes the same direction : upon the will there is clearly a result- 
ing trust for the heir-at-law, so far as there is no disposition of the bene- 
ficial interest to the trustees; 2dly, that the instrument, though called a 
deed, is in its nature testamentary, and dependent upon the will, and will 
have all the effect of a testamentary act, as far as by law it can avail as 
such ; (t) 3dly, there is no difference between this Court and a court of law, 
as to the effect of validity of such a testamentary paper, so executed ; and 
being attested by only two witnesses it cannot pass the freehold estate, 
contrary to the provisions of a positive law. The act so done has no effect 
whatever. The distinction is obvious between a will duly executed, and 
coupled by reference to a prior instrument, and a writing incomplete, as 
to lands to be disposed of by ulterior directions, in an instrument to be 
executed afterward. It was very much contended, that this Court had 
given a more favorable construction with regard to an informal codicil, 
and that where a will created a charge upon the realty, for the payment of 
debts and legacies, legacies given by such a codicil will attach upon the 
real estate charged by the will. The cases of Hyde v. Hyde, Masters v. 
Masters, Brudenell v. Bought on, Earl of lnchiquin v. Obrian, have been 
cited for that purpose. Hyde v. Hyde is a singular case, and the Court 
rested much upon the peculiar circumstances of it ; but that is, in fact, no 
decision, because it afterwards turned out to be unnecessary, as there 
were several funds out of which the parties were to be paid, and the lega- 
cies were marshalled, and the question never arose whether the legacies 
contained in the second paper should be charged upon the real estate. In 
Masters v. Masters, Sir Joseph Jekyll gave a decisive opinion, that all the 
legacies being charged upon lands, the legacies given by the codicil, 
although informal, should be included. In Brudenell v. Boughton, Lord 
Hardwicke, reasoning upon this point, observes, he is of the same opinion ; 
and in the case of Lord lnchiquin v. Obrian, where the question 
necessarily • arose ( Ambl. 33, by the name of Lord lnchiquin v. [*389] 
French), he is reported to have admitted it as the ground of his de- 
termination, and refers to his opinion in Brudenell v. Boughton. (19) 
These cases have, from some inaccuracies, been said to have proceeded 
upon the ground, that the charge must be supported in respect to the will, 
the testator having completely charged his real estate with legacies, and 
that it was in the power of the testator to increase the charge by any future 
act. There does appear to be some incongruity in a power reserved, 
which cannot operate during life ; but the observation made by Mr. J. 
Wilson is, that it is not a personal power, if the ulterior deed is to be 
deemed a testamentary act ; and if so, it must then be executed according 
to the forms prescribed by the statute. In Brudenell v. Boughton, from a 
MS. note, it appears, that Lord Hardwicke stated the ground to be upon 
the analogy of the case of debts and legacies. (20) AH the cases alluded 
to, are cases, not of a primary charge, but in aid of the personal estate, 
which is the primary fund. Such a charge, whether for debts or legacies, 

(19) In Lord lnchiquin v. French, Amh. 41, Lord Hardwicke eipressly states, that deter- 
mining the personal estate to be the primary fund, determines the question whether a legacy 
given by a subsequent codicil, unattested, is a proper legacy. — Prom Mr. Bell's MS. notes. 

(20) The true ground of Brudenell v. Boughton proceeds on the analogy between debts and 
legacies. The lands in the cases mentioned were only charged to supply the deficiency of 
the personal estate. The reasoning will not extend to the case of a primary charge.— 
From Mr. Bell's MS. notes. 

(a) See ante, 385, note (c). 
▼ol. iv. 36 
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is necessarily uncertain ; and its extent cannot be ascertained by the testa- 
tor, because the amount of the personalty is a matter of uncertainty as to 
its extent, and whatsoever will affect that fund, must vary the amount of 
the charge; therefore the legacies given by a will executed, are revoked 
by a codicil not properly executed, because the charge is to answer the 
sum allotted for the legacy, and if the legacy is struck out of the will, it 
never comes into the account ; if legacies are added, they affect the real 
estate, by diminishing the personal ; which the party may do during his 
life. The charge of legacies is good in its creation, if well executed ; and 
the charge of the legacies undiminished in the amount, where the primary 
fund is the personal estate, because the deficiency is to be made good out 
of the realty : therefore it is obvious that the statute of frauds does not 
affect it, because it does not prevent the making a contingent charge ; but 
it goes no further than the case of legacies, and cannot bear any application 
to land itself, or any reserved part of it not disposed of by the former 
will ; nor to the case of a charge originally and exclusively imposed upon 
the estate, which could not be revoked, diminished, or enlarged by a 
future deed ; therefore we cannot go beyond or shake these authorities, 

which, as to the present point, do not avail with respect to the copy- 
[•390] hold estate. The rule "alluded to, that the disposition of this 

property is not subject to the form prescribed by the statute of frauds, 
has been so long established, that it would be extremely improper to vary it; 
and therefore this instrument will not affect it ; and the only remaining 
question is, whether the limitations are capable of taking effect ; with 
respect to that, I should but ill repeat what the learned judges have already 
so ably said ; and therefore have only to give the necessary directions. — 
The consequence is, that all the rents and profits must be decreed to the 
heir-aulaw. (21) (f) (g) (h) 

(21) Lord Loughborough declared that the plaintiffs, Martha, the wife of the plaintiff 
J. H., and the plaintiff W. Wylde, were entitled to the freehold estates in question as co- 
heirs-at-law of the testator, subject to the charges thereon, by his will, in proportion with 
the copyhold estates in question ; and declared that the copyhold estates in question were 
well devised by the will and codicil to the uses, and upon the trusts therein mentioned ; and 
that upon the death of the defendant Stansfeld, his heir-at-law or customary heir would be 
entitled to such copyhold estates, according to the custom of the manor under which the 
same are held, subject to the payment of a proportionable part of the sums charged thereon, 
according to the respective values of the said estates, and that in the meantime the plain- 
tiffs were entitled to the rents and profits thereof, accrued since the death of Betty Nuttall. 
as administratrix of R. Hill, and since the death of the said R. H.. in their own rights, and 
also to the rents and profits thereafter to grow due from the same during the life of the de- 
fendant O. Stansfield, &c. &c. &c. — R. L. 

( f) The Reporter, in a note at the end of the case, had inserted several corrections of 
Atkyns's report of Hopkins v. Hopkins, with the loan of which he had been honored by 
Lord Rosslyn : as they have since been published in Mr. Sanders's Atkyns, and, as that 
excellent work has entirely superseded the two former editions, the Editor has ventured to 
omit them here. Eden. 

{g) Under this decree, Habergham, in right of his wife and Wylde, received the rents of 
the copyhold estates. A bill was afterwards filed by Stansfeld against the son and heir of 
Habergham and his wife, the trustees under her will, and Wylde, for an injunction to re- 
strain them from cutting timber ; and the question, as to the right of th«yheir to cut timber, 
coming on upon a motion to dissolve the injunction, Lord Eldon was of opinion, that he ought 
to be restrained, Stansfeld ». Habergham, 10 Ves. 273. Eden. 

(A) The principal topics which call for annotation in this important case, may be arranged 
as follows ; for the cases upon the subject of a resulting trust for the heir-at-law, vide Mr. 
Sanders's note to Hill p. The Bishop of London, 2 Atk. 619 ; Davidson v. Lord Foley, ante, 
vol. u. 203. * 

As to the point of the second instrument being in its nature testamentary, it is to be ob- 
served, that whatever be the shape of an instrument, if it be intended to take effect after 
the death of the maker, it will be considered testamentary ; so every memorandum or scrap 
of paper, if written in contemplation of death, is testamentary, and, if admitted in the 
ecclesiastical court, will be supported in equity. Lawson r. Lawson, 1 P. W. 440 ; Hall a. 
Hewer, Amb. 203 j Downing v. Towntend, ibid. 280 ; Pigott v. PAnson, 1 Eden, 471, 472 ; 
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Coxe 9. Bassett, 3 Yes. 160. In Chaworth 9. Beech, 4 Yes. 565, where the deceased had 
indorsed a promissory note, Lord Loughborough, upon an action being brought, held the 
indorsement to be testamentary, and Lord Ahranley was of opinion, that, if the testator had 
died without giving it by his will, it might hare been proved as such. See also the cases 
cited in the arguments in the Duchess of Kingston's case, 20 How. St. Tr. 365, and Mr. 
Hargrove's argument on the effect of sentences in courts ecclesiastical (Law Tracts, 449). 

The next and the most important question arising in the present case, is as to the effect 
of the unattested codicil upon the freehold estate. It has been established, that freehold 
estates cannot be affected either by express devise or by charge of legacies by an unattested 
papec, unless such paper, being in existence at the execution of a will duly attested, is so 
clearly referred to by it, as to be incorporated with it, Smart v. Prujean, 6 Yes. 560. But 
the doctrine, that a testator having once charged his estate with legacies, may afterwards give 
legacies to any amount by an unattested codicil, is too well established to be now disturbed ; 
though, as observed by Sir Wm. Grant (12 Yes. 37), it may be doubted whether it is per- 
fectly consistent with the statute of frauds ; for, in effect, the testator does dispose of his land 
by an unattested codicil, when he is at liberty to burden it with legacies so given. The 
reason why debts and legacies may be a burden upon the estate, is staled in the following 
succinct and admirable manner by that great authority : " It is because they constitute a 
fluctuating chare. It is impossible previously to ascertain what debts a man may owe at 
the time of his death ; and it is difficult to ascertain when he is making his formal and 
regular will, what legacies he may think fit, or his fortune will enable him, to give: the 
Court has therefore said, that when he has, by a will duly executed, charged debts and lega- 
cies, it is only necessary to show that there is a debt, or that there is a legacy, in order to 
constitute a charge, for the moment that character is shown to belong to the demand, you 
show that it is already charged upon the estate ; then an unattested instrument is itself 
perfectly competent to give a legacy, and when given you predicate of it that it is a legacy, 
and then the charge immediately attaches by virtue of the executed will." The reasoning, 
however, which supports this doctrine, is, as shown by the arguments of the learned judges, 
totally inapplicable to the present case, which was merely an attempt to reserve, by will 
executed according to the statute, a power to charge by an unattested paper. Accordingly, 
■pon the authority of the present case, in Rose v. Cunningham, 12 Yes. 29, Sir W. Grant 
held a charge of this nature by an unattested codicil void. The testator in that case had 
devised all his real and personal estate ia Grenada, to pay all such annuities, legacies, or 
bequests, as he* should give or bequeath to be paid out of, or charged upon, his real or per- 
sonal estate in Grenada, by his will or any codicil, whether witnessed or not. His Honor 
marked the distinction in that case, in the nature of the charge, that it was not a charge of all 
legacies he should afterwards give, but of all legacies he should afterwards charge upon the 
estate ; for that purpose the legatee must show that his legacy was made payable out of the 
Grenada estate ; that it was not in the duly attested will that the charge was to be found, 
but the intention to make it a charge might be in the unattested instrument j that this in effect 
seemed a reservation by will of a power to charge by an unattested will, which brought it 
within the determination in the principal case. So also in Bonner v. Bonner, 13 Yes. 379, 
where the charge in the will was to pay the several legacies hereby given, and also the 
several other legacies hereinafter bequeathed, it was necessarily held, that the subsequent 
words must mean bequeathed by the same instrument, and consequently, that legacies be- 
queathed by an unattested codicil were not charged upon the real estate. ^ See Hooper »«. 
Goodwin, 18 Yes. 209; Habergham v. Vincent, 1 Yes. jun. 68, 410,2 Yes. jun. 204 ; Hov- 
enden's notes, 1 Supp. 29 et seq. ; Ram on Assets, ch. 6, 9 6, 7, 8, p. 109, et seq. ; 1 Madd. 
Ch. Pr. (4th Am. ed.) 601, 602. £ 

There are two other cases, in which, although this point did not require to be decided, the 
reasoning and authority of the present case were so much discussed, that it would be im- 
proper not to notice them ; the first was Buckeridge v. Ingram, 2 Yes. iun. 652 ; where the 
testator by will duly attested had given an annuity to bis daughter, charged on his real estate, in 
aid of his personal ; afterwards, by a codicil not attested, he gave his real and personal estate 
to his mother for life ; it was insisted that, by analogy to the case of charge of legacies to be 
subsequently given, the codicil would exempt the real estate, though it could not operate 
further to affect it. Lord Alvanley, however, considered those cases as only comprising 
under the charge such legacies as the testator might at any lime give, and not particular 
legacies ; and upon the grounds (as his Lordship has been stated to have subsequently ex- 
pressed himself in private conversation, 8 Yes. 600), not that it was the ease of a legacy 
given, and then altered, modified, or extinguished by a subsequent testamentary paper, but a 
charge created upon two funds, and the testator by the subsequent paper, withdrawing not 
the gift of the thing, but one of the rands, which by the former paper was made liable to 
the payment of that charge ; held, that the annuity remained a charge on the real estate. 
The other case is Sheddon v. Goodrich, 8 Yes. 481 ; where the testator had charged legacies 
and annuities upon a mixed fund of the personal estate, and the produce of real estate under 
a direction for sale ; and a different disposition of the whole by a codicil bad failed as to the 
real estate, for want of a due execution : it was here also contended, by analogy to these 
cases, that this operated as a revocation, removing the legacies from the real estate. Lord 
Eldea, however, pursuing the course taken by Lord Alvanley, in Buckeridge v. Ingram, con- 
sidered that one fund merely had been thereby taken away, while the other was left subject 
to those faymeats. 

As to the point of copyholds, if previously surrendered, passing by an unattested paper, 
the reader is referred to the case of Carey v. Askew, ante, vol. 11. p. 68 *, and the Editor's 
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note to it ; the decision upon the point in the present case haying been goreraed by that 
determination. 

Upon the question, as to the estate necessary to support the contingent remainders of 
copyhold estate, it is to be observed, that it has long been settled that the estate in the lord 
is sufficient for that purpose. Mildmay v. Hungerford. 2 Vera. 243 ; Lovell v. Lovell, 3 Atk. 
12 ; Doe 9. Martin, 4 T. R. 64. The distinction also (founded on the cases of Lane *». 
Pannell, 1 Roll. Rep. 238, and Progmorton a. Wharry, 3 Wils. 125, 144, 2 Bi. Rep. 728. 
and a passage in Gilbert's Tenures. 265, in which the former of those cases is commented 
upon) is as fully established, viz. that the estate of the lord has only this effect against the 
tortious destruction of the contingent remainders, by the person having the particular estate, 
not where the particular estate determines by natural expiration. This distinction, indeed, 
has occasionally been found fault with, and sometimes even denied : as in the case of Gale v. 
Gale, 2 Cox, 149 ; in which, however, it was unnecessary to investigate that point, the legal 
estate in fee in the dormant surrenderee, being held sufficient to support the contingent re- 
mainders ; but by the determination in the present case it may be considered as completely 
established. The reason, however, usually given for the principal rule, viz. that the legal 
freehold is in the lord, appears to be open to considerable objection ; the estate of freehold 
alleged to be in the lord, and the copyhold remainder, being so distinct in their nature, that 
it is difficult to understand how the former can support the latter : the freehold in the lord, 
and the copyhold interest, as observed by Sir J. Mansfield (in a MS. note of some observa- 
tions, which fell from him in the case of Bromfield e. Crowder, preserved by the learned 
Editor of the last edition of Watkins. but which do not appear in the printed report of that 
case in Taunton), are as distinct as a legal estate and a trust. The reason for the estate to 
support contingent remainders being necessary in the case of freeholds was, because there 
must have been a tenant against whom a praecipe might have been brought ; but this reason 
does not apply to copyhold lands ; claims to them must be supported against strangers by 
plaint, and against the lord by petition. The true ground for the distinction in Lane r. 
Pannell, as is very correctly ohserved by Mr. Watkins, p. 296, 2d ed., seems to be, that, aa 
the lord has accepted the surrender of the use of A. for life, and after his life to the heir of 
B., he shall be compelled to grant the estate to the heir of B. on the death of A. in cons©- 

3uence of bis own act ; but the estate to the heir of B. not being to commence till after the 
eath of A., if A. determine his own estate in his lifetime, the lord must enter and enjoy 
the lands, because there is no one else to do so ; A. having forfeited or abandoned his claim, 
and that of the heir of B. not having commenced. 

That in cases where the legal estate in fee is vested in trustees, there is no necessity for 
any preceding estate of freehold, that legal estate being sufficient to support the contingent 
limitations, vide Fearae, C. R. 6th ed. 303, et sea., and the observations of the Lord Chief 
Baron, in the above-cited case of Gale v. Gale, 2 Cox, 153. 

The reader will also find some valuable remarks upon the present case, in Mr. Roberts's 
Treatise on the statute of frauds, 340, et seq. — Eden. 



[•391] Newman v. Rogers. Lincoln's-Inn-Hall, 4th July. 
(Reg. Lib. 1792. B. fol. 421.) 

Upon sale of a reversion (1) a part of the terms was, that the purchase-money be paid by a 
certain time ; not being so, by default of the vendee, vendor discharged from his con- 
tract. (1) 

The plaintiff being seised in fee of the reversion of the manor of South 
Cadbury, North Cadbury, Strathold, and of other premises, Com. Somerset, 
expectant on the death of his father, in the month of December, 1788, 
contracted with the defendant for the sale thereof, at the price of 6922/L, 
and a memorandum was made of the agreement, and the defendant paid 
to the plaintiff one guinea, as earnest-money. 

(1) Contracts for the purchase of reversionary interests are of a very different nature, aa 
to the effect of time upon them, from such as are relative to estates in possession and of a 
permanent nature : for, independently of what is observed by the Lord Chancellor, postea, 
393, it may be said, that the delay infects the very essence of the contract, by giving the 
party wno occasions it a most unequal advantage in bringing the reversionary interest so 
much the nearer to its enjoyment than was contemplated by the other party at the time of 
the bargain. Editor. < See also Child r. Lord Abingdon, 1 Ves. jun. 94 ; Hovendcn's 
note, 1 Supp. 44, 45 ; Alley v. Deschamps, 13 Ves. 228 ; Rogers ». Saunders, 16 Maine, 99, 
100 ; Spurrier r. Hancock, 4 Ves. 667. ^ 

As to the effect of time on ordinary contracts, tee Pincke v. Curteis, antea, 328, and the 
references. 
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The plaintiff, finding he had been imposed upon in this contract, filed 
his bill to be relieved from it ; and the defendant filed a cross-bill to estab- 
lish it ; and, after some proceedings in said suit, it was agreed between the 
parties to accommodate the matter in dispute, and that another agreement 
should be entered into ; and accordingly a fresh agreement was made, 
bearing date 1st March, 1791, reciting the former agreement, and that 
the defendant relinquished the said former agreement so far as 
* related to South Cadbury ; it was agreed that the plaintiff should [*392] 
sell to the defendant the premises (exclusive of the premises agreed 
to be excluded) ; and it was agreed that the defendant should retain 1000/., 
part of the purchase-money, as an indemnity against a mortgage to Simon 
Payne; and the defendant was to pay the purchase-money within five 
months from the date of the agreement ; and the defendant further covenant- 
ed, that in case Francis Newman, the elder, should die without leaving 
issue male of his body, and the plaintiff should perform the agreement on 
his part, and that Frances Charlotte Newman, daughter of the said plain- 
tiff, should attain her age of twenty-one years, or marry with the joint con- 
sent of the plaintiff, and defendant (her uncle), the defendant should pay to 
such persons as the plaintiff should appoint as guardians or trustees for his 
said daughter, 50/. per annum for her maintenance, and upon her attaining 
twenty-one, or marriage, should pay to the said Frances Charlotte Newman, 
the sum of 1000/., for her sole use and benefit; and, in case of her death 
under age and unmarried, should pay the same to the plaintiff; and it was 
agreed that both the bills should be dismissed. 

The defendant, at the time of executing the last agreement, paid 300/., 
of the consideration-money. A draft of the conveyance was prepared, 
and approved by the plaintiff's attorney, but no steps were taken by the 
defendant to carry the agreement into execution ; but about the 2d of 
May (being the day fixed for that purpose) the plaintiff offered to execute 
the conveyance, but the defendant refused to perform the agreement or 
pay the 2000/. agreed to be paid at that time : and upon the 6th of May, 
the plaintiff's agent wrote a letter to the defendant, mentioning that the 
plaintiff and himself had attended at the chambers of his (the defendant's) 
agent, for the purpose of completing the agreement, but that he had said 
he was not prepared with the money for that purpose, or intended to com- 
plete the purchase; on which they had given him notice, that the plaintiff 
would not then consider himself bound by the contract ; that he (the 
agent) had read the defendant's letter to the plaintiff, by which he found 
that Payne insisted that he had a mortgage on the premises for 2300/., 
which the plaintiff did not admit, but offered to deposit the whole sum, 
out of the purchase-money, provided the defendant was ready to 
complete the purchase by *twelve o'clock on the 12th of that [ # 393] 
instant, May ; and if the defendant refused, that the plaintiff should 
take steps for the sale of the estate ; the defendant returned no answer 
to this letter, and although the plaintiff attended at the time and place 
named, and offered to complete the contract, the defendant did not 
attend, or send any instruction on the subject. 

The plaintiff filed the present bill, stating as above, praying that the 
agreement might be set aside, or the defendant decreed specifically to 
perform it, and pay the purchase-money with interest. 

At the hearing, an objection was taken for want of parties, as the 
daughter was not before the Court. 

But Lord Chancellor overruled the objection, as the agreement on her 
behalf was purely voluntary on the part of the father, and he might have 
released or relinquished the same, without her consent 
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AAer the argument, Lord Chancellor gave judgment to the following 
effect : — 

After stating the first agreement in which the time was fixed, he 
said, it is of the essence of justice, that such a contract as this, being 
of a reversionary estate, should be executed immediately and without 
any delay, (a) 

No man sells a reversion who is not distressed for raouey, and it is 
ridiculous to talk of making him a compensation, by giving him interest 
on the purchase-money, during the delay. (2) (o) 

His Lordship then stated the second agreement, which he said bore 
upon the face of it an acknowledgment by the defendant, that, in the first 
agreement, he had too good a bargain ; for, in the first place, there is an 
additional sum of 1000/. to the former consideration ; and, in the second 
place, South Cadbury farm, which was included in the first, is omitted in 
the second agreement 

The first agreement was, by consent of both parties, completely done 
away and lost in the second. 
[*394] *The alarm of the defendant, on discovering the extent of 
Payne's mortgage, was without foundation ; for, had the claim of 
Payne been well founded, he had an equity of having the mortgage cleared 
off by the purchase-money, as far as it would go ; and at all events his 
refusal to go on with the second contract, after the offer made to him of 
depositing the whole of the sum claimed by Payne, leaves him without 
excuse. But, by his answer, he insists upon his being wholly released 
from the second agreement, and resorting to the first. I release him, 
therefore ; and though it was part of the second agreement that both bills 
should be dismissed, yet as neither has been, so let him go on, if he thinks 
proper, with his bill for enforcing the first contract; if he does, Newman 
may easily amend his cross-bill, and charge the second agreement, and 
so get rid of it. 

With respect to the interest of the daughter under the second agree- 

(2) Vide note (1), antca, p. 391. 

(a) In equity, time may be dispensed with, if it be not of the essence of the contract. 
Hepburn v. Auld, 5 C ranch, 262 ; Brashier v. Gratz, 6 Wheat. 207 ; Getchell v. Jewett, 
4 Greenl. 350 ; Benedict*. Lynch, 1 John. Ch. 370 ; Garnett v. Macon, 6 Call, 308 ; Wells v. 
Smith, 2 Edw. 78 ; Runnels v. Jackson, 1 How. (Miss.) 358. 

It is not generally deemed to be of the essence of the contract, unless the parties have 
expressly so treated it, or it necessarily follows from the nature and circumstances of the 
contract. 2 Story, Eq. Jur. ch. 18, § 776, and numerous cases cited in the note. 

If circumstances of a reasonable nature have disabled the partv from a strict compliance ; 
or if he comes, recenti facto, to ask for a specific performance, the suit is treated with in- 
dulgence aud generally with favor by the Court. But then, in such cases, it should be clear, 
that the remecBea are mutual, and that the chance of gain by delay is not all on one side, 
and that of loss all upon the other. See Alley v. Deschamps, 13 Ves. 228 ; Rogers v. Saun- 
ders, 16 Maine, 99, 100 ; Brashier v. Gratz, 6 Wheat. 539 ; Fonbl. Eq. B. 1, ch. 6, S 12, 

n °It should also be clear, that there has been no change in circumstances affecting the char- 
acter or justice of the contract. Pratt v. Law, 9 C ranch, 456, 493, 494 ; Mechanics Bank of 
Alexandria ». Lynn, 1 Peters, 383 ; Taylor *. Longworth, 14 Peters, 172 ; and that compen- 
sation for the delay can be fully and beneficially given. Pratt v. Law, 9 Cranch, 456,493, 
494. See farther, upon this subject, 2 Story, Eq. Jur. ch. 18, * 776, and notes. 

For other cases and circumstances, which are said to render time of the essence of the con- 
tract, see Criffin v. Heermance, 1 Clarke, 133 ; Palls v. Carpenter, 1 Dev. & Bat. 277 ; 
Rosen v. Saunders, 16 Maine, 92. 97-100; Goodwin t>. Lyon, 4 Port. Eq. 297; Hays 9. 
Hall, ib. 374 : Scott v. Fields, 8 Ohio, 92 ; Doar v. Gibbes, 1 Bail. Eq. 371 ; Wells ». Smith, 
7 Paiae, 22 ; Hill v. School District, &c. 17 Maine, 316. 

(b) See I Sugden. Vend. & Purch. (6 Am. ed.) ch. 6, 1 2, p. 408, et seq. 413, 414. See also, 
on the general subject of delay being a ground for refusing specific performance, Lloyd ». 
Collett, post, 469 ; Fordyce v. Ford, 494. 
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ment, it will be no impediment to the decree I shall make ; (3) for part 
of the decree will be, that 1000/. be paid into Court, by the plaintiff, to 
be secured for her benefit, as under the second agreement; and then 
let the second agreement be delivered up, with costs to be taxed by the 
Master. 

(3) The decree as to this is as follows : — 

"And the defendant objecting that F. C. N., the infant daughter of the plaintiff F. N., 
is a necessary party to this suit, in regard she is interested in a sum of 1000/., and the plain- 
tiff P. N., to obviate the objection, consenting to pay the sum of 1000/.. on or before the 27th 
July, instant, into the bank, &c., for the benefit or the said F. C. N. the infant, according to 
the terms of the said articles of agreement. His Lordship doth order and declare that the 
plaintiff F. N. do, &c. &c." 

The decree then directed interest to be computed on the sums of 300/. and l/. It., paid 
by the defendant to the plaintiff F. N., at the rate of 4 per cent. The Master was then 
ordered to tax the plaintiff's costs, which amount was to be deducted from the amount 
of the 300/. and 1/. It. and interest, the remainder of which was to be paid over to the 
defendant, after which the articles of agreement were to be delivered up to be can- 
celled. -R.L. 



Blandford and Others v. Fackerell. 

[Vide S. C. 2 Yes. 338.] Lincoln'a-Inn-Hall, 8th July. 

(Reg. Lib. 1792. A. fol. 550. b.) 

Bequest of real and personal estate to trustee, to take a house for a school, to educate chil- 
dren, and grandchildren of particular persons, and other children ; good as to the particu- 
lar objects, but bad as a general charity. (1) 

Edward Fackerell, seised of real estates in Middlesex, and possessed 
of personal estate, made his will duly attested to pass real estates, 29th of 
October, 1731, and thereby, after providing for a weekly payment of 4s. 
to his cousin, James Fackerell, he gave all his real estate to trustees 
therein named (of whom the plaintiff, Blandford, is the survivor) ; in trust 
to sell, and the money arising from such sale, and from the sale of his per- 
sonal estate and effects, to be laid out in three per cent, consol. annuities ; 
the dividends thereof to be first applied to the payment of the annuities and 
of the weekly sums given by the will, then to apply the residue according 
to a direction of the testator in his will, that is to say,. "I do hereby 
direct, that as soon as convenietly may be, after my decease, a proper 
and commodious house, in the said town of Bridgewater, shall be 
taken by my trustees, on lease, or otherwise, at such yearly rent [*395] 
as shall be agreed upon, and fitted up for a school, for the reception 
and education of the children and grandchildren of my relations (naming 
them), as they shall respectively attain their age of seven years. I will and 
direct, that my said trustees shall place and clothe in the school, &c, 
until their age of fourteen years, and then to put them apprentices, &c. ; 
and that my said trustees shall also admit and take into the said school, 
such number of boys and girls (the boys being two to one of the girls) as 
the yearly income of my trust stock, from time to time, will be sufficient 
to educate, after payment of rent, &c., the salary of masters and mis- 
tresses, and other purposes there mentioned." He then gave several 
regulations for the charity, and made the trustees executors. 

The testator died soon after, leaving his cousin his said heir-at-law. 

(1) Upon this case see in Attorney-General v. Whitchurch, 3 Yes. 146, and Locke v. Rob- 
inson, 2 mcrivale, 392. Note particularly the report in 2 Yes. jun. 
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The trustees sold the personal estate, invested the same in 3000/. three 
per cent, con sol. and hired a house in Bridgewater, and a schoolmaster 
was appointed, and they educated. and clothed the children who were 
within the description of the will, and some other children, and paid 
the expenses out of the rents of the real estate, and the dividends of the 
stock. 

James Fackerell, the heir-at-law, being dead, and the present defendant, 
Fackerell, his son, claiming to be entitled to such, and that the devise was 
void, and also claiming the rents and profits of the real estate during his 
father's life, as part of his personal estate (he being his personal represen- 
tative), the plaintiff, the surviving trustee, and the other plaintiffs (the 
children named in the will), filed this bill against him and the Attorney- 
General, praying that the testator's will might be established, and the 
trusts thereof carried into execution, and that the proper directions might 
be given for that purpose. 

The defendant, Fackerell, submitted that the devise was void, and 
claimed to have the real estate delivered up to him, and an account 
of rents and profits. And the Attorney-General put in the common 

answer. 
[*396] # Mr. Attorney-General, Mr. Alexander, and Mr. Campbell, in 
support of the charity. 

The plaintiffs are the trustees and the persons to be benefited by the 
will : the question turns principally oh the clause, that a proper house shall 
be taken for the purposes of the charity, on behalf of the children and 
grandchildren to be benefited. We submit, that this charity may be 
maintained ; as far, at least, as to the personal estate. As to the real 
estate, it may be difficult to maintain it. The trustees acted on the sup- 
position that the charity might be maintained as to the personal estate ; 
but that is now doubted, inasmuch as it is a direction to take a lease. 
The statute prohibits the gift of land, or of money to be laid out in- the 
purchase of land, or any interest in it. And the question is, whether this 
can be called a purchase. There is no authority clearly in point; but 
there are some that bear strongly upon it, to show it not to be illegal. 
In Gastril v. Baker, cited in Vaughan v. Farrer, 2 Ves. 185. Lord 
Hardwicke carried the charity into execution by hiring a house. It may 
be taken, therefore, for granted, he would have done the same, where it 
was part of the direction of the will. That case is correctly stated, and, 
in the principal case of Vaughan v. Farrer, Lord Hardwicke expressed 
himself to. the same effect. Again, this is. not within the mischief to be 
remedied by the statute, the making lands inalienable : here they may 
hire from time to time. But if it is not good as a general gift, it is good 
as a specific gift to the persons to whom it is given. There is no doubt, 
but from the case of Grieves v. Case (ante, p. 67), where Lord Thurlow 
thought the gift of the annuities good, as personal bounties to the minis- 
ters ; but the Lords Commissioners thought they were given ed ratione as 
ministers, and therefore part of the general gift. But here, it is good as a 
personal gift, Doe dem. of Phillips v. Aldridge, 4 Term Rep. B. R. 264, 
it is given to persons sustaining a certain character, as children and 
grandchildren : it may be separated from the charity and go, as far as by 
law it can, that is, to all the children and grandchildren born at the 
time of the gift. 

Mr. Solicitor-General (for the heir-at-law, who is also personal repre- 
sentative) : the question is, whether this is anything more than a 
public charity, with a particular benefit to such of the founder's kin 
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whose situation makes them the objects of a public 'charity. In [*397] 
Grieves v. Case, the general instruction was to found chapels, with 
a nomination of the first ministers; so here, the general intention was to 
found a public charity, and to give the first nomination to his own rela- 
tions, the other places to be filled by persons to whom the gifts cannot be 
good. It must be confined to children and grandchildren of persons 
living at the time. 

Lord Chancellor. The first object of the testator is to give education 
to these children and grandchildren, and then that a benefit should arise 
to others from his bounty. I can only devise a plan for the education of 
the objects of his bounty, and direct an inquiry who are such : as far as 
it tends to establish a charity for general purposes, it is void, by the statute 
of mortmain. (2) (a) 

Bill dismissed, as to the Attorney-General. 

(2) The Court declared that the devise and bequest, &c. was raid, as a devise for the 
general purposes of establishing a charity, as being within the act, etc. ; but that the 
children and grandchildren of the several persons named in the testator's will were entitled 
to the benefit of the dispositions made in their favor by the said will, so far as the objects 
thereof were oot too remote. It was there declared that the devise and disposition contained 
in the said testator's will (except as aforesaid) were to be considered a trust for the said 
testator's heir and next of kin. The trustees were ordered to lay a plan before the Master 
for educating ihe persons who were ohjecls of the testator's bounty (so far as the disposi- 
tion made by the testator was a valid one under the declaration aforesaid), and for placing 
such persons out apprentices, etc. The Master was ordered to ascertain who were the 
objects of the testator's bounty, according to the above declaration, and under what rights 
they claimed. — R. L. 

(a) Where there is a bequest to particular legatees, to which the statute does not apply, 
accompanied by a disposition void by the operation of the statute, if the objects are not insep- 
arably blended, the bequest in favor of the unobjectionable purpose will he supported, al- 
though the charitahle disposition shall fail ; but if the unobjectionable bequest be so mixed 
up with the pQrpose of the charity, as to be dependent on it, the bequest must be considered 
indivisible and void. 2 Williams, Ex. Pt 3, B. 3, ch. 1, 5 2, p. 705, 706, and cases cited. 

[The arguments and judgment in the principal case are much more fully reported by Mr. 
Vesey. His Lordship is there represented to nave thrown out an opinion, as Lord Northing- 
too did in the Attorney-General ». Tyndall, 2 Eden, 213, that the statute meant to prevent a 
person from adding to land already in mortmain by will. For the cases upon this subject, 
which have clearly overruled it, vide The Attorney -General v. Nash, ante, vol. iii. 588. Aa 
to the other point, vide Grieves v. Case, ante, 67 ; Doe, d. Phillips v. Aldridge, 4 T. R. 
264. — £He». 



Lord Compton v. Oxenden, Bart. (1) 
pTide S. C. 2 Ves. Jan. 261.] Lincoln's -I on -Hall, 13th July. 
(No Entry.) 

A charge upon a lunatic's estate, falling in to him as representative of his sister, shall sink 
for the benefit of his heir, (l) . 

[The charging some particular legacies upon land is a reason to think he only intended these 
as charges on the land, and not any others which he has not expressly charged on the land. 
Note.] 

By articles of agreement, dated 24th July, 1793, and made previous to 
the marriage of John Bromfield the elder, and Elizabeth Weeks, reciting 
the intended marriage, and that said Elizabeth Weeks was seised in fee, 
in possession and reversion, of the real estates therein mentioned, and 



re) 



(I) See the case of Oxenden ». Lord Compton, antea, 231, et seq. with the notes and 
. Jerences, and the judgment upon the principal case on the present occasion, as reported in 
2 Vea. jnn. 264, 266 ; ^ Hovenden's note, I Supp. 182, et seq. > See also Sir W. Grant M. 
R.'s observations in Forbes v. Mofiatt, 18 Yes. 393, 394, &c. 

vol. iv. 37 
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Bromfield and Elizabeth his wife should appoint ; and in 
*o John Bromfield (the first son of the said John Bromfield 
7 abet h his wife) ; and the heirs male of his body, with 
> r as therein mentioned, with the ultimate remainder, 

the use of the said John Bromfield the father ; and 
ndred years, the same was declared to be in trust, 
.* survivor of them the said John Bromfield and 

*'i& raise the sum of 1500/. for the portion or portions 

-*•. .d or children of the said John Bromfield the elder, 

ais wife, according to the intent of said articles of agree- 
ifte first sum of 1500/. thereby provided, and after payment 
otc, the remainder of such term to attend the inheritance. 
„oftn Bromfield the elder made his will, duly attested to pass real estates, 
dated 7th March, 1731, whereby, amongst other things, after reciting the 
marriage articles, and that he had settled lands of the yearly value of 
300/. to the uses in the said articles mentioned, in pursuance of said first 
covenant in said articles contained, he ratified and confirmed such settle- 
ment ; and after giving directions to his trustees therein named to pur- 
chase lands of 80/. per annum, which, with the said testator's house at 
Lewes, in the county of Sussex, would make 100/. per annum in perform- 
ance of his second covenant ; which lands and premises, and house, tes- 
tator directed to be settled in manner therein mentioned ; and after recit- 
ing that it might be difficult to find a convenient purchase of lands of the 
value of 200/. a year, to be settled according to the articles, pursuant to 
the said testator's third covenant, and charged with the additional sum of 
1500/. for younger children's portions; and that such last-mentioned 
sum of 1500/., and the interest thereof, might be satisfied out of 
his personal estate, till such 200/. *a year could be conveniently [*400] 
purchased, and as it might be more convenient for his eldest son 
and his heirs, to have 3000/. and the interest thereof, at 4/. 10s. per cent, 
per annum, rather than the rents and profits of 200/. a year in land, there- 
out deducting the ipterest of 1500/. at 5 per cent, per annum, therefore 
he thereby directed that, until such 200/. a year could be conveniently 
purchased, his said trustees should pay such younger child and children 
interest of the said 1500/. from his death, until the said 1500/. were pay- 
able, and interest as aforesaid for 3000/. to his eldest son, for the time 
being, and such 3000/. to his eldest son or his heirs when he should be 
able to give a legal discharge for the same, provided he should be willing 
to accept thereof, instead of the last-mentioned sum ; but if 200/. a year 
could be conveniently purchased, the same should be purchased by the 
trustees ; and gave the residue in trust for his son at twenty-one, with 
remainders over, and appointed Lawton and Gilbert executors. 

Elizabeth Bromfield, the wife of John Bromfield the elder, died in his 
lifetime, and the testator died 20th of January, 1735, leaving John Brom- 
field junior, his only son, and Elizabeth Bromfield his daughter, and only 
younger child of the marriage. 

The testator did not in his lifetime purchase or settle any lands accord- 
ing to his second and third covenants ; but the executors possessed per- 
sonal estate more than sufficient, after payment of debts, &c, to make 
the purchases; and they, accordingly, made several purchases, with 
money which they declared was the money of the testator, by which 
means the devised and purchased estates amounted to the full annual 
value of 600/., and the three covenants were fully satisfied ; and the said 
lands, as to 200/. a year, became liable to the payment of the second 
sum of 1500/. 
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possessed of a considerable personal estate, said John Bromfield, in con- 
sideration of the said then intended marriage and of the fortune, covenanted 
with trustees therein named, that he would within one year convey to the 
trustees freehold estates of the yearly value of 300/. in trust to the use of 
himself for life, sans waste, remainder to bis then intended wife for life, 
remainder as to 200/. per annum, part of said 300/. per annum, to the use 
of the first and other sons of said marriage, in tail-male, with a reversion 
in fee to himself; and as to the remaining 100/. pec annum, after the 
death of himself and his intended wife, to and amongst such children of 
said then intended marriage, as they should, in manner therein mentioned, 
direct and appoint; subject, nevertheless, to a proviso, that if there 
should be one or more younger children of the then intended 
[*398] # marriage, the sum of 1500/. should be raised, from and after the 
death of said John Bromfield and his said intended wife, to be 
charged and chargeable upon such last-mentioned 100/. per year, for the 
younger child or children of said then intended marriage, to be paid and 
payable to the son or sons at twenty-one years or marriage, which should 
first happen, and during the minority or minorities of such younger child 
or children, such 100/. a year should be charged with interest for their 
maintenance ; and the said John Bromfield further covenanted, to settle a 
further estate of 100/., over and besides said 300/. per annum, on having 
his wife's reversionary estates conveyed to him, upon trust for the usee 
therein mentioned ; and further covenanted, within two years, to convey 
unto said trustees a further freehold estate, to be purchased, of the yearly 
rent of 200/., and which last-mentioned estate should be so settled upon 
them, the said trustees, in trust for himself for life, sans waste, remainder 
to the eldest son of the marriage in fee, subject to the payment of an ad- 
ditional sum of 1500/. for a portion or portions of the younger child or 
children of the said marriage, to be paid and payable, and to be applied to 
the same uses, and in such manner as the said first-mentioned sum of 
1500/. ; and it was further agreed, that in case the said John Bromfield 
could not conveniently purchase estates of the yearly value of 600/. ac- 
cording to the covenants, within the times thereby limited, that he should 
lay out a sum of money, equal to the value of the estates, on some good 
security, in the names of the said trustees, in trust, to be applied for the 
purchasing of lands to be so settled as aforesaid, until such purchase or 
purchases could be so made. 

The marriage took effect, and there was issue two children, John Brom- 
field, and Elizabeth Bromfield ; a fine was afterwards duly levied by Brom- 
field and his wife, of the estates of the wife, and by a deed, dated 11th 
of January, 1731, to lead the uses of such fine, the same were declared 
to be to the uses, and for the intents and purposes therein mentioned. 

By indenture of lease and release of the 6th and 7th May, 1731, recit- 
ing the aforesaid marriage articles, and that said John Bromfield was 
seised of several manors, &c, therein mentioned, of the yearly value of 
300/. and which he wished to settle, pursuant' to the said first cove- 
[•399] nant in the marriage articles, John Bromfield • conveyed the prem- 
ises therein particularly mentioned to trustees, upon the trusts 
therein mentioned, as to certain parts thereof of the yearly value of 2002. 
to the uses to which the 200/. a year, in the first place, was agreed to be 
settled by said articles of agreement ; as to the residue of the premises, of 
the yearly value of 100/. per annum, to the use of said John Bromfield 
for life, sans waste, remainder to Elizabeth his wife for life, remainder to 
the trustees for a term of five hundred years, remainder to such uses as 



1793.] 



COMPTON V. OxENDEN. 291 



the said John Bromfield and Elizabeth his wife should appoint ; and in 
default thereof, to John Bromfield (the first son of the said John Bromfield 
the elder, and Elizabeth his wife) ; and the heirs male of his body, with 
such remainders over as therein mentioned, with the ultimate remainder, 
or reversion in fee, to the use of the said John Bromfield the father ; and 
as to the term of five hundred years, the same was declared to be in trust, 
after the decease of the survivor of them the said John Bromfield and 
Elizabeth his wife, to raise the sum of 1500/. for the portion or portions 
of the younger child or children of the said John Bromfield the elder, 
and Elizabeth his wife, according to the intent of said articles of agree- 
ment, being the first sum of 1500/. thereby provided, and after payment 
thereof, &c, the remainder of such term to attend the inheritance. 

John Bromfield the elder made his will, duly attested to pass real estates, 
dated 7th March, 1731, whereby, amongst other things, after reciting the 
marriage articles, and that he had settled lands of the yearly value of 
300/. to the uses in the said articles mentioned, in pursuance of said first 
covenant in said articles contained, he ratified and confirmed such settle- 
ment; and after giving directions to his trustees therein named to pur- 
chase lands of 80/. per annum, which, with the said testator's house at 
Lewes, in the county of Sussex, would make 100/. per annum in perform- 
ance of his second covenant ; which lands and premises, and house, tes- 
tator directed to be settled in manner therein mentioned ; and after recit- 
ing that it might be difficult to find a convenient purchase of lands of the 
value of 200/. a year, to be settled according to the articles, pursuant to 
the said testator's third covenant, and charged with the additional sum of 
1500/. for younger children's portions ; and that such last-mentioned 
sum of 1500/., and the interest thereof, might be satisfied out of 
his personal estate, till such 200/. *a year could be conveniently [*400] 
purchased, and as it might be more convenient for his eldest son 
and his heirs, to have 3000/. and the interest thereof, at 4/. 10s. per cent, 
per annum, rather than the rents and profits of 200/. a year in land, there- 
out deducting the ipterest of 1500/. at 5 per cent, per annum, therefore 
he thereby directed that, until such 200/. a year could be conveniently 
purchased, his said trustees should pay such younger child and children 
interest of the said 1500/. from his death, until the said 1500/. were pay- 
able, and interest as aforesaid for 3000/. to his eldest son, for the time 
being, and such 3000/. to his eldest son or his heirs when he should be 
able to give a legal discharge for the same, provided he should be willing 
to accept thereof, instead of the last-mentioned sum ; but if 200/. a year 
could be conveniently purchased, the same should be purchased by the 
trustees ; and gave the residue in trust for his son at twenty-one, with 
remainders over, and appointed Lawton and Gilbert executors. 

Elizabeth Bromfield, the wife of John Bromfield the elder, died in his 
lifetime, and the testator died 20th of January, 1735, leaving John Brom- 
field junior, his only son, and Elizabeth Bromfield his daughter, and only 
younger child of the marriage. 

The testator did not in his lifetime purchase or settle any lands accord- 
ing to his second and third covenants ; but the executors possessed per- 
sonal estate more than sufficient, after payment of debts, &c, to make 
the purchases; and they, accordingly, made several purchases, with 
money which they declared was the money of the testator, by which 
means the devised and purchased estates amounted to the full annual 
value of 600/., and the three covenants were fully satisfied ; and the said 
lands, as to 200/. a year, became liable to the payment of the second 
sum of 1500/. 
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Elizabeth Bromfield, the daughter, attained her age of twenty-one on 
the 28th of November, 1749, by which she became entitled to the said 
two sums of I5J0/., bat the same remain unpaid. 

John Bromfield, after the death of his father, suffered a recovery of the 
premises comprised in the settlement of the 6th and 7th of May, 1731, 
including the premises contained in the five hundred years term, 
[ # 401] by which he became seised in fee thereof; Edward Tray ton, # one 
of the trustees of the five hundred years term, survived John 
Newdigate, his co-trustee, and died : some of the defendants are his repre- 
sentatives. Nicholas Gilbert, one of the executors and trustees named 
in said John Bromfield's will, and also one of the trustees named in the 
said indenture of release of the 7th May, 1731, survived the said Henry 
Lawton, the other of such executors and trustees, and departed this life 
some time in the month of November, 1774, leaving defendant Nicholas 
Gilbert, his eldest son and heir-at-law*, whom he had also appointed 
executor, and the fee-simple of estates so purchased is now vested in 
him. 

Upon the death of the said John Bromfield the testator, John Brom- 
field the younger entered into possession of the estates comprised in 
said indenture of lease and release of the 6th and 7th of May, 1731, 
and thereby limited to him in tail-male as aforesaid, and also of all other 
the real estates of testator, and of the purchased estates, and continued 
in possession thereof until February, 1759, when a commission of lunacy 
was issued against him, he was declared to be a lunatic, and Eliza- 
beth Bromfield, his sister, was appointed committee of his person and 
estate. 

Elizabeth Bromfield the younger died the 1st of January, 1790, un- 
married and intestate, and without ever having received or been paid the 
aforesaid two several portions or sums of 1500/.. and 1500/., leaving the 
said John Bromfield the lunatic, her brother and only next of kin her 
surviving. 

Soon after the death of said Elizabeth Bromfield ^ the defendant, Sir 
Henry Oxenden, was appointed committee of the lunatic's real estates, 
and the said John Bromfield continued to be a lunatic until the time of 
his death, on the 30th January, 1792, intestate, and without issue, leaving 
the plaintiffs his next of kin ; and the plaintiffs, Lord Compton, and Jane 
Langham, are now the legal personal representatives of John Bromfield 
and the said Elizabeth Bromfield, and, as such, with the other plaintiffs, 
filed the present bill against Sir Henry Oxenden, Bart., the heir-at-law, and 
the other defendants, to be paid the said two several portions or sums of 
1500/. and 1500/., and all interest due thereon. 
Mr. Attorney-General, Mr. Solicitor-General, and Romilly, for the 
plaintiffs. 
[*402] # The question is, whether the personal representative of Eliza- 
beth Bromfield is not entitled to receive those two portions, under 
the circumstance of the brother having survived her. 

There is some difference between the two sums. As to the former, 
by the recovery, he had become seised in fee of the estate ; their being 
a term, there was no merger at law. As to the second, the estate 
charged was never conveyed to the uses of the articles ; as to this he was 
tenant in tail in equity. Both sums were demandable by Elizabeth in 
her lifetime : upon her death the brother became entitled as her per- 
sonal representative : but they might have been raised for payment of her 
debts. 
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There is no case, where unity of title in a lunatic has been held to 
cause a charge to sink for his heir, though the Court has held it would 
for the heir of a person of sound mind. In the case of an infant dying, 
the Court will still hold the charge to subsist for her personal representa- 
tive. Thomas v. Kemish, 2 Vern. 348, where, upon the second point, 
the case of a lunatic was argued from. Though it is said, that the Court 
will not raise an equity between the real and persona] representatives ; 
there are many cases in which it could not be argued, that he had no 
election. If he had made a will before his lunacy, the subsequent unity 
of possession would not have prevented its having its effect. If he had 
debts, the Court would have applied the personal interest which he had in 
the term to the payment of them. In ex parte Grimstone, Amb. 706, the 
nature of the property could not be altered : here, when the lunatic died, 
it was personal property ; he had it not as his own, but as personal repre- 
sentative of his sister, subject to all demands on her : as a lunatic, he 
could not change the nature of the property ; where a person is not capa- 
ble of election, the Court will consider the property such as is most 
beneficial. It being a charge on his own estate will make no difference. 
In Gwillim v. Holland, (2) 20th of January, 1741, Mrs. Holland was 

(2) As to this case, see 2 Yes. jun. 263, et per Sir W. Grant, M. R., 18 Ves. 393, 394. 
His Honor there observes it to be an unreported case. The Editor is peculiarly gratified 
that he has been favored with a very good note of it amongst Lord Colchester's MSS., 
although one material part of the case is still left unreported. It is as follows :. — 

Gwillim v. Holland. 
Devise. Charge. Devise of lands made chargeable with what I shall hereafter charge up- 
on it. A legacy not expressly charged shall be paid out of the land. 

The testator, Humphrey Mayo, made his will in manner following : — 

As to such worldly estate with which it has pleased God to bless me, I give as herein- 
after mentioned (that is to say), I give all my houses, out-houses, lands, tythes, and estate 
whatsoever, unto my son Thomas, paying ana discharging what I shall hereafter charge upon 
it. Item. I give and bequeath unto my Four grandchildren 200/. a piece, and that interest be 
paid to them for the same till the whole legacy be discharged and satisfied. And then 
testator heaueaihs several annuities, with liberty to the annuitants, to enter and distrain on 
any part of his lands for nonpayment ; and then he gives some legacies generally; without 
charging them on the land ; alter that, a sum of money to the churchwardens of ms parish, 
to be laid out by them in lands for a perpetual charity to the poor, with power till such 
purchase to enter on his lands for the interest of the said money, and to distrain on nonpay- 
ment ; and makes his son Thomas sole executor. 

Thomas the son likewise makes his will, and gives alibis land to his brother William, 
subject to the payment of 40/. per annum to his sister ; and makes him executor, and gives 
60/. a piece to his nieces Ann and Mary. 

Afterwards William make3 his will ; viz. I give all my lands and tenements to my son 
Thomas and his heirs, subject, nevertheless, and chargeable with the payment of aft my 
legacies hereinafter mentioned. Item, I give and bequeath to my daughter Ann 2000/. over 
and above what was given her by the will of her uncle and grandfather ; and also to my 
daughter Mary 2000/. over and above what was given her by her uncle and grandfather's 
will. 

Upon exceptions to the Master's report, question now was, whether the sums of 200/. 
apiece, bequeathed by Humphrey Mayo to his four grandchildren (of whom Ann and Mary 
were the only two living), and the 50/. bequeathed by Thomas, and the legacy of 200/. in 
the will of William, were all or either of them charged by the respective wills on the real 
estate. 

Lord Chancellor. The first point is, whether the legacies of 200/. apiece to the nieces 
Ann and Mary were charged respectively by the original wills of Humphrey and Thomas, 
and. if not, then, 

2d, Whether Mr. W. Mayo has, by his will, made them charges on the real estate. 

As to the first, what the real design and meaning of Humphrey was, is very uncertain, 
it is not impossible that he might mean it as a charge, but as there is nothing of that sort 
expressed, nor even to be inferred from the penning of the will, but rather the contrary, 
a charge which is in disinherison of the heir-at-law, so far as it goes, cannot be raised but 
on a possible or doubtful construction. The legacy of 200/. is a general bequest of a sum of 
money, and therefore, as such, must charge the personal estate, and cannot possibly affect the 
land ; nor is it any answer to say, the personal estate is not expressly charged, and therefore 
the testator might mean to charge his real, for he has made his son Thomas executor, and 
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an infant when the estate descended, subject to the charge ; but as it 
was more for her interest to take it as a charge, it was held to be no 
merger. 

Lord Chancellor ( without hearing the other side) spoke to the follow- 
ing effect : — 
There is no difference between this case and that in Ambler. There 
the Court had done the act proper to be done. 
[*403] 'There is no material difference between the two sums. If an 
ejectment had been brought, the trust could not have been pat 

thai was a sufficient disposition of bis personal estate without more words, and the executor 
is compellable to distribute it among the legatees. 

Bat then it is insisted that here are express words to charge the legacies on the land, and 
those are what immediately preceded these legacies, where the testator gives ail his estate 
to Thomas, paying and discharging what he should hereafter charge upon it. 

Bat I think those words not sufficient for that purpose, being only by way of in trodu c ti on, 
and relate to future words of charge, which the testator intended to make use of, and such 
charge he has afterwards made in proper words with respect to some particular legacies, 
though not as to others. Thus he gives to the minister of the parish 41. a year, payable for- 
ever out of his land ; 40*. to his cousin George, in like manner. After this he {gives some 
legacies generally, as he did the 2001., some more, some less ; as 50s. for each of his servants 
for mourning, &c., which difference is a very material circumstance, to show in what sense 
the first clause of the will ought to be taken, not by way of immediate charge on all the leg- 
acies, but as an introduction to a future one. And it would be a very strange construction 
that I must make, if it were otherwise, for then I must say that the 50s. apiece to the ser- 
vants, and other trifling legacies, are charged likewise on the land, as much as this of 2007., 
which cannot be imagined to have been the meaning of the testator ; and upon the whole I 
think it would be a much more forced interpretation to say, that legacies shall be charged 
on the real estate, when there are no words for that purpose, than to charge them on the 
personal estate, which is the natural and ordinary fund for payment of such legacies. This 
point brings to my memory the case of Leigh v. Lord Warrington, where the testator begins 
just in the same manner, as to all his worldly estate, directing all his debts to be .paid, and 
then devised a rent-charge of 100/. per annum payable out ofhis land ; and then limited his 
estate to his brother Henry Booth for life ; remainder in trust for his other brother, the Lord 
Warrington, for life, with remainder over ; upon Henry's death the Earl became tenant for 
life, ana brought his bill against the remainder-man, to have satisfaction out of the real estate 
for a debt of 2000/. due to him from the testator, being a sum originally devised by the 
Duchess of Somerset in trust, to be laid out in lands to be settled on the testator in tail, with 
remainder to the Earl in fee ; but no land was ever purchased, and the money came to the 
testator as administrator de bonis rum to the Duchess. I was of counsel in that case, and I 
remember the Master of the Bolls would not decree a satisfaction out of the real estate, for 
this reason (among others), that, notwithstanding the general words at first, yet there was 
not a sufficient intent appearing by the will to charge the land with debts, because there was 
an express charge of the rent of 100/. per annum, which excluded everything not expressed. 
This decree was afterwards reversed in Chancery by Lord King, and his reversal affirmed in 
the House of Lords, which case seems at first aiitUe similar to the present, but upon com- 
paring it, appears very different ; for there was no express charge of any particular debts, 
though there was of the rent-charge ; and the giving a bounty legacy to be paid out of the 
estate could be no exclusion of his intent that the debts should be paid out of it likewise, 
though it would have excluded any other legacies, and so here. 

As to the two legacies of 60/. given by Thomas, there is no color for saying these are 
charges on the real estate ; but then it is said, that, admitting these two legacies of 200/. and 
of 50/. are not charges by the wills of Humphrey or Thomas, yet they are become so by virtue 
of the last will of the testator, Wm. Mayo, who has given his two daughters 2000/. a piece, 
over and above what they were entitled to from him by their uncle and grandfather's will ; 
and it is insisted that this amounts to a devise of his lands, subject to the payment of both 
his own legacies and those of his father and brother. 

But I think that by these words the testator intended plainly to charge only his own 

It is said he had no occasion to mention the other legacies at all, unless be had designed 
to charge them on his land. 

As to that there is a plain answer, he being executor to Thomas, who was executor to 
William, and so bound to pay his two brothers' legacies. It might have been a question, 
whether this devise of 2000/. to him and Mary might not be taken to be only in lieu and sat- 
isfaction of the first legacy ; and therefore those legacies were mentioned for no other purpose 
than to show, as the testator says, that the daughters should have them over and above ; and 
therefore it would be a most strange construction to charge the testator's estate with the leg- 
acies of other persons, mentioned only by accident and collaterally. 

The exception, therefore, was overruled, but without prejudice to the question relating to 
the 2000/. legacy, stated specially by the Master's report, which came on next to be argued. 
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into activity without an object ; the trustees could not give the trust ac- 
tivity by executing it. 

Where there is a union of rights, neither of them can 'be executed at 
law ; but this Court will preserve them distinct, if the intention so to do 
is either expressed or implied. (3) (a) 

In the case of infants, it goes upon an express intent to keep them 
separate ; as the infant can dispose, at an earlier age, of the personal than 
of the real estates. 

In Thomas v. Keymish, the intervening estate prevented the merger. (4) 

If my opinion is wrong in this case, it must be so in the former 
cause. 

Between an absolute, mere, real and personal representative, I think no 
equity can arise. 

Dismiss the bill as to both sums, (b) 

(3) A MS. mote of Sir S. Romilly, in Lord Colchester's collection, thus expresses this part 
of the judgment : " It is a clear principle of law, and equally so of equity, that where there 
is a union of rights in the same person, one right cannot be put into exertion against the 
other," &c. [But see the Editors note to Chitty v. Parker, postea, 412.] 

(4) Lord Loughborough is reported, by Mr. Vesey, jan. (2 vol. 264), to say, ia this part of 
the case : — " The cases of infants turn upon a supposed intent. The Court saw, in Thomas 
9. Keymish, that it was much more beneficial to the infant that it should continue personal, 
because an infant has the use and disposition of that before 21 ; but he could have no dispos- 
able interest in real till that age. Therefore, in that case, the Court will not hold that a 
personal right devolving on an infant is merged in a real estate, which he has upon a sup- 
nosed intention, he would have if he could express it : so if there is any express intention. 
In the manuscript case cited [Gwillim v. Holland, note (2 J an teal, the intervening incum- 
brancer prevented the merger ; and it was more beneficial for trie person entitled to the 
charge to let the estate stand with the incumbrance upon it, than to take it discharged of the 
incumbrance, and give a priority to the second incumbrancer. This case goes exactly upon 
the same ground as the former case upon the timber [an tea, 231]. If this decree is wrong, so 
is that. I take it there is no objection to this proposition, that as between mere and abso- 
lute real and personal representatives there can exist no equity ; but the interest must be 
taken as fortune has directed it." 

a) See 1 WflHams, Ex. Pt. 2, B. 2, ch. 1, 9 1, p. 433. As to mergers, see Wade t>. Paget, 



1 Bro. C. C. 368, note (a). 

Merger depends generally upon the intention of the parties to be affected byit. Richards 
v. Ayers, 1 Watts & S. 486 ; James v. Morey, 2 Cowen, 246. See farther, Wade v. Paget, 
abi supra, 

(b) This subject was elaborately discussed by Sir Wm. Grant, in the late case of Forbes v. 
Mofiatt, 18 Ves. 384 ; the doctrine, as collected from his judgment, may be stated as follows : 
A person becoming entitled to an estate, subject to a charge for his own benefit, may keep 
up the charge. Upon this subject a court of equity is not guided by the rules of law ; it will 
sometimes hold a charge extinguished where it would subsist at law, and sometimes preserve 
it, where at law it would be merged. The question is upon the intention, actual, or pre- 
sumed, of the person m whom the interests are united. The owner of a charge not beint; 
(as a condition of keeping it up) called on to repudiate the estate. The election he has to 
make, is not. whether ne will take the charge or the estate, but whether taking the estate he 
means the charge to sink or continue distinct ; in most instances it is, with reference to the 
party himself, of no sort of use to have a charge on his own estate, and where that is the 
case it will be held to sink, unless something shall have been done by him to keep it on foot. 
See also Price v. Gibson, 2 Eden, 115 ; Domsthorpe v. Porter, ibid. 162 ; Amb. 600 ; Wynd- 
ham v. Earl of Egremont, ibid. 763. — Eden. 
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Roebuck v. Dean. 

[Vide S, C. 2 Ves. jun. 265.] LincolnVInn-Hall, 15th July. 

(Reg. Lib. 1792. B. fol. 461.) 

Testatrix gave 1000/. stock to trustees to pay interest to A. for life (her niece), then equally 
to be divided among ihe testatrix's brothers and sisters ; it vested at the testatrix's death, 
and the representatives of those who died in the life of the tenant for life shall take with 
the survivor. (1) 

Susannah Lee made her will, the 6th of March, 1792, in the following 
words : " I give and devise uuto John Mathews and Thomas Dean, 1000/. 
in the three per cent, reduced annuities, in trust for the following pur- 
pose, to pay the whole of the annual interest of the said annuities to my 
niece Elizabeth Redfearn, during her life, and after her decease, my will 
is, that the said 1000/. three per cent, annuities be equally divided be- 
tween my dear brother Joshua Lee, and my four dear sisters, Mary Red- 
fearn, Elizabeth Hill, Judith Roebuck, and Ann Senior, all widows, and 
in like manner to the survivors or survivor of them." And appointed 
said Elizabeth Redfearn sole executrix. The testatrix died about 
June, 1785, without revoking or altering her will, and Elizabeth 
[*404] * Redfearn, the executrix, proved the same, and transferred said 
1000/. unto said John Mathews and defendant Dean, and the same 
is now standing in their names. Elizabeth Hill died in the testatrix's life- 
time. Mathews and Dean paid the dividends to the said Elizabeth Red- 
fearn, who afterwards intermarried with William White. 

Joshua Lee, the brother, died 28th of February, 1786, in the lifetime of 
said Elizabeth White, intestate ; administration was granted to the defend- 
ant Mary Lee, his widow. 

Mary Redfearn died 29th of March, 1786, and in the lifetime of said 
Elizabeth White, having by her will appointed the defendant, Joshua 
Redfearn, sole executor, who proved the will. 

Mathews, one of the trustees, died in December, 1786, leaving defend- 
ant Dean, him surviving. Elizabeth White (late Redfearn) died about 
December, 1788. The two surviving sisters of the testatrix filed this bill, 
claiming to be entitled to have the said 1000/. 3 per cent, annuities, to- 

f ether with the dividends and produce thereof since the death of said 
llizabeth Redfearn, equally divided between them, as being the only two 
of the persons to whom the same is given by the will of said Susannah 
Lee, who has survived Elizabeth Redfearn (afterwards White), and pray- 
ed thereby that the said sum of 1000/. 3 per cent annuities, and the inter- 
est thereof, might be declared to belong to and be directed to be trans- 
ferred to them in equal moieties. 

The defendant, Redfearn (by his answer), admitted the facts stated in 
the bill, and that the plaintiffs are the only sisters of the testatrix who sur- 
vived Elizabeth Redfearn ; but insisted that said testatrix, having by her 
will directed that said 1000/. should, after the decease of said Elizabeth 
Redfearn, afterwards White, be equally divided between her said brother, 
Joshua Lee, and her sister Mary Redfearn (defendant's mother), and 
Elizabeth Hill, deceased, and plaintiffs; such 1000/., by virtue of the gift 
or bequest, did, upon the death of said Elizabeth Redfearn, afterwards 

(1) See a Roper on Legacies, 268, et seq. : 2 Ves. jun. 638 ; 3 Yea. 207, 456 ; Wilmot r. 
Wilmot, 8 Ves. 10, 12, &c., and the note to the 1 vol. of the Rep. of Jacobs v. Walker, 160, 
151* 
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White, become devisable among such of said testatrix's sisters and broth- 
ers as survived her ; and that defendant's mother, said Mary Redfearn, 
having so become entitled to a fourth part of said 1000/., it was 
transmissible to the representatives of said Mary * Redfearn ; and [*405] 
therefore defendant, as her sole executor . and residuary legatee, 
became absolutely entitled thereto, together with the interest thereof from 
the death of Elizabeth White. The defendant, Mary Lee, died after the 
bill filed ; and the suit was revived against the representative of Joshua 
Lee, who answered, and claimed one fourth part, and interest in right of 
the said Joshua Lee. 

Mr. Attorney-General, and Mr. Stanley, for the plaintiffs. 

The vesting was suspended during the life of Elizabeth Redfearn; and 
then the two plaintiffs having survived her, are entitled. Although the 
first words, equally to be divided between them, would have made the 
brothers and sisters tenants in common according to the case, Prec. Ch. 
164 (Homely. Hunt, also, in 2 Eq. Abr. 535), and Bindon v. Earl of 
Suffolk, 1 P. Wms. 96 ; the subsequent words, survivors and survivor, 
made them joint-tenants, Oakley v. Young, 2 Eq. Abr. 537 ; and Barnes 
v. Allen (ante, vol. i. p. 181). (2) Here the intention was, that the fund 
should be divided among all the legatees, equally, if they should be alive 
at the death of the tenant for life, or in case of the death of any of them, 
then equally among such as should be living at that time. 

Mr. Mansfield, and Mr. King, for the defendant, Joshua Redfearn, 
contended that the survivors meant at the testatrix's own death; that 
they were to be tenants in common, Strange v. Philips, 1 Eq. Abr. 
292 ; therefore, that Joseph Redfearn was become entitled to his moth- 
er's share. 

Mr. Solicitor-General, for the other defendant, the representative of Lee. 

The tenant for life was the testatrix's niece, the persons to whom the 
fund was given afterwards were the brothers and sisters. She could not 
mean after the death of the niece, Stones v. Heurtly, 1 Ves. 165. 

Mr. Attorney-General, in reply. The niece was residuary legatee; 
she meant to give her all but the 1000/. ; and that at her death was 
to be divided among five persons, or the survivor or survivors of them. 
Oakley v. Young is a strong case in support of this construction. 

•Lord Chancellor. In this case it is manifest the legatees [*406] 
were to take as tenants in common : there is no condition that 
they shall survive, in order to give them a title. She vests the money in 
trustees during the life of the niece. I am of opinion the division must 
be in fourths; two fourths to the plaintiffs, one fourth to the representative 
of Lee, and one fourth to the representative of Redfearn. (a) 

(2) See the corrections and additions to Mr. Brown's Rep. of Barnes v. Allen, from Reg. 
Lib. antea, 1 vol. 181, 182, and in Perry v. Woods, 3 Ves. 208. 

(a) This is one of the numerous cases, in which the legacy has been held vested at the 
death of the testator, payment being deferred on account of an interest in the subject-matter 
being given to a person, on whose death the gift was to take effect. It was much cited and 
relied upon in the case of Colclough v. Gaven, 3 Dow. P. C. 267. For the cases upon the 
subject, vide the notes to Dawson v. Killet, ante, vol. i. 124. — Eden. 

See also Index to 1 Bro. C. C, tit. " Legacy Vested.' 1 



vol. iv. 38 
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Gordon v. Pitt. 

[Vide S. C. 2 Ves. jun. 270.] Lincoln Vlnn-Hall, 19th July. 

(No Entry.) 

Practice as to orders for time to pot in further answer, alter exceptions allowed. (1> 

In this case the bill had been filed 6th of November, 1792, and the de- 
fendant had had three orders for time to answer ; the time expired 2d Feb- 
ruary, 1793, and, no answer being put in, an attachment issued on the 7th 
of March ; an answer was then put in. 

Exceptions were taken to it, and on the 26th of June the Master report- 
ed that the exceptions were allowed ; on the 27th of June the defendants 
were served with a subpoena to put in a further answer ; the defendants 
being in contempt for not putting in their further answer, and not having 
had any further order for time, Mr. Hollist moved, on 26th of July last, 
that the defendants might have a month's time to put in the same ; when 
it was ordered, upon paying the costs of their contempt : and, on Wednes- 
day, the 17th of July, being the third seal (His Honor, the Master of the 
Rolls sitting for Lord Chancellor), 

Mr. Attorney-General moved, that this order should be discharged, with 
costs to be taxed ; alleging, as the ground of his motion, that the same 
was irregular, and contrary to the practice of the Court. 

Mr. Hollist maintained, that this was the regular practice of the 
Court, and that a defendant was entitled to the same time to put in a fur- 
ther answer, after exceptions, that he was entitled to for putting in the an- 
swer to the original bill, except with respect to the third order, which he 
understood was never granted in this case, or, if it was, -depended on the 

time of year at which it was made. 
[ # 407] # His Honor thought this was not the practice ; and said the 
same time never ought to be granted for putting in a further an- 
swer that was allowed for putting in the first ; that he believed it had crept 
into practice, from its having been moved as matter of course ; without stat- 
ing that it was for putting in a further answer ; and therefore, that it had 
passed sub silentio ; but that he had never admitted it at the Rolls, where 
it was upon petition, by which means he saw that it was for putting in a 
further answer, after exceptions allowed ; but that if it was the practice, 
it ought to be altered: and directed the motion to be made, before 
the Lord Chancellor, and said he would confer with his Lordship upon it 

Accordingly, this day, his Honor came upon the bench, when Lord 
Chancellor was sitting on rehear ings, and Mr. Attorney-General, repeat- 
ing his motion, and insisting that there had been no such practice, for some 
years back ; and saying that upon a third order for time to answer the 
original bill, the defendant could have but a fortnight, and that it would 
be an extraordinary practice, that by merely putting in a sham answer, he 
could obtain so much further time. 

Mr. Hollist cited a case of Bonus and Sherrit, where, upon a second 
order, his Lordship had said, that he would consider the practice ; but that 
this was an application to discharge a first order : he said the fault was, 
that, upon the attachment, the plaintiff had taken the costs, and served a 

(1) See the General Order, made on the 23d January following, to correct the practice, 
postea, p. 644, and Mr. Beames's notes upon it, in his valuable edition of the Orders in 
Chancery, pp. 455, 456. 
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subpoena for a further answer, by which the defendants were set right in 
Court ; when the plaintiff might have gone on upon his former process for 
contempt : that the attachment was sealed in this case, because the mo- 
tion for time had not been made so early as the sealing was going on ; but 
that accident had never been allowed to affect the motion ; the order here 
was correct, and not open to objection. 

If any alteration be thought proper in future, it ought not to affect this 
case. 

The Lord Chancellor, doubting much as to the practice, 

His Honor said he had inquired into it, and that it certainly had 
been the practice to obtain as much time for putting in the *fur- [*408] 
ther as for the original answer ; that this had passed sub rilentio ; 
and that he hoped there would be some regulation in future ; after a first 
order for putting in a further answer, no further time ought to be granted, 
but on special ground ; for that where the defendant applied for the second 
order, if he was afterwards taken on an attachment, he had nothing to do, 
but to put in bail, to answer the next term ; and he paid no expense, but 
the sealing of the attachment 

Lord Chancellor, having consulted the Register, said he informed him 
that in Lord Hardwicke's time, after a first order for a month's time to 
put in the answer, further applications were always grounded on a consent, 
that a serjeant-at-arms should go, if the answer was not put in at the ex- 
piration of the time. 

Mr. Hollist objected to this practice, as it would enable the serjeant-at- 
arms to call upon the Register to draw up the order, without the applica- 
tion of the plaintiff. 

The Attorney* GencraTs motion was refused ; but it was understood, that 
the practice would be considered, and regulated by an order for that pur- 
pose. (2) (a) 

(2) It was accordingly corrected about six months afterwards by the order, which appears 
postea, 644 ; and in Mr. Beames's Orders in Chancery, 465, 456. Qua Tide notes. 

(a) Anon. 2 Ves. jun. 270 ; Hovenden's note, 1 Supp. 256, 257. 



MOLESWORTH V. MOLES WORTH. 

[Vide S. C. antea, 3 vol. pp. 5 - 7.] Lincoln's-Inn-Hall, 22d July. 

(Reg. Lib. 1792. B. fol. 612.) 

Derise of real and personal estate to trustees to pay, &c., to testator's wife for life, then to 
pay a legacy to ais daughter ; this is a vested legacy in the daughter, and transmis- 
sible. (1) 

This case (which is stated, ante, vol. iii. p. 5) came on to be reheard 
before the present Lord Chancellor. 

Mr. Attorney-General, Mr. Lloyd, and Mr. Alexander, again argued for 
the plaintiff that the legacy to Henrietta Maria Molesworth was a vested 
legacy, and was not included in the enumeration of the twenty-four lega- 
cies which were to lapse in case of the legatees' dying before they should 

(1) See the cases above cited, and the Editor's notes upon them; 1 Roper on Legacies, 
187, &c. ; Attorney-General v. Crispin, antea, 1 vol. 386 ; and Walker t>. Main, 1 Jacob & 
Walk. 1. 
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become entitled to their legacies. They cited again Monkkouse r. Holme 
(ante, vol. i. p. 298), Dawson v.Killet (ibid. 119), and Bent/on v. Maddi- 
son (ante, vol. ii. p. 75), (a) and contended it was clearly a preference 
intended to Miss Monkhouse's legacy, that it should neither abate nor 
lapse ; that if it was not comprised in the twenty-four legacies, it must be 

vested. 
[*409] *Lord Chancellor said it was impossible, by any mode of com- 
putation, to include this legacy, among the twenty-four, in case of 
the lapse of which, the wife was to take the advantage: and that there was 
no doubt of the general rule being established, by the cases; and there- 
fore (2) decreed an account of the testator's estate. 

(2) Declared that the legacy given, &c., upon the events in the will, ve ted in the legatee, 
and was transferable to her representative. — R. L. 

(a) See these cases, and the notes to them. 



Attorney-General v. Parnther. 

Lincoln's-Inn-Hall, same day. 
(Reg. Lib. 1792. A. fol. 696. b.) 

In an account of dividends of the wife's separate property, directed against husband's 
estate, (1) consideration should be had of his extra expenses in the maintenance, in con- 
sequence of her being insane. (1) 

This cause (see vol. iii. p. 441) came on upon the equity reserved. 

Mr. Solicitor-General prayed a decree for an account against the estate 
of John Barker, the husband, of the dividends received of Frances Barker's 
separate property. 

Mr. Mansfield, on the part of the defendants, desired that, in directing 
an account, consideration might be had of the extraordinary expense 
attending the maintenance of Mrs. Barker, in consequence of her being 
insane. 

Lord Chancellor ordered the account with such consideration, (a) 



an i 

therl -j--. .- .- . 

9. Monck, ibid. 190 ; Parkes v. White, 11 Ves. 225, and the other cases in Mr. Haddock's 
useful note to Ex parte Elder, 2 Madd. Rep. 286. ^ See 2 Story, Eq. Jur. ch. 37, 9 1396, 
and cases cited ; Howard o. Digbr, 8 Bligh (N. S.), 224. )► There are cases to the contrary, 
which are in favor of the husband ; negativing any account at all, and Squire v. Dean, antes, 
324, is one of them ; but they seem, either to be founded on special circumstance*, or to 
yield in authority to the above general rule. Mr. Maddock's observations, however, at 
p. 288, seem very just, when he observes, " If the husband is supposed to have applied the 
separate property in support of the family, why should he be made to account for it at all ?" 

(a) See Clancy, Rights of Women, B. 3, ch. 9 (Am. ed.), p. 361. 
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Middleton v. Cater. Lincoln's-Inn-Hall, 23d July. 
(Reg. Lib. 1792. B. fol. 681. b.) 

A citizen of London, cannot (under the custom) devise land out of London in mortmain. 
The residue of a mixed fund, so given, results to the heir-at-law and next of kin, in pro- 
portions. Widow entitled to dower, notwithstanding she has an annuity. (1) 

John Cator (a freeman of London), seised of a messuage in Water 
Lane, Fleet Street, the city of London, and of other real estates, and pos- 
sessed of considerable personal estate, by will, dated 8th December, 1777 
(duly attested to pass real estate), gave and bequeathed to two of the de- 
fendants all his estates and effects, real and personal, in trust, to lay out 
on mortgages; and to pay his wife 80/. a year, and for other purposes, and 
after her death, to make sale thereof, and after divers purposes during the 
life of his wife ; he gave all the " residue in trust, to the purpose follow- 
ing, viz : reciting that the hospital, called Jesus Hospital, at Bray com. 
Bucks, under the direction of the Company of Fishmongers, Lon- 
don, was very scantily provided for, # he directed his executors, in [*410] 
case such residue should amount to 1000/. to pay into the hands of 
the master or senior warden, and the rest of the wardens of the said com- 
pany, 1000/. to be laid out in the purchase of lands, and the rents, issues, 
and produce arising therefrom, to be forever applied in augmenting the 
weekly allowance to the poor of the said hospital." And if his residue 
should be larger, he directed a larger proportion to be paid to the said 
purpose. 

The testator died 29th April, 1783, leaving the defendant, Celia Sarah 
Ann Cater, his heir-at-law, the defendant, Elizabeth Cater, his widow, and 
George Cater, his next of kin. 

The bill was filed by the plaintiff, praying that the will might be 
established, and for the proper accounts, and that the real estate might be 
sold, and, in case the Court should be of opinion that the bequest to the 
Fishmongers' Company was not within the mortmain act, that the same 
might be paid. 

Two questions were raised, 1st, whether this bequest to the company 
was void by the statute of mortmain : 2d, whether the widow was entitled 
to dower. 

Mr. Attorney-General, on behalf of the charity, insisted that the testa- 
tor, being a freeman of London, might devise in mortmain, notwith- 
standing the statute. That this custom was recognized, 1 Bro. Abr. 556, 
which is stated as law, 1 Bacon's Abr. 681, since the statute of mortmain. 
And this is considered as a personal privilege, as to property out of the 
city. 

Mr. Mansfield, against the widow's claim of dower, cited Amb. 466, 
682, 730. 

Lord Chancellor, as to the first point, said, the custom clearly must 
be confined to lands in the city of London, which Water Lane is not ; 
it cannot extend to a will of lands in Yorkshire : he declared the gift 
void. 

He held the wife entitled to her dower, and to have the annuity out of 

J[l) See Pearson v. Pearson, antea, 1 vol. 292, with the Editor's notes ; especially the 
erence to French v. Davies, 2 Ves. jun. 672, et seq. ; Foster v. Cook, antea, 3 vol. 347 ; 
Gwttorex v. Cary, 6 Ves. 616 ; Lord Dorchester v. Earl of Effingham, Cooper, Ch. Ca. 
319 ; 1 Roper, Bar. & Feme, 656, et seq. 



902 Middleton v. Cater. [1793. 

the two funds, proportionably ; and, as to the residue, that there was a 
resulting trust for the heir-at-law, out of so much of the provision for the 
charity as consisted of real estate, and, for the n'ext of kin, as to so much 
as was personal. 



[*41 1] *Chitty v. Parker and Others. 

[S. C. 2 Yes. jan. 971.] Lincoln Vlnn-Hall, 24th July. 

(Reg. Lib. 1792. A. fol. 590.) 

Testatrix having given real and personal estate to pay legacies, and the personalty being 
sufficient to pay them, the real estate shall not be sold for the next of kin. (a) 

Mary Chitty, being seised in fee-simple of a real estate, and possess- 
ed of a considerable personal estate, consisting of leasehold estates, money 
in the funds, and other articles, made her will, bearing date 31st Decem- 
ber, 1762, duly attested to pass real estate, and thereby ordered as follows; 
" And as to my fortune as I may die possessed of, in freehold estates, 
life-holding, lease, and copyhold, and all moneys in stocks, my desire is, 
to have all sold and turned into money as soon as possibly can be, which 
I give and devise as follows (but first my will is, that all my just debts 
be fully satisfied, and burial expenses discharged) : Imprimis, I give" (She 
then gave several pecuniary legacies, and, after them, several specific lega- 
cies, among her relations, friends, and executors), and the will then went 
on, " and if I have not given away more than my fortune, my will is, to 
have several rings given to my friends, that I shall mention in a piece of 
paper inclosed in this my last will." 

The piece of paper inclosed, and which bore the same date with the 
will, begun thus, " My desire is, if there shall be more money left than 
I have given away, I should have rings given to " then several persons 
were named, and some further directions given. 

The testatrix died on the 7th August, 1792, without revoking the will, 
which, with the paper contained therein, was found in her bureau, by the 
plaintiff, the executor, who proved the same, the other executor having 
died in the testatrix's lifetime. 

The testatrix, living so many years after making her will, and several 
legatees dying in her lifetime, the personal estate became more than suffi- 
cient to pay all the legacies, with a very considerable residue ; and the 
next of kin claiming the residue as such, and that the real estate should be 
converted into personalty for them ; and the heir-at-law contending, on the 
contrary, that the real estate had descended on her, and ought not to be 
so converted, it not being necessary for payment of debts; the 
[ # 412] plaintiff, 'the executor, filed the present bill to have the rights of the 
parties declared. 

Lord Chancellor, 

The question is, whether the Court will not order the land to be con- 
verted into, and go as, money. 

If there is a single person who has a right to any part of it, as a gift* ** 

(a) If land is directed to be sold for specific purposes, and they fail, it will go tJ*J^2 
as real estate. Or if, after such purposes are accomplished, a surplus remains undw^J. u 
of, the heir will be entitled to it. North ©. Valk, C. W. Dud. Eq. 212 ; Bogert v. Hert^t 
4 Hill, 492. See also Ackroyd v. Smith sob, 1 Bro. C. C. 514, 515, and notes ; Pultenej »• 
Darlington, ib. 238, and notes. 
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personal estate, that person has a right to call on the Court to convert the 
fund into money. 

But, here, there is no such person. 

Then, can the next ef kin call upon the Court to convert it ? 

Between the next of kin, and the heir-at-law, there is no equity. (1) (a) 

(1) The position seems warranted as applied to this particular case, which it was in 
Compton v. Oxenden, 2 Ves. jun. 264, antea, 403, notes (3) and (4). The generality, how- 
ever, of Lord Loughborough's position to the same effect, in Walker v. Denne, 2 Ves. jun. 
176, &c. has been invalidated, upon great consideration, and found inapplicable to various 
cases upon the question of conversion. See per Lord Eldon, C. in Wheddale a. Partridge, 
8 Ves. 235. Sir W. Grant observes, in Thornton v. Hawley, 10 Ves. 135, that the law is 
clear noon the subject, the difficulty being in its application to particular cases, or rather to 
particular instruments. See also Biddulph v. Biddulph, 12 Ves. 161, 165, 166, and the note ; 
and Kirkroan v. Miles, 13 Ves. 338, 339. 4 See the note of Mr. Hovenden to Kidney ». 
Goussmaker, 1 Ves. jun. 436, in 1 Hovenden*s Supp. 169, et seq. ; Ram on Assets, ch. 14, S 1, 
p. 201, et seq. ; Fonbl. Eq. B. 1, ch. 6, § 9, note (t). >> 

(a) See note (a) preceding page. 



Attorney-General v. Hartley. Lincoln's-Inn-Hall, 26th July. 
(Reg. Lib. 1792. A. fol. 573. b.) 

A. (before the statute of mortmain) gave real and personal estate to a use that would be 
within the statute, and to other uses which would not be affected by it ; B. (after the stat- 
ute) gave personal estate to the uses of A.'s will ; the estate of A. being sufficient for the 
first use, the whole of the second gift shall go to the valid use. 

Samuel Trayers, Esq., made his will, dated 16th of July, 1724, and, 
thereby, gave several specific and pecuniary legacies, and also gave all the 
rest and residue of his estate, after payment of debts, &c. his manors, 
lands, &c. in the county of Essex, and elsewhere, with all debts, &c. and 
his estate both real and personal, to his executors in trust, out of the rents, 
issues, and profits thereof; " to settle an annuity or yearly sum of 60/., to 
be paid to each and every of seven gentlemen, to be added to the eighteen 
poor Knights of Windsor ; the said annuity to be chargeable upon an estate 
of 500/. per annum, to be purchased, and set apart for that purpose, in the 
county of Essex, by my said executors and trustees ; and I humbly pray his 
majesty, that the seven gentlemen may be incorporated by charter, with a 
clause to enable them to purchase, and to hold lands in mortmain, and 
that a building, the charges thereof to be defrayed out of my personal 
estate, may be erected or purchased, in or near the castle, for an habita- 
tion for the said seven gentlemen, who are to be superannuated or dis- 
abled lieutenants of English men-of-war." The testator then went 
on with the directions for the regulation of this institution, and [*413J 
" as to the rest of his estate, not disposed of as above, he desired 
might be settled for the maintenance and education of boys at Christ- 
church Hospital, in the study and practice of mathematics," and appointed 
Walter Carey and Samuel Hold itch executors. 

The testator died soon after making his will, leaving Alice Hartley and 
Isabella Travers, his heirs-at-law : and the executors proved the will in 
the Prerogative Court of Canterbury. 

In 1727, a bill was filed in this Court, and in 1729, there was a decree 
at the Rolls, declaring the will well proved ; and proper accounts were 
directed to be taken, and the parties were to lay proposals before the Mas- 
ter, touching the charity given by the testator to the poor Knights of Wind- 
sor. 
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The testator's affairs being complicated, several suits were brought: 
and Holditch (who had become the surviving executor) died, after having 
made his will, dated 20th of April, 1763, and thereby reciting, "that he 
was engaged in the execution of the last will of his uncle §amuel Travers, 
Esq. (the testator), without considering the risk and trouble attending, and 
though he had taken extraordinary care and pains therein, and yet, lest in 
course of so long a transaction, and of such various, intricate, and weighty 
affairs, there should have happened any misapplication and mismanage- 
ment therein, and he thought his benefactions to the mathematical school 
at Christ's Hospital, London, the best public gift of all his bequests, and 
that he doubted his other donations, and the costs of divers long, and ex- 
pensive suits, in which his estate was engaged, and the annuity claimed 
by Carey, the other executor, all which would frustrate his, the said 
Samuel Travers's, intentions as to the said charity : wherefore, having con- 
sidered all his relations who wanted his assistance, as far as he thought 
proper ; he, thereby, gave the sum of 8000/., then in his own name in new 
South Sea stock of annuities, to be transferred to the credit of the cause 
of the Attorney-General against Hartley and others, with the privity of 
the Accountant-General of the Court of Chancery, to be applied to the 
uses of the last will of the said Samuel Travers, by the executors or execu- 
tor thereof for the time being, pursuant to such directions as the Court 
should therein appoint : and he also gave the sum of 2000/. in money to 
the uses of the said last will of the said Samuel Travers, to be applied pur- 
suant to the directions of the said Court of Chancery." 
[•414] # The bill stated that the estate and effects of the testator Travers 
are more than sufficient to answer the charitable purposes of his will ; 
and, therefore, insisted, that the 8000/. and 2000/., legacies given by the 
will of Holditch, ought to be applied to the use of the mathematical school 
at Christ's Hospital only. 

Mr. Attorney and Solicitor General, argued, that the question was only 
between the two charities ; that there could be no question with the heir- 
at-law. 

Mr. Mansfield, and Mr. Richards, for the residuary legatees, contended, 
that at the time of the making of Hold itch's will, the gift to the poor 
Knights would not have been valid ; but that the estate of Travers, being 
sufficient for that purpose, put it out of the case. 

Lord Chancellor said, that if the testator might be allowed to explain 
his own meaning, the Court could not in justice apply the legacies to any 
other charity, than that of Christ's Hospital : a question might have been 
seriously made, if Travers's estate had not been sufficient for the establish- 
ment of the charity for the poor Knights ; but when the gift is to two pur- 
poses', the one good and the other bad, the Court will never apply it to the 
use which is bad. (a) 

(a) See Blandford v. Fackerell, ante, 394, 397, aod note. The above case in the text was 
cited in Chapman v. Brown, 6 Ves. 407. As to ihe doctrine of cy pres in charities, see 
Moggridge v. Thackwell, 3 Bro. C. C. 617 ; White v. White, 1 Bro. C. C. 15, note (a). 
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Street v. Andkrton. Lincoln's-Inn-Hall, 27th July. 
(No Entry.) 

Tenant in common in possession, ordered to give security for payment of the proportion of 
rents to his cotenant ; otherwise a receiver, (i) 

Mr. Attorney-General moved (on behalf of one tenant in common, 
in equity against another) for a receiver of two undivided third parts of an 
estate. 

Mr. Richards objected to the motion, first, that it was before the time 
for answering was out; 2dJy, that the person applying was only entitled 
to one third : and that the other tenant in common was entitled to pos- 
session, against the trustee and his cotenant. 

Mr. Attorney-General insisted the first objection was waived by appear- 
ing : with respect to the second, that the trustees could maintain 
•possession against the cotenant. Lord Chancellor ordered, that [ # 415] 
the cotenant should give security to account for one third of the 
rents, otherwise the order to go for a receiver. 

(1) The Court refuses to grant a receiver of estates, as between tenants in common, except 
in gross cases of exclusion, 7 which must be made out by the affidavits in support of the 
motion. >• See Milhank v. Re vet I, 2 Meriv. 405. There are two instances in Mr. Dickens's 
notes where a receiver wss appointed of undivided estates ; which were most probably cases 
of an aggravated nature, warranting the interposition. See Calvert v. Adams, and Evelyn 
9. Evelyn, 2 Dick. 748, and 800. And the Editor is in possession of a MS. case, taken by 
himseir where Sir W. Grant, M. R., silting for the Lord Chancellor, 18th Nov. 1802, granted 
the application for a receiver where the parties, wh* were brothers and tenants in common, 
under an agreement made between them to compromise adverse claims, the eldest insisted 
upon his legal title to the estates as heir-at-law, and that he ought not to be bound by the 
agreement, which he said was executed by him in a stale of intoxication. 4 Se* Eden on 
Injunct. (2d Am. ed.) 357. See also upon this subject the case of Van v. Barnett, 2 Bro. 
C. C. 153, and cases cited in the notes. )> 



Rawstorne v. Bentlet. Rolls, 29th July. 
(No Entry.) 

Lease for twenty-one years, at I/, rent, with covenant to tenants to renew from twenty-one 
years to twenty-one years (to make up ninety -nine years). At the expiration of the* first 
term', there l>eing an arrear of rent due, ana no application for renewal, lessor brought a» 
ejectment and obtained judgment, and possession ; bill filed for a renewal (accounting for 
the delay), on payment of the arrear and interest, it was decreed, (I) 

William Nassau Elliot, being, in September, 176.4, seised of the 
piece of ground in the proceedings mentioned, held of the manor of 

(1) It certainly does appear that the intenlion of the original parlies was, that the tenant 
should consider himself as having an interest for ninety-nine years ; and that the custom of 
the manor was the only obstacle to that extended term being granted ; and it seems equally 
clear that a reliance on such mutual understanding, and upon the covenant, induced the plain- 
tiff lo lay out so large a sum as 1000/. on ground theretofore vacant, as is observed upon by 
the M. R. postea, 418. The embarrassed situation of the plaintiff, and the contested com- 
mission of bankruptcy, seem also to afford a reasonable account why no application was 
made in due time, or soon afterwards ; and these grounds alone seem capable of supporting 
the decision. In the City of London v. Mitford, 14 Ves. 58, Lord Eldon, C. savs : " I shall 
nol notice the cases farther than by observing,, that there is a great distinction between this 
and the cases upon leases for lives ; and that where there has been default of this kind in 
making a request, unless it has been excused by circumstances, there is no authority for 
decreeing a specific performance ; and in one case, AHcilv. Hilton, 1 Foub. T. Eq. 432, the 
want of such request prevented it ; admitting that great stress was in that instance laid upon 

vol. if. 39- 
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Highbury, com. Middlesex ; in which manor, no lease can be granted of 
copyhold lands holden thereof, for more than twenty-one years ; by inden- 
ture of the 28th of that month, demised the same to Richard Bird, for 
twenty-one years, at a rent of I/, per annum : and there was a covenant 
contained in that lease, on the part of the lessor, before the end of the 
term, to renew for a term of twenty -one years, and to renew, from the 
end of such term, for twenty-one, twenty-one, and fifteen years more 
(making in the whole, a term of ninety-nine years), at the said rent of 1/.; 
and the lease contained common covenants on the lessee's part to uphold 
during the term, and yield up the premises at the determination thereof, 
and with the commou remedies, of distress and entry, on default of pay- 
ment of rent 

By indenture of 4th August, 1770, Bird assigned the lease to tbe 
plaintiff, with all benefit of renewal. 

Soon after the execution of this deed, the plaintiff erected a house, &c. 
on the premises, in the building of which he laid out 700/. and upwards, 
and in 1772, mortgaged the same to Balthazar Burman, since deceased, 
for securing 5(10/. 

The rent of 1/. per annum was regularly paid till 1779, when the 
plaintiff went abroad; in November, 1781, the plaintiff became a bank- 
rupt, and Clever and Sheares were chosen assignees ; and 19th of March, 
1787, the commission was superseded, and during this time the rent was 
not paid. In 1784, the lessor died, having by his will appointed Anthony 
Chamier his executor. 

In 1785, the first term expired, but no application was made for t 
renewal. • 

[*416] *In Easter, 1787, Chamier brought an ejectment: but he dying 
soon after, his executors brought a fresh ejectment in Trinity 
term, and served the same on the tenants in possession, who delivered 
the same to the plaintiff (whose bankruptcy was then subsisting), and be 
delivered the same to the agent for the mortgagee, who entered into a 
treaty with the agent for the lessor of the plaintiff for a renewal, but which 
treaty was not carried into execution ; and in Michaelmas term following, 
the agent for the lessor of the plaintiff signed judgment in the ejectment, 
and sued out a writ of possession, and entered into the receipt of the rents 
of the premises. 

In November, 1788, the plaintiff applied to the agent of the lessor of 
plaintiff at law, for an account of the arrears of rent, and other costs and 
charges he had been put to, and, upon payment, for a renewal of the 
lease; but he objected that the plaintiff was neither legally nor equitably 
entitled to such renewal, and refused, on the part of William Elliot, tbe 
devisee of the lessor, to grant him such renewal. m 

Upon William Elliot's attaining his age of twenty-one, he was admitted 
to the copyhold, and sold the same to William Bentley, and it was by him 
devised, by will, to the present defendants. 

The plaintiff paid off the mortgage, and applied to the defendants for a 
renewal of the lease ; and, upon their refusal, filed the present bill, staging 
as above, and charging that the defendants pretended the action of eject- 

the nature of the subject demised ; and if the general rule is, that the request is not of the 
essence of the contract, the nature of the subject, especially a colliery, might make a (Ufl«" 
enee." See also Jackson v. Saunders, 1 Scho. & Lefroy. 443, 2 Dow. 437, &c. As to eoor» 
of equity discouraging suits for perpetual renewals, see the Editor's notes upon SomeryiUe v> 
Chapman, antea, 1 rol. 61, and Tritton v. Foote, 2 vol. 636, 637, in which latter the pnj^JJr 
case is slightly noticed, and which notice ought to be accompanied with the abote obtenv 
'fiotfs. 
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ment was brought, and judgment obtained, under the act of the 4 Geo. 2, 
stating the clause therein contained, which, as it was not relied upon in 
his Honor's judgment, it is not necessary to repeat here. 

The defendants, by their answer, admitted the facts stated in the bill, 
and particularly the service of the notice in the ejectment to the tenants 
in possession, and that no affidavit was made on signing judgment, which 
they insisted was not necessary under the act of Parliament ; and sub- 
mitted, whether they were compellable to grant a renewed lease : and that, 
if so, it should be upon payment for improvements and repairs made on 
_ the premises. 

This day his Honor pronounced judgment. 

•Master of the Rolls. [ # 4 17] 

This is a bill for a renewal of a lease granted by a person under 
whom the defendants claim. (His Honor stated the case, and with re- 
spect to the ejectment being under the act of Parliament, observed, that no 
steps were taken under that act, that it was a common declaration in 
ejectment, and no notice appeared to have been given to the plaintiff) 
And it prays it on the terms of putting the defendants into the same situa- 
tion, as if it had been granted at the end of the first term. The defence 
is, great delay on the part of the plaintiff. But I think, under the circum- 
stances of this case, the plaintiff is entitled to a renewal. 

The cases in Ireland, all depended on the circumstance of their being 
fines payable at certain times. They are mentioned in Vernon and 
Scriven's Reports; it was held in Ireland, that if the lessee would pay the 
fine, and interest for it from the time it had become due, the Court would 
indulge him with a renewal. 

The cases in the House of Lords, here, differed from the judgment of the 
Courts in Ireland. They are Vipon v. Rowley, Dom. Proc. 1774; Kam 
v. Hamilton, 1776; Bateman t. Murray, 1779. The determination of 
the last case, produced an act of Parliament in I r el and. t To the princi- 
ple of that case, I agree ; for Lord Lifford said it was determined upon a 
local equity. 

The question is, whether this is at all analogous to those cases. 

I agree with Lord Thurlow, in the opinion he gave in the House of 
Lords, in Bateman v. Murray. He said, " courts of equity will relieve 
the lessee, if he has lost his right by fraud of the lessor, or accident on 
his own part ; but will never assist him where he has lost his right by his 
own gross laches or neglect : " and again, u where the lessee has lost his 
legal right, he must prove some fraud on the part of the lessor, by which 
he was debarred the exercise of his right : or some accident or mis- 
fortune on his own part, which he could not prevent, by means 
•whereof he was disabled from applying for a renewal at the stated [*418] 
times, according to the terms of his lease." % 

Here the lessor covenanted to add a further term, upon an act to be 
done by the lessee. 

It is very different from the case of paying a fine with interest. 

I therefore subscribe to the principle of those cases. 

But this is, in effect, an original lease for ninety-nine years ; it provides 

t See an history of these decisions in Ireland, in Lord Lifford's speech, in the House of 
Lords there, on the appeal in Boyle v. Lrsagbt, Vernon and Scriren's Reports, 135, particu- 
larly from p. 142. See also Magrath v. Lord Muskerry. ibid. 166. See various others in 
Ridgw. P. C. Et vide Jackson o. Saunders, 1 Seho. & Lefroy, 443, et seq. Affirmed in 
Dom. Proc. 2 Dow. 437, and Lemnon v. Napper, 2 Scho. & Lefroy, 682, et seq. 

t His Honor read these passages from a MS. note of the case of Bateman o. Murray, in 
the House of Lords. 
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only for the payment of Ua year, during the first twenty-one years, and 
the succeeding terms. 

Then, in 1787, the man being under difficulties, an ejectment is 
brought, on the mere nonpayment of the 1/. a year, but it does not appear 
that there was not a sufficient distress on the premises. 

The ground, at first, was vacant ground ; and the plaintiff had laid oat 
I000£ upon it. 

No pains were taken to give him notice of the ejectment. 

The mortgagee endeavored to stop the suit, by a treaty for a new lease; 
but that was refused ; and the ejectment was proceeded on. 

It seems to have been merely an ejectment on a lease expired at 
law." 

This being so, what is the meaning of the case ? All the lessor stipu- 
lated for, was the payment of R a year. 

In order to refuse relief, there must be neglect on the part of the lessee, 
or a prejudice on the part of the lessor : but the lessors here do not pre- 
tend, that there was not a sufficient distress on the premises, or that they 
could not have their rent. 

The lease was intended to be for ninety-nine years ; the only reason 
it was not so, was, because it would not be legal under the 

custom. 
[*419] # No time was limited, by the lease, for the payment of rent. 

The lessor's covenant being that he would always grant further 
terms, the lessor might think himself not obliged to ask for renewals. (2) 

There was some degree of negligence, on the part of the lessee, if he 
was apprized of the ejectment, as the mortgagee was ; and now he comes 
for a favor, which he cannot have, but upon payment of costs : if be had 
applied in time, I would not have given the lessor his costs. It being, in 
equity, a lease for ninety-nine years, the plaintiff is- punished sufficiently 
by being obliged to come here for the renewal, which he should have had 
without. 

This is not shaking the cases in the House of Lords at all. 

Therefore, on payment of costs at law, and here, the plaintiff must have 
a renewal. 

The present lessor not only is not the original lessor, but he was 
applied to for the renewal, and refused; and, a year after, purchased the 
estate. 

Referred to the Master, to tax costs at law [and in this Court], and to 
take an account of the arrears of rent, and the money laid out in building 
and improvements, together with interest ; and on payment of the same, 
and of costs, the defendants must execute a lease for twenty-one years 
from 1775, with the same covenants. 

(3} This, however, conld hardly be said under the terms of the engagement to rent* 
11 before the end of the term." 
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Foley v. Percival. f Lincoln's-Inn-Hall, 2d and 3d August. 

(Reg. Lib. 1792. A. fol.561.) 

Exoneration of real by personal estate. (1) 

Matthew Deere, by his will, created a terra of 500 years, for the 
purpose of paying all his debts of what nature or kind soever ; and subject 
to the term, his real estates descended to Matthew Deere, Percival and 
Margery Deere, as his coheirs-at-law. Ann Bassett, being a creditor of 
Matthew Deere, after his death, demanded her debt ; and Matthew Deere 
Percival and Margery Deere, upon a liquidation of her debt, gave 
their bond *for the payment of it. Margery Deere, afterwards, [*420] 
made her will, by which she devised all that her moiety of the 
lands, &c, which she had taken by descent, as heir-at-law to Matthew 
Deere, subject to the incumbrances affecting the same, to trustees, upon 
trust to seJl the same, and out of the produce to pay certain sums of 
money to A. B. and C, and in such will was a proviso, that if such 
produce should be insufficient to pay such sums of money, the persons to 
whom they were given were to abate in proportion ; but she gave all her 
goods, chattels, and personal estate whatsoever, subject to the debts and 
legacies, to Posthuma Deere. Margery Deere, after making her will, 
together with her coheir Matthew Deere Percival, contracted to sell 
certain parts of their estate, which had descended from Matthew Deere, 
and before the purchase was completed, she died. Posthuma Deere died 
in the lifetime of the testatrix. After the death of Margery Deere, Ann 
Bassett, the creditor, filed her bill against the proper parties, for the pur- 
pose of having her debt paid. Upon the first hearing of the cause it was 
decreed, that the debt due to Bassett was to be paid out of the real estate 
of Matthew Deere, and that, as between the heir and personal representa- 
tive of Margery Deere, her personal estate should not exonerate her real 
estate. Afterwards, upon further directions, the contracts entered into 
for sale of Matthew Deere's estate were directed to be carried into execu- 
tion, and it was declared, that one moiety of the money arising from the 
sale belonged to Matthew Deere Percival, the other moiety to the per- 
sonal estate of Margery Deere, subject to his debts ; and, as it was sug- 
gested, subject to the legacies charged by Margery Deere's will, upon the 
moiety of the real estate descended upon her: and the real estate of 
Matthew Deere remaining unsold, was directed to be sold, and the money 
arising by such sale to be applied to pay the creditor Bassett, and if 
that fund should be deficient, to be paid out of the produce of the estate, 
contracted to be sold in Margery Deere's lifetime. Bassett the creditor 
having died, the suit was revived by her representative, Foley. The 
estate directed to be be sold produced sufficient to pay the debt ; but 
very little remained to pay the sums charged upon it by the will of Mar- 
gery Deere. 

Mr. Campbell, on the part of Jane Mackerath, one of the next of kin, 
and Mr. Abbot, for Matthew Deere Percival, in the same interest, 
contended, that the produce of the real estate, contracted *by [ # 421] 
Margery Deere to be sold, was personal estate ; and that her per- 

t For this case, in a former stage, see Mr. Cox's note on 2 P. Wms. 664. 

(1) See Hamilton o. Worley, an tea, 199, Lawson, v. Hudson, and D'Ancaster v. Mayer, 
antes, 1 vol. 68, 454, E. Tankerville v. Fawcet, Tweddell v. Tweddell, and Billinghnrst v. 
Walker, 3 vol. 68, 101, 162, 604, &c., and the notes to all these cases. 
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sonal estate was, in no event, to be applied to pay the sums charged upon 
the real estate by Margery Deere's will, bat that these sums were specific 
incumbrances upon the real estate devised by her will ; and if that fund 
failed, the sums must fail also : that such was clearly the intention of the 
testatrix, in this case ; but that, whatever such intention might be, de- 
cided cases proved that the real estate alone was to bear the burden ; and 
that the personal estate was not to be applied in exoneration of it; in 
support of which position they cited Amesbury v. Brown, 1 Vesey, 482 ; 
Lawson v. Hudson (ante, vol. i. p. 58) ; Arnold v. Arnold (Ibid. 401); 
Ward v. Dudley (ante, vol. ii. p. 316). The principle of marshalling is 
always applied to support the testator's intent, Lutkins v. Leigh, For. 53; 
here, it would be to counteract it. 

Lord Chancellor was of opinion, that the contract to sell did not convert 
the real estate into personal, to all purposes whatever ; (a) and that, in 
this case, it ought to be held not to be so converted, which would disap- 
point the testatrix's intention, as to the payment of the sums charged 
upon the real estate, by Margery Deere's will. He also seemed inclined 
to think that the personal estate ought, in the present case, to be applied 
to pay the sums charged on the real estate : and said there was no % 
occasion to vary the direction. (2) 

(2) His Lordship declared, that the legatee named in the will of Margery Deere had a lien 
as well on her moiety of the money produced from the estates she contracted to sell previous 
to her death, as on the moneys which had arisen from the estates which passed by her will, 
&c. &c. — R. L. 

(a) See 1 Story, Eq. Jur. ch. 3, § 64, g ; Craig r. Leslie, 3 Wheat. 563, 677. 



Legard v. Hodges. 



[Vide S. C. antea, 3 vol. 530, et seq., and 1 Ves. jun. 477.] Lincoln VInn-Hall, 

6th August. 

(Reg. Lib. 1792. B. fol. 679.) 

Upon a rehearing, decreed that the covenant is a specific lien on the estate. (1) 

This cause, which is reported ante, vol. iii. p. 530, was reheard 
before the present Chancellor, 19th of June last : the argument was to 
the same purpose as before. This day, Lord Chancellor pronounced 
judgment to the following effect : — 

The question is, whether the covenant of the defendant Hodges, to 
set apart and appropriate a third part of the rents, &c, was an equitable 
lien on that estate, the rents of which were so appropriated. I should 
hesitate to decide, that in every case where the party has a right to 
institute a suit in equity in relation to the subject-matter, such right 
passed an equitable lien, Collins v. Plummcr, 1 Wms. 104. This 
[•422] case stands clear of the question. • Hodges has bound himself to 
appropriate one third of the estate : at the end of two years, the 
covenant became a debt. The trustees in the settlement might have 
sued Hodges at law, and recovered damages for non-performance of the 
covenant. A bill would have been competent in this Court ; nay, necessary : 

(1) See the case on the former hearing, antea, 3 vol. 630 to 539, and Power v. Bailev. 1 
Ball & Beat. 49, 52, 206. " 
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there is no doubt that, on such a bill, the Court would have decreed 
Hodges to perform his covenant, and not left the parties to the necessity 
of bringing an annual action. A bill would have been necessary for a 
discovery, in order to ascertain the clear profits. The Court would, in 
such a case, I think, have appoiuted a receiver. If such a decree would 
have been made against Hodges, a positive charge would have been 
established, against the estate : in order to make the deed complete, there 
must have been such a decree. 

The defendants Turner and Johnson are not purchasers : there was 
no consideration. They are not creditors : there is a proviso in the 
deed, as to sums to be advanced, and to be received ; but not as to sums 
then due. Johnson and Turner are mere agents of Hodges, not trustees. 
There is no legal estate in them, as to the estates in the West Indies. 
As to the English estate, it is a demise to them, for twenty-one years, in 
case Hodges should so long live. The covenant in the marriage-settlement 
is recited in the deed : till 1785, they were to have nothing to do with 
the crop of the estate. They are not trustees : they are to be paid for 
their trouble ; they are liable to Hodges's creditors, of any sort : any 
creditor might have filed a bill against them ; the Court would have 
ordered them to account. 

The defendants insist they are only to account from 1790. Not so. 
Their title to receive, and Mrs. Hodges's title to be paid, one third, 
commence at the same period. I am of opinion that Johnson and Turner 
are to be considered as Hodges. I agree with the decree, except as to the 
introductory part, declaring them trustees, generally. If I consider them 
as accepting a direct trust, I doubt whether they can determine it. 
These persons are entitled to commission : (2) it is not so as to trustees. 
Declare that Hodges must specifically perform the contract ; and that 
Johnson and Turner, under the terms of the deed, must account with 
the plaintiffs. (3) (a) 

(3) It was referred to the Master, to certify whether any and what allowance ought to he 
made them for their commission-fees, journeys, and other trouble, pursuant to the deed of 
April, 1734. — R. L. 

(3) His Lordship reserved the consideration, whether the payments made in respect of 
mortgages or liens were to he allowed Johnson and Turner, or either of them, in the accounts 
directed as against the plaintiffs claiming under the settlement, and whether the said mort- 
gages and liens, or any of them, were to have any and what reference to the settlement ; 
and, with the above variations, the decree was affirmed. — R. L. 

(a) See 2 Story, Eq. Jar. ch. 83, § 1231. 

A distinction must be made between a covenant imposing a present, actual charge upon 
estates, and a covenant that the party will charge his estates ; in the former case, a specific 
Hen attaches ; in the latter, the covenant is personal only. Falkner v. O'Brien, 2 Ball & 
Beat. 223 ; Fremoult v. Dedire, 1 P. Wms. 422 ; Williams t>. Lucas, 2 Cox, 160. 
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[*423] "Alexander Anderson, Thomas Buxton, Henrt Hetnsan, 

and John Mackenzie, Assignees of Brough Maltby and 

George Maltby, Bankrupts, Plaintiffs, 

Thomas Maltby, Defendant. 

[Vide S. C. 2 Ves. jun. 244.] Lincoln's-Inn-Hall, 6th August. 

(Reg. Lib. 1792. A. fol. 693.) 

An account of a partnership estate, and of moneys paid to one of the partners, during the 

Sartnership, and after the dissolution of it, directed, at a distance of tour years after such 
issolution, under circumstances showing that the partner retired, from a conviction, that 
the partnership was insolvent. (1) 

This was a bill filed by the plaintiffs, as assignees of Brough and 
George Maltby, who had been partners with the defendant Thomas 
Maltby, for an account of moneys drawn out of the partnership by the 
defendant, during the time he continued a partner, and also an account 
of moneys received by him from the bankrupts since he retired from the 
trade; insisting that such payments were fraudulent and void as against 
the creditors of Brough and George Maltby, and that the defendant ought 
to be decreed to repay them to the plaintiffs as assignees of the bankrupts. 
The bill likewise prayed an account to be taken of the shares of the said 
Brough Maltby, Thomas Maltby (the defendant), and George Maltby, in 
the partnership concern, at the time Thomas Maltby withdrew, and the 
debts then due to the trade. And if it should appear that the partnership 
was at that time insolvent, then that Thomas Maltby might be decreed to 
pay his proportion of the debts due from the partnership ; but if, on the 
other hand, any part of the share or capital of the said Thomas Maltby 
in the said copartnership, after payment of the said copartnership debts, 
at that time remained, then that the proof of a debt which the said 
Thomas Maltby had been permitted to make under the said commission, 
as due to him on account of such capital, might be reduced to such sum 
as, upon taking the said accounts, should appear to be the share of the 
said Thomas Maltby, remaining in the trade at the time of the dissolution 
of the said copartnership. The facts of the case, as they appeared upon 
the pleadings and the evidence, were aa follow : — 

For many years preceding the year 1773, Brough Maltby, one of the 
bankrupts (and who was the father of the defendant Thomas, and the 
other bankrupt, George), was in partnership with John Dyer, 
[*424] under the firm of Maltby and Dyer. The defendant *Thomas 
Maltby had, at various times prior to the month of June, 1773, lent 
money to the partnership of Maltby and Dyer, amounting to 6200/., and 
in that month he was admitted a partner with Maltby and Dyer. This 
new firm continued until June, 1774, when Dyer quitted the trade, and a 
new partnership was formed between Brough Maltby, Thomas Maltby, 

(I) This was determined upon the ground of fraud. Note the circumstances ; and see per 
Sir T. Plumer, V. C. in Ex parte Peake, 1 Madd. Rep. 357. Lord Redesdale's notes refer 
to the case of Mr. Birch as in support of the present decision, and not contrary to it, as men- 
tioned in the argument, l Madd. Rep. 353. Lord Redesdale's note mentions it thus : " Ex 
parte Birch, in the matter of W. Panter, a bankrupt, 23d December, 1800." So that it seems 
not to have been before Lord Eldon (as noticed, 1 Madd. Rep. 353), but beforeLord Lough- 
borough, C. The doctrine, that in the case of solvent partnerships the creditors have no 
general lien upon the effects, or claim upon a retiredjmrtner, where there has been no fraud, 
is well expounded by Lord Eldon, C. in Ex _parte Ruffin, 6 Ves. 119, et seq., and various 
other cases ; as Ex parte Fell, 10 Ves. 347 ; Ex parte Williams, 11 Ves. 3, &c. Ac. And 
Sir T. Plumer refers to others in his judgment Ex parte Peake, 1 Madd. Rep. 357, 358. Sea 
also that case throughout, from p. 346, and Ex parte Harris, ibid. 583, et seq. 
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and George Maltby, under the firm of Brough Maltby and Sons. No 
articles of partnership were entered into, and the books used in the part- 
nership of Maltby and Dyer, and Maltby, Dyer, and Maltby, were carried 
on in the new copartnership, without any entry denoting its commence- 
ment. At the time of forming this new partnership, no additional capital 
was brought in by either of the parties, but Brough Maltby had credit 
given him in the books, under the title of " Brough Maltby's capital," for 
the stock in trade and outstanding debts due to Maltby and Dyer, and 
which were entered in the books as amounting to 1 1 ,796/. 25. 9d. Thomas 
Maltby had, in the same manner, credit given to him, under the title of 
" Thomas Maltby's capital," for the sum of 6200/., being what he had 
advanced to the partnership of Maltby and Dyer. And George Maltby 
had credit given to him, under the title of " George Maltby's capital,' 1 
for the sum of 332/. 15s. 6d. t which was a sum due to him from die co- 
partnership of Dyer and Maltby. 

The new partnership of Brough Maltby and Sons continued until 
April, 1784, when Thomas Maltby, finding the partnership in an insolvent 
state, retired from the concern ; but no public notice was given of the 
dissolution of the partnership, nor any deed of dissolution executed ; nor 
was any settlement made in the books, nor any valuation of the outstand- 
ing debts, but the books were continued without alteration ; and Brough 
Maltby and George Maltby remained in trade until 6th May, 1788, when 
they stopped payment; and on the 3d of November, 1788, they became 
bankrupts, and the plaintiffs were chosen assignees ; but no persons who 
were creditors at the time of Thomas Maltby's retiring from the trade 
appeared to have proved debts under the commission. During the time 
the partnership of Brough Maltby, Thomas Maltby, and George Maltby 
continued, Thomas Maltby drew out of the copartnership the sum of 
3904/. 15s. Id.; and after Thomas Maltby had retired from the said co- 
partnership, Brough Maltby and George Maltby paid Thomas Maltby 
several sums of money, amounting to 9467/. 145. 2d. 

•The plaintiffs insisted that Thomas Maltby, as well as Brough [*425] 
and George Maltby, knew, at the time that Thomas retired, that 
the partnership was insolvent ; but, the better to conceal it, no account 
was taken, and no bad debts written off; that the books were carried on 
without any alteration, and without any appearance of settlement ; that at 
the time Thomas Maltby left the partnership, it was well known that, of 
the debts due to the partnership, 22,239/. were bad debts; that other of 
the said debts, to the amount of 27,256/. 55. lOrf. were extremely precari- 
ous, and most of them have since turned out to be desperate; and that 
the defendant Thomas Maltby well knew the partnership to be insolvent 
at the time he retired ; which he was induced to do, at that time, on ac- 
count of the death of Mr. Bentley, who had above 20,000/. in the hands 
of Brough Maltby and Sons, which he suffered to remain without interest, 
and which sum Thomas Maltby apprehended the executor of Bentley 
would call in. 

At the time of Thomas Maltby's retiring from the trade, no account 
was taken of the situation of the partnership ; but the defendant Thomas 
Maltby insisted, that he had a right to draw out his share of the capital 
without regard to that, because Brough Maltby had agreed, both with 
him and George Maltby, to allow them 7}d. per cent, upon their respec- 
tive capitals, free from all risks ; and he set up three agreements to that 
effect, the one dated the 9th of July, 1776, whereby Brough Maltby 
assured to Thomas Maltby the sum of 701/. 25. lldL for his share of the 

vol. nr. 40 
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said trade from June, 1774, to June, 1775 ; and the sum of 724/. 16s. 
5}d. from June, 1775, to June, 1776 ; another dated the 2d August, 1777, 
by which Brough Maltby assured to Thomas Maltby the sum of 755/. 8s. 
7 id. free from risk, as an allowance for the profits of the trade from June, 
1776, to June, 1777 ; and by the last agreement, dated the 8th April, 
1780, Brough Maltby assured to Thomas Maltby, free from all risks, from 
the month of June, 1777, to the month of June, 1780, 7}d. per cent, on 
the defendant's capital, including, in the estimate of such capital, certain 
bonds which had been executed by Brough, Thomas, and George Maltby, 
for money borrowed for the trade, and which bonds Vere then outstand- 
ing. The defendant further insisted, that, upon the footing of these 
agreements, an account had been stated and settled between Brough 

Maltby and him, which ought to conclude the plaintiffs. 
[ # 426] *But the plaintiffs insisted that the three agreements were made 
between Brough Maltby and Thomas, without George Maltby being 
a party to them, and, therefore, that they ought not to bind the partnership 
estate; and that they were made with a knowledge of the insolvency of 
the copartnership, and fraudulent against the general creditors ; and also 
that they are void, as giving Thomas Maltby an absolute and certain 
usurious interest upon his capita], under the denomination of profit, he 
being indemnified against all risk and loss. The plaintiffs likewise ob- 
jected to the settled account, as being founded upon the agreements, 
which were themselves fraudulent against the creditors ; and also because 
the account was not settled at the time it bears date. The plaintiffs 
further pointed out several items which they alleged to be erroneous, and, 
amongst others, the two following; viz. 1st, the sum of 300/. for a legacy 
left to the defendant by his grandfather, in the year 1761, and received 
by Brough Maltby, and by him employed in the partnership of Maltby and 
Dyer, and concerning which no entry was made in the partnership 
books until the 10th of February, 1786; 2dly, a charge of 500/. as a 
portion, which it was alleged Brough Maltby, in the year 1773, agreed to 
allow the defendant Thomas, but which was never paid, nor was any entry 
made concerning it in the books, until the 10th February, 1786. The 
account was also insisted to be erroneous in charging compound interest 
upon the several items for which Thomas Maltby had credit, which mode 
of calculation makes the account 2521/. 16$. more in favor of Thomas 
Maltby, than it would have been if only simple interest had been allowed. 

The accounts have been adjusted in this manner between Brough 
Maltby and Thomas, upon the bankruptcy of Brough and George Maltby, 
Thomas proved, under the commission, the sum of 3678/. lis. Id. as a 
joint debt, being what remained due to him upon the account settled as 
before stated. 

On the 9th February, 1790, a dividend of 2s. in the pound was de- 
clared, which the defendant claimed ; and the assignees, by the present 
suit, not only resisted the payment of that dividend, but sought to have 
the accounts fairly settled, and to recall the payments which they urged 
to have been made to the defendant, Thomas Maltby, in fraud of the 

partnership creditors. 
[ # 427] # This cause was heard before the Lords Commissioners Ash- 
hurst and Wilson, who resigned the Great Seal without having 
made a decree ; which made it necessary to reargue it before Lord Chan- 
cellor, who took some days to consider, and then pronounced bis decree. 

Lord Chancellor. 

The sole question in the cause, is, whether the defendant was a real 
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band fide creditor, at the time of the several payments made to him by the 
bankrupts B rough and George Maltby. The rest is mere matter of ac- 
count, which the plaintiffs might perhaps have had in a petition in bank- 
ruptcy, but which they clearly may have in a bill. 

Thomas Maftby was not entitled to any specific share; but the mode 
of arranging the interests of the partners, seems to have been, that each 
should be entitled according to his share of the capital in the trade. 
The account, as made out in that manner, gives Thomas Maltby credit 
for 6200/., as his share, including, as the answer seems to admit, the 
300/. legacy, but the defendant insists that the 6200/. is exclusive of that 
sum. 

There were no articles of partnership between the parties, no limited 
period for its duration, no shares assigned. The whole was a family 
transaction, between the father and his two sons. The business was car- 
ried on from 1774, without any settlement of accounts. In 1776, Brough 
Maltby agrees to allow a net sum for profit to Midsummer, 1775, and in 
the like manner for the years 1776 and 1777. It was afterwards agreed, 
but at what particular period does not appear, that Brough Maltby should 
allow Thomas 7Jcf. per cent, on his share of capital in trade, including 
one third of the money borrowed, with an indemnification against all pay- 
ments. In the year 1784 an event happened, which very much affected 
the credit of the house, viz. the death of Bentley, who had 20,000/. in 
their hands. The defendant admits that, upon this, he determined to quit 
the partnership, and that if a proper allowance had been made for bad and 
precarious debts, the partnership would have appeared to be in- 
solvent, and that he had reason to suspect the solvency of # the [ # 428] 
house ; and that he determined to quit the trade, and secure pay- 
ment of his capital. Thomas Maltby went out of the partnership with as 
little ceremony as he came in. There was no account, no estimate of 
the debts, no deed of dissolution. The change of partnership was solely 
notified, by leaving out the letter s, making the firm Maltby and Son, in- 
stead of Maltby and Sons. No entry is made in the partnership books, 
until February, 1786, and then a balance of 9655/. is stated as due to 
Thpmas, as the amount of his stock in the former partnership, transferred 
to the new partnership. Between that time and 1788, Thomas Maltby 
received several sums of money. In May, 1788, the partnership of Brough 
and George Maltby stopped payment, and the bankruptcy happened in 
November following. 

There has beeu an examination of the books, by an accountant ; and 
from the state of the funds upon his deposition, it appears that if the de- 
fendant prevails, he will have gained about what the others have lost. 

The ground upon which the plaintiff's claim turns, is, that there was no 
real consideration for the payments ; but that it was intended to disguise a 
disposition of money, under color of a partnership. 

The defendant admits that he suspected the house to be insolvent; such 
suspicions admitted by a person having the means of ascertaining the fact, 
amounts to something like certaiu knowledge ; upon what principle could 
such a person honestly retire, and receive payment? One partner can 
only be indebted to the other for his share, after payment of all the joint 
debts. But his share, according to the state of the partnership funds, did 
not exist. It is argued, on the behalf of the defendant, that this was not 
the common case of a partnership, Brough Maltby having assumed all the 
responsibility. That argument for the defendant would have been equally 
good, for him to have enforced payment. But that could not be, because 
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it could have been demonstrably proved that there was nothing remaining 
as his share in the partnership. The agreements do not bind Broogh 
Maltby to pay personally, but they amount to no more than an admission 
of the extent of the credit to be given to Thomas Maltby, in the 
[•429} partnership stock. The payment must *have been taken out of 
the partnership effects, and pro rata, in proportion with the 
two other capitals. The sum carried to account, is subscribed in again 
to the partnership capital, which would have given him a right to rate 
higher in the division of what remained, in truth, to be divided, but not a 
right to a personal claim against the two other partners. Upon these ali- 
quot pans of the augmented capital, they had a right to share whatt What 
remained of the partnership property. The settlement of the accounts 
proceeds exactly upon this ground. The capital is supposed to be left in 
the trade, for the benefit of the remaining partners, to be drawn out in such 
sums as might be convenient. 

If all this is fictitious ; if, instead of a share of the profits, there is noth- 
ing to be divided but a share of the loss, the defendant cannot claim against 
real creditors. 

The defendant's counsel have said, this might be tried at law, and there- 
fore ought not to be decided here. It is true, the same rule must decide 
the case here, as in an action ; but, in this case, I think I am bound to 
decide it here. There must be an account, and the case requires that ex- 
amination of books, letters, and accounts, which cannot conveniently be 
had, in the course of a trial at nisi prims. I have tried whether I could 
direct any issue to be tried at law. Whether any balance was due at the 
time of the dissolution, is the obvious question : but that cannot be tried 
without an examination of the books, accounts, and of the parties. I do 
therefore declare that the settlement, of the defendant's capital in the 
partnership of Brough Maltby and Sons, at the time of the dissolution 
thereof, which the defendant admits by his answer was made up soon af- 
ter he quitted the partnership, which was 1st July, 1784, but which he 
admits was not entered in the partnership books till the 10th July, 1786, 
is not binding upon the plaintiffs, the assignees of the bankrupts ; and that 
the defendant, Thomas Maltby, could only be considered as a creditor of 
the bankrupts in respect of the effective balance of the stock of the former 
partnership, at the time of the dissolution thereof, transferred to the new 
partnership, (a) 

(a) Story on Partnership, § 163, and note ; Collyer on Partnership, B. 3, ch. 3, 5 3 (2d Am. 
ed.), 334, 335, 336 ; I HoTenden's Supp. to Ves. jun. 254 ; Eden on Injunct. (2d Am. ed.) 
34. See Marcy v. Clarke, 17 Mass. 330. 

[It was said in the argument of the case of Ex parte Peake, in re Lightoller, 1 Mad. Rep. 
363 ; on the one hand, that Lord Eldon had, in a case respecting Mr. Birch's house in Bond 
street, expressed great doubt as to the correctness of the present decision ; and on the other, 
that it had been sanctioned by him, on a petition by the executors of the late Sir Stephen 
Lushiogton. There is, nnfortanately, no printed report of his Lordship's opinion respecting 
k, except this Tague and unsatisfactory notice. The case, however, appears, as observed by 
Sir T. Plumer in the above report, to have been decided on the ground of fraud ; and it is 

Chable, that whenever it comes to be reconsidered, it will be found, upon that ground^ to 
•o been correctly determined ; the partners having entered into a contract, for the purpose 
of defrauding their joint creditors, agreeing to permit one to withdraw money out of the 
reach of the joint creditors : a contract which the Court held to be fraudulent and invalid. 

In these cases, the question, whether that which had been joint has become separate estate, 
depends upon the bonajides of the transaction. Accordingly it was determined, in the above 
case of Ex parte Peake, that the circumstance of the partnership being, at the time of the 
dissolution, in such a state, that their ioint effects were not sufficient to pay their joint debts, 
would not, per se, be sufficient to invalidate a dissolution fairly made. In that case, and in 
the subsequent one of Ex parte Harris, 1 Mad. Rep. 683, his Honor adopted the doctrine 
so well laid down in the luminous and elaborate judgments of Eldon, in Ex parte Rnffin, 
• Yea. U» (which was followed by Ex parte Fell, 10 Ves. 347), and Ex parte Williams, 
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And his Lordship directed the necessary accounts, that the parties 
should be examined upon interrogatories, and a production of books 
and papers, and reserved the consideration of costs, and further direc- 
tions. (2) 

(2) This agrees with the Register's book. 

1 1 Ves. 3. The result of his Lordship's reasoning shows it to be established, that among 
partners clear equities subsist, amounting to something like lien. But while they remain 
solvent, a joint creditor has no equity as against the joint effects. He has the power of 
suing, ana, by process, creating a demand, that will directly attach upon the partnership 
effects ; but he has no lien upon or interest in them, in point of law or equity. His equity 
to have the joint effects applied, is through the medium of the partner, as the joint creditors 
must be paid, in order to administer justice to the partners themselves. Thus, the represen- 
tatives of a deceased or the assignees of a bankrupt partner, are not strictly partners with 
the surviving or solvent partner ; but, in both those cases, that community of interest re- 
mains, which is necessary until the affairs are wound up ; and that requires, that what was 
partnership property before, shall continue, for the purpose of a distribution ; not as the 
rights of the creditors but as the rights of the partners themselves require ; and it is through 
the operation of administering the equity, as between the partners themselves, that the 
creditors have that opportunity. 

But if the joint creditors do not interpose, and the partners dissolve the partnership, and 
divide the property, and it is assigned by deed, and possession delivered ; if there is no fraud 
impeaching the transaction, the joint property becomes, and is throughout to be treated, as 
the separate property of the party remaining. If the Court should say, that what has at 
any time been joint property should always remain so, the consequence would be, that no 
partnership could wind up its affairs ; therefore a bona fide transmutation of the property is 
understood to be the act of men dealing fairly, winmng up the concern, and binds the 
creditors. 

But though partners may bona fide agree to dissolve the partnership, and that what was 
before joint shall become separate property, yet such agreement will not be effectual, un- 
less possession of the partnership property be given according to the contract. The mere 
dissolution does no more than declare, that the partnership is not to be carried on any 
farther, except for winding up the affairs ; and he who has actual possession, has it clothed 
with a trust for the other, to apply the property to the debts ; which will qualify the nature 
of his possession, so that it cannot be said that he has the sole possession of the specific 
effects or debts, to bring it within the statute of James. Ex parte Williams, cit. ante. Ex 
parte Harris, 1 Mad. Rep. 589. 

The doctrine in the above cases was also confirmed in Ex parte Rowlandson, 1 Rose, 416 ; 
but as, in that case, a bill had been filed, alter the dissolution and assignment, by the retiring 
partner against the other, alleging fraud in the non-performance of the articles of dissolution, 
and praying an injunction and receiver, which were ordered ; Lord Eldon held, upon a sub- 
sequent bankruptcy, that such interference of the Court restored the property to its original 
character, as joint property ; unless the plaintiff in equity had, by his conduct, between the 
time of his obtaining the injunction, and the bankruptcy, rendered nugatory the effect of 
such interference ; upon which point an inquiry was directed. — Eden.] 



•Duke of Bolton v. Mart Charlotte Williams and [*430] 
Others. Lincoln's-Inn-Hall, 10th August. 

(Reg. Lib. 1792. A. fol. 505, and 709, b.) 

Court will retain moneys decreed to parties, on the application of persons having claims 

upon them. 

Tms was a petition of Thomas Hammersly, praying that two several 
sums of 875/., and 675/., might be paid by the Accountant-General to the 
petitioner, as trustee under an indenture of the 18th of January last, in- 
stead of being paid to the defendant, Mary Charlotte Williams. 

The petition stated the said indenture, by which, reciting that Mary 
Charlotte Williams was indebted to Anthony Steventon, a party thereto, 
in 281/. 45. Ad. upon bond, and in 568/. 155. &d. for money lent, and ad- 
vanced pending the litigation of this cause, the said Mary Charlotte Wil- 
liams sold to the petitioner the sums of 875/., and 675/. (being the arrears 
of the annuities in the pleadings in this cause mentioned), in trust, to 
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pay the said Anthony Steventon the said sum of 850/., with interest for 
the same, and all costs to be incurred by him, and to pay the residue, if 
any, to her ; and appointed the petitioner her attorney, to receive the said 
arrears. 

It stated that, on the 17th January, they obtained an order directing 
the Accountant-General to transfer the said two sums to her ; which 
transfer was made, but she did not accept the same, because it was made 
to her as wife of John Williams, and she would not have been able to re- 
ceive the dividends, or sell the stock, without the consent of her hus- 
band, whom the Court had considered as having no interest, the same 
being arrears of an annuity granted to her for her sole and separate use 
and benefit. 

The petition further stated, that the defendant had, on the 27th of July, 
caused the Court to be moved, that the said two sums might be transfer- 
red to the Accountant-General, and that he might sell the same, and pay 
the produce thereof to her ; which motion the petitioner could not oppose, 
not having notice thereof. It therefore prayed as above stated. 

Mr. Shuter supported this petition, on the ground of lien upon the 
[*43l] arrears now in Court; and that the Court would not suffer # Mrs. 
Williams to take the money out of Court, against her own act in 
making it a security for Steventon's debt. He said, in the present case, 
the petitioner had a right, at least, to have the money detained till the 
parties could be brought before the Court by a bill. He cited a case of 
Sty It v. Style, at the Rolls, 13th of February last, where, upon a petition 
Ex parte Oliver, his Honor had made an order, upon a receiver, not to 
pay over moneys in his hands, till further order, in a matter far short of 
the present, as it was for annuitants : and also, a case of Butler v. Strat- 
ton, where upon a petition Ex parte Hall, at the Rolls, after Trinity term 
last, his Honor had ordered a share of a residue to be detained in 
Court till further order, on the. petition of a person having claims upon 
it, though the consideration was disputed, and refused to enter into that 
matter. 

Mr. Attorney-General opposed the petition. He admitted the principle 
and practice of the Court ; but said here was not a proper affidavit of the 
consideration paid. 

But a fuller affidavit being produced, 

Lord Chancellor ordered the 850/. to be retained by the Accountant- 
General, and the remainder paid to Mrs. Williams. (1) 



Lib, 



1) A farther order was made in this matter on the 4th November following. See Re;. 
vbi supra, fol. 709. b. 



[•432] •BANKRUPTCY. 

General Order. (1) 

[As to superseding commissions of bankrupt.] (1) 

Wednesday, 26th June, 1798. 
Whereas, by the practice which hath obtained for some years past, 
eight gazettes must have been published after the issuing a commission of 

(l) As to the construction of this order, see Ex parte Leicester ; Ex parte Layton, 6 Vt*. 
429, 434 ; Ex parte Ellis, 7 Ves. 135 ; Ex parte Freeman, 1 Ves. and Beam. 34, and 1 ruse 
Rep. 390. 
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bankrupt, before any other person than the attorney who sued out such 
commission can procure the same to be superseded for want of prosecu- 
tion : and whereas, the time so allowed for prosecuting such commissions 
as are to be executed in the city of London is found to be unnecessarily 
long, and the preference which the attorney suing out such commission, 
obtains in superseding the same, for want of prosecution, and consequently 
in suing out another commission upon the petition of some other creditor, 
immediately after such supersedeas, hath been likewise found to be preju- 
dicial to the due course of proceeding in the suing out and prosecuting 
commissions of bankrupt ; I do therefore order, that any commission of 
bankrupt which shall be sued out from and after the twenty-sixth day of 
June, instant, and to be executed in the city of London, shall be supersed- 
able (for want of prosecution), at the expiration of fourteen days, and 
not sooner, after the date thereof; (2) and that any commission of bank- 
rupt which shall be sued out from and after the said twenty-sixth day of 
June, instant, and not to be executed in the city of Londou, shall be su- 
persedable for want of prosecution at the expiration of twenty-eight days, 
and not sooner, after the date thereof. And I do further order, that one 
day shall elapse after the expiration of the said fourteen or twenty-eight 
days before any order shall be made for such supersedeas ; and that the 
application which shall in the course of that day be first made by any 
other attorney or solicitor than the attorney or solicitor at whose instance 
the supersedable commission was issued, for a supersedeas of such com- 
mission, and for a new commission to be issued, shall be preferred to an 
application for the same purposes by the attorney or solicitor who sued out 
such supersedable commission. 

Loughborough, C. 



i? 

6 V. 



2) Not supersedable, however, until the writ actually issues. Vide Ez parte Leicester, 
^es. 429 ; Ex parte Lay ion, ibid. 434, &c. 



•SITTINGS BEFORE MICHAELMAS TERM. [*433] 
34 Geo. 3. 1793. 

Knox v. Simmons. Lincoln's-Inn-Hall, 30th October. 
(Reg. Lib. 1792. B. fol. 591. b.) 

Notice for payment of a mortgage at 3 o'clock, is not forfeited where there is an attendance 

before 4 o'clock. 

Upon a motion of Mr. Attorney-General, that the plaintiff, Knox, 
might pay the interest upon the mortgage from the 5th of July ; the case 
appeared to be, that Knox, the mortgagor, gave notice that he would pay 
off the mortgage on that day at three o'clock : Simmons, the mortgagee, 
attended at the Master's chambers, a quarter before three, and waited 
there till a quarter after three, when neither the mortgagor, or any 
person on his behalf attending, he went away. Mr. Knox soon after, and 
before four, attended. 

Mr. Mansfield, and Mr. Hollist, stated it to be the practice at the Rolls, 
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that, upon an appointment at a given hour, an attendance at any part of 
the hour was sufficient. 

And of this opinion was Lord Chancellor, and he said, that an boor 
was to be considered as a twenty-fourth (aliquot) part of a day ; and an 
appointment at a given hour was satisfied by an attendance before the 
next : Mr. Simmons should have stayed till four o'clock. (I) 

(1) The order now made was, that he should pay the money between three and four 
o'clock on a certain day. — R. L. 



[*434] "Chambers and Others v. Thompson. (1) 

LincolnVInn-Hall, 1st November. 
(Reg. Lib. 1792. A. fol. 723.) 

Demurrer to a discovery of trading, overruled. (1) [A demurrer good, if confined to ques- 
tions as to having committed an act of bankruptcy.] (2) 

This amended bill prayed (inter al.) that the defendant might set forth, 
whether he did not, for many years previous to the year 1782, carry on 
trade as a merchant, and was not a trader within the intent and meaning 
of the several statutes of bankrupts, in the way of trade or business, and 
with a view or design to gain a living thereby ; and whether he had not 
been denied to his creditors, or concealed himself to prevent his being 
arrested ; interrogating to different acts of bankruptcy, and whether a com- 
mission had not been issued against him, and whether he was not justly 
indebted to the petitioning creditor : and the bill stated a great variety of 
acts of trading as a merchant and underwriter, and a variety of acts of bank- 
ruptcy; that a commission had issued in the year 1782, and that the plaintiffs 
were chosen assignees, and stated various actions brought by them in that 
character, against several persons, for securities assigned and money paid 
by the defendant after acts of bankruptcy committed, in which actions 
they had recovered, and other proceedings in which the validity of the 
bankruptcy had come in issue and been established; and particularly an 
action brought by the defendant against the messenger, to try the bank- 
ruptcy which was afterwards non-prossed. 

The defendant put in a demurrer to so much of the bill as prayed a 
discovery of the trading and acts of bankruptcy stated in the bill, and 
insisted that the plaintiffs are not entitled to have from the defendant, nor 
is he bound to make any answer or discovery which may be made use of 
by the plaintiffs, for the purpose of establishing any commission of bank- 
ruptcy against the defendant, or may tend to criminate himself, or subject 
him to the bankrupt laws. 

Mr. Graham, and Mr. Johnson, in support of the demurrer. 

The bill states a long detail of facts to show trading and acts of bank- 
ruptcy committed by the defendant, and the question is, whether the 
defendant can be called upon to discover facts that will establish his own 
bankruptcy. The demurrer goes to the trading as well as the bankruptcy. 
There is no instance to be found, where a trader has been con> 

(1) See on this case, which was affirmed on a rehearing (17th March, 17M). the 3d edit, 
of Lord Redesdale's Treatise, pp. 161, 162, and Wilfis on Pleading in 6q. 866, ^nd 
note (a). * " 

(2) See Sir S. Romilly's note of the judgment, pottea, 436, note (3). 
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pelted to discover ^whether he was a bankrupt, or had committed [*435] 
any acts of bankruptcy. Not lo rely on the old cases where bank* 
rupfcy is considered as criminal, though it certainly is so as a lavishment 
of the property of his creditors, a man cannot be called upon for a dis- 
covery of that by which he shall incur any penalty or forfeiture. It is 
impossible to say that a bankrupt does not incur a penally, when he is 
put into the state (except the safety of his person) of an outlaw, and 
deprived of all the rights of property. The 5 Geo. 2, expressly makes it 
a fraud. 

There are no cases precisely to this point, but the principle has been 
decided. Thus a widow who holds an estate durante viduitatc, shall not 
be compelled to discover a second marriage ; or a clergyman having a 
living of 8/. in the king's books, shall not be compelled to discover an 
acceptance of a second living, Bottler v. A ling ton, 3 Atkyns, 453. 
A bankrupt forfeits his real estate. (Lord Chancellor said he could not 
be held to forfeit by paying his debts, he rendered to the creditors only 
what is their own.) The real estate is not the creditor's, but by the 
operation of the bankrupt laws. The bankrupt laws give no authority to 
the commissioners to exercise the power given to them, till the trading 
and acts of bankruptcy are proved. As to the demurrer going to the 
trading, this was necessary, as the trading is material to the act of bank- 
ruptcy. The trading, though not a crime itself, is part of the fraud, as 
without it there cannot be a bankruptcy. There never was a case where 
such a discovery was compelled. Where the bankrupt petitions to super- 
sede the commission, there is no instance of an order that he should be 
examined on interrogatories, as to the act of bankruptcy ; yet there might 
be some reason for it in that case, as he comes for a favor which would 
be refused him, except on the terms of his making a full discovery. It is 
a common thing for a bankrupt to bring an action to try his own bank- 
ruptcy; but there is no case of a bill filed, in consequence of such action, 
to examine him as to the act of bankruptcy. There was a late case 
where your Lordship thought too much pains had been taken to prove an 
act of bankruptcy (Mr. Day's case, on petition just before the vacation) ; 
there, a short bill would have brought out the fact. 

Lord Chancellor overruled the demurrer, as extending to the 
trading as well as to the act of bankruptcy, to which it should # hnve [*436] 
been confined; but said he did not mean it should be understood 
that the defendant could be asked as to an intention to defraud. (3) (a) 

' (3) Sir S. Romilly's note of the judgment (in Lord Colchester's MS. collection) is as 
follows : " Lord Chancellor. You cannot ask a man whether he intended to defraud his 
creditors, nor whether he has committed an act of bankruptcy ; hut you may ask whether 
he traded or not." This decision affirmed on a rehearing;, 17th March, 1794. Prom Lord 
Colchester's MSS. 

(a) See Wigram on Discovery (Am. ed.), PI. 127, et seq. ; Glynn v. Houston, 1 Keen, 
329; Story, Eq. PI. ch. 10, 1 622, ch. 11, § 584, 697. 

[It was laid down by the Court of Exchequer, in The East India Company v. Campbell, 
1 Ves. 247, 248, that if the defendant is not obliged to answer the facts, he need not answer 
the circumstances, although they hare not such an immediate tendency to criminate ; and 
Lord Eldoo, in Clartdge v. Hoare, 14 Ves. 65, and Paxtoa r. Douglas, 16 Ves. 239, con- 
sidered that a defendant has a right to insist that he is not to be compelled to answer, not 
only the broad and leading fact, but any fact, the answer to which may furnish a step in the 
prosecution. The determination in the present case appears, at first sight, difficult to be re- 
conciled with these opinions ; but the extent of the protection to which the defendant is 
entitled, must always depend upon the degree of connection between the leading fact, and 
those circumstances which the defendant contends he is protected from answering, as having 
a criminating tendency; for, as observed by Lord Hardwicke in Pinch v. Pinch, 2 Ves. 493, 
it would be £oine a vast way, and tend to cover facts, which ought to be discovered in a 
court of equity, if a defendant might amy, that a discovery might, by possibility, tend to 
VOL, IV. 41 



322 Mason v. Gardiner. [1793. 

criminate him, when no question is asked that may tend thereto ; and accordingly his Lord- 
ship, though he thought a defendant could not be compelled to answer whether Tie is married 
or not, as that might subject him to ecclesiastical penalties, yet must answer whether he had 
a legitimate son. This was further illustrated by Lord Hardwicke in Wearer v. Earl of 
Meath, 2 Ves. 103, by the case of a bill of discovery of waste, charging defendant to be 
tenant for life, and that he committed waste ; and praying, that he may set forth and dis- 
cover whether he is not tenant for life. He laid it down, that the defendant might plead to 
the discovery, whether he hath committed waste or not, but not whether he is tenant for 
life or not. Vide also Redesd. Tr. on PI. 158, 231 ; Beames's Elements, 258, et seq. ; 
Franco v. Franco, 3 Ves. 368. — Eden.] 



Mason v. Gardiner. 

[Vide S. C. 1 Fonbl. T. Eq. 25.] Lincoln VI nn- Hall, 1st November. 

(Reg. Lib. 1792. B. fol. 630.) 

Demurrer to a cross-bill to hare an usurious security delivered up, not offering to pay the 
sum really due, allowed. (1) 

Bill filed by the plaintiff, as executor of his late futher, praying that 
four bonds entered into by his said late father and John Graham to the 
defendant, might be declared null and void, and might be delivered up to 
be cancelled. It stated as follows: that Alexander Symson and Walter 
Robertson, residing in Grenada, being desirous of purchasing a lot of 
land in Tobago, belonging to the defendant, who resides in Ireland, by 
agents there, treated with him for the purchase; but the defendant re- 
moving to London, the plaintiff's late father, and the said John Graham, 
as the agents of Symson and Robertson, agreed with the defendant for 
the same, for the sum of 2520/., after a deduction of 114/. 155. due to 
the crown ; and it was agreed that 405/. 5*. should be paid to the defend- 
ant on his executing the conveyance, and that the other remaining 20(H)/. 
should be paid by five yearly installments of 400/. each, to be secured by 
the joint and several bonds of the plaintiff's late father and the said John 
Graham, and the conveyance should be made to the plaintiff's said late 
father as a trustee for Symson and Robertson, which was carried into 
execution; that the 405/. 5s. were paid, and the plaintiff's said late father 
and John Graham executed five bonds, dated on or about 14th September, 
1770, to the defendant: by the first of these bonds, plaintiff's late father 
and John Graham bound themselves, their heirs, &c, in the penally of 
1 120/., for securing the payment of 560/. on the 14th September, 1771, 
which 560/. was therein inserted as the first installment of 400/ and also 
one year's interest, at the rate of eight per cent, on the 2000/., being 
the whole amount of the five installments, to the day when the bond was 
to become due. The second bond was in the penal sum of J 0567. for 
securing payment of 528/. on the 1 4th September, 1772, being the second 
installment, and the interest of the four last installments, from the 14th 
September, 1771, to which period such interest at eight per cent, had 
been included in the former bond : The third, fourth, and 
[ # 437] •fifth bonds wereiii like manner, for securing the payment of the 

(t) See Scott v. Neshit, antea, 2 vol. 641, and the Editor's note ; where the distinction it 
remarked, that, in the general jurisdiction in bankruptcy, assignees are not compellable either 
to pay the money originally advanced, or to make any offer to do so. See 9 Ves. 84, and 
3 Yes. and Beam. 14. 



1793.] Mason t>. Gardiner. 323 

several installments, on the 14th September, in the three subsequent 
years, including the interest at eight per cent, on each respectively. The bill 
insisted that the sum secured by the said bond, being so partly compounded 
of an interest calculated at the rate of eight per cent, was thereby rendered 
usurious and void. 

It also stated, that the lands had been conveyed by plaintiff's late 
father, to Symson and Robertson ; and the first bond had been paid by the 
pluintiff's late father, when it became due; the death of the plaintiff's 
father, and t hut the plaintiff had become his personal representative; that 
the four last bonds remained in the possession of the defendant; and that 
the defendant had filed hia bill against the plaintiff as executor of his 
father, and others, for obtaining payment of the second of such bonds, and 
prayed as before slated. 

To this bili the defendant demurred for want of equity, because the 
plaintiff had not, by his bill, offered to pay the principal sum for the pay- 
ment of which said several bonds are alleged to have been executed ; 
although, upon the plaintiff's own showing, such principal sums appear to 
have been justly owing, and not to have been discharged. 

Mr. Attorney- General, in support of the demurrer, contended that the 
plaintiff, in his bill, should have offered to pay the principal : he cited the 
case of Fitzroyv. Gwillim, ] Term. Rep. B. R. (134), that a pawner 
could not bring an action for goods pawned, without tendering the sum 
really due with legal interest ; and said this offer was the only ground 
upon which the Court could decree payment of the principal money really 
due ; without it, the Court could only dismiss the original bill. He also 
added, as cause of demurrer, that the bill did not waive penalties, and 
therefore could not be maintained. 

Mr. Leach, in support of the bill, contended that it was not necessary 
to waive penalties, where, from the length of time, there could be none ; 
that here no interest had been paid for sixteen years : that the question 
here was, whether the plaintiff had not a right to come here, for a dis- 
covery of the usurious facts. If a plaintiff had come here, origin- 
ally, to enforce an •usurious transaction, the Court would admit of [*438] 
a cross-bill by way of defence. If so, then as to the relief: the 
relief prayed is, that the defendant may deliver up a bond, which is un- 
conscientious, and of which he can make no use, either here or at law. 
The Court will decree this, on the principle of preventing circuitous 
suits. With respect to offering to pay the principal ; it is true, a person 
coming here for equity, must do equity ; and, therefore, if the party 
originally came here to avoid the usurious contract, he must offer to pay 
principal and interest really due. But in a cross-bill, it is not neces- 
sary to give the Court jurisdiction : the Court has jurisdiction from the 
original bill. The rule is laid down in all the books of practice, that 
in a cross-bill it is not necessary to state a ground of equity. The de- 
murrer admits the bond to be usurious. The original bill must be dis- 
missed. Can there be an equity to retain possession of a piece of waste 
paper, unless there is an offer to pay the principal money ? 

Mr. Attorney-General referred to Scott v. ifisbet (ante, vol. ii. p. 649), 
where Lord Thurlow thought, that though a security executed here, for 
more than legal interest, was void, it must stand as a security for money 
really due with legal interest. 

Mr. Solicitor-General mentioned Dewar v. Span, 3 vc 1. Term. Rep. 
B. R. 425. 
Lord Chancellor. The bill calls upon the defendant to give up the 
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security : it admits the principal doe, and therefore ought to offer payment; 
the defendant has a right to keep the security, whether it is available or 
not, if he thinks fiL (2} (a) 

Demurrer allowed. 

(2) The Laid Chancellor added. " The drcnmstance of iu being a cross-bill makes do 
difireace." From Sir S. Raamilly's ante ia Laid Colchester's collection. 

(a) The anthoruies to this point are cited ia aote (a) to Scott v. Nesbit, 2 Bra. C. C. 649. 
It is against tonicie a ce , that the bono we i shoald hare fall relief, and at the same lime 
pocket the money l ean ed , which may have been granted at his own mere solicitation. He 
who seeks equity at the hands of a conn of sanity, may well be required to do eqaiiy. 
1 Storr. Eq. Jar. eh. 7, § 301. A conrt of eonity will not aid a plea of asarj, at law, br 
compelling a discovery, aniens the debtor, in bis bill, tenders the sum actually borrowed, 
with the htwwA i a atifrt . Tapper a. Powell, 1 John. Ch. 43f ; Rogers a. Rnthbon, ib. »7. 
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•King v. Holcombe. Lincoln's-Inn-Hall, 1st Nor. [*439] 
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Plea thai Ule person through whom the plaintiff' claimed died a bachelor and without issne* 
ordered to eland for an answer, with liberty to except. 

The plaintiff; by bill, claimed to be next of kin to Martha Stew- 
art, who died intestate, tracing his relationship from 'Daniel King [*440] 
the common ancestor, by Francis his grandfather, through Francis, 
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plaintiff's father, Martha Stewart being descended from the eldest daughter 
of Daniel King. 

To this bill, the defendant pleaded that Francis King died at Eltham in 
Kent, in the year 1691, a bachelor; and, by way of answer, he denied 
that the said Francis King ever had a son named Francis, or any other 
issue whatever. ( I ) 

In support of this plea, it was said that it meets the plaintiff's title, 
and reduces the whole question to one point, and that such a plea is ad- 
missible ; that Lord Thurlow, in Hall against Noyes (ante, vol. iii. p. 
483, in p. 489), contradicted his determination in Nt toman v. Waitis 
(ante, vol. ii. p. 143): (a) that the Court will not grant an account, 
whilst the plaintiff's title is doubtful, as it would be immaterial; and, if 
immaterial, the Court will not grant it. Sweet v. Young, Arab. 353. 

The plea was ordered to stand for an answer, with liberty to except, 
but not as to the account 

(I) This answer would seem to overrule the plea, if it could have been supported other- 
wise. 

(a) See notes (6) and (c) on page 147. 



[•441] 'MICHAELMAS TERM. 

34 Geo. 3. 1793. 

Read [Reid] v. Bowers. 
(Reg. Lib. 1793. B. fol. 10.) 

Motion granted, for an injunction (I) for one partner against another ; (3) the defendant being 
iu con tempi, and served personally and not appearing. 

In a suit by one partner against another, Mr. Scafe moved for an in- 
junction to restrain the defendant from receiving any more of the partner- 
ship funds, (l)and for a receiver (2) to be appointed; he stated great 
abuses, that the defendant was in contempt, and, though the notice of 
motion had been served both upon his solicitor and upon himself person- 
ally, he did not appear. 

And upon these grounds Lord Chancellor made the order. (3) 

(1) Mr. Brown's report seems very erroneous as to part of this case. It does not appear that 
a receiver was even applied for. — Reg. Lib. 

(2) The Court is very cautious in granting a receiver in partnership concerns. It inter- 
feres, in such instances, in gross cases of fraud, exclusion, imminent danger, &c. See 
Harding r. Glover, 18 Ves. 281. < Eden on Injunct. (2d Am. ed.) 369, 360, and the note * to 
page 369, and cases there cited. There are cases, in which an injunction will he granted, 
although a receiver is refused. Haru t. Schrader, 8 Ves. 317 ; Eden on Injunct. (2d Am. 
ed.) 359, and note (*). This will not be done merely on the ground of there being a 
dissolution of the partnership : it will be granted wherever there is a violation of dutv in 
the partner, or a breach of contract. H 8 refine v. Glover, 18 Ves. 281 : Charlton i». Poufter, 
19 Ves. 148, note. The mere apprehension of one partner, that the other will misapply the 
partnership funds, is not a ground for an injunction to restrain him from interfering with 
the partnership accounts, and effects. Woodward v. Schatzell, 3 John. Ch. 416. 

(3) In ih*e principal case, the order was for an injunction only. — Reg. Lib. 
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Ltttow v. Lttton. November 7, 8, 12. 
(Reg. Lib. 1793. B. fol. 169. b.) 

Though a hill of review (t) cannot, in general, be bronght to reverse a decree after twenty 
years, that bar does not apply to persons having contingent interests, and then not exist- 
ing, or under disabilities. The testator being married, and in ill health, devised the es- 
tates in question, after failure of issue male of his own body (and issue male would have 
taken under his marriage settlement), to the defendant (who was his heir-at-law), for life, 
with remainders over ; Lord Northington declared, that the devise, beinv after a general 
failure of issue male, was too remote and void, and that the defendant took as heir-at-law; 
that declaration reversed upon a bill of review. (2) 

Br articles of agreement, bearing date the 8th March, 1743, between 
John Robinson Lytton, Esq., then an infant, and his guardian on the one 
part, and Leonora B re re ton, then also an infant, and her mother and 
guardian on the other part, in consideration of the intended murriage be- 
tween John Robinson Lytton and Leonora Brereton, John Robinson Lyt- 
ton agreed thai he would, within one year after he should attain his age 
of twenty-one, by fine or recovery, settle the estate in question to trustees, 
to the uses therein mentioned, atid inter alia after the decease of John 
Robinson Lytton, if Leonora Brereton should survive him, as con- 
cerning a part of the estate of the yearly value of *l 100/ , to the [ # 442] 
use and intent, that she might take an annuity of 700/., during the 
joint lives of herself and her mother, and after the death of her mother an 
annuity of 500/. during her own life, for her jointure, and, subject thereto, 
and to a term for 300 years, to the first and other sous of the marring*, 
in tail, remainder to John Robinson Lytton, in fee; and the trusts of the 
term of 300 years were declared to be for raising younger children's portions 
in manner thereiu mentioned, and if but one such child, the portion of 
10,000/. The marriage took effect. 

In the year 1747, John Robinson Lytton suffered recoveries of the 
estates, and declared the uses as follows: " to such uses, intents, and pur- 
poses, as the said John Robinson Lytton, by any deed or deeds, to be by 
him duly executed in the presence of two or more credible witnesses, or 
by his last will duly executed in the presence of three or more credible 
witnesses should declare, limit, and appoint, and in default of appointmeut, 
to himself in fee." 

John Robinson Lytton never executed any deed in execution of this 
power, except by mortgaging part of the estates, and never settled the 
estates in pursuance of the articles. 

There was issue of the marringe only one daughter, who intermarried 
with John White, Esq., and died in 1701, under age, and without issue. 

On the 2 (5th January, J 762, John Robinson Lytton, being then about 
39 years of age, and in a weak state of health (and his wife being then 
living, and about 37 years of age), made his will, and thereby gave to his 
wife an annuity of 700/., during the joint lives of herself and of Ann Bre- 
reton her'mother, and after the decease of Ann Brereton, an annuity of 
500/. during her life, in satisfaction of the like rents which, by articles on 
their marriage, were agreed to be settled upon her for her jointure, with 
such powers as by the said articles were limited, and further charged his 
estates in the county of Hertford, &c , except Kuebworth, &a, with pay- 

(1) As to hills of review generally, see Mr. Beames's valuable notes, in his edition of the 
Orders in Chancery, p. 1, &c. 

(2) See Fearae's Exec. Dev. 444, at seq., and Cruise, Dig. vol. 6, 474, 489, 490, 491, 
•tseq. 
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ment thereof, and also with the payment of all his just debts (except such 
as were charged upon his Welsh estate), funeral expenses, and such lega- 
cies as he should leave by such will, or any codicil thereto; and sub- 
[*443] ject thereto, he *gave and devised, on failure of issue male of his 
body, his said capital messuage, called Kuebworth Place, and all 
his manors, Ate. in the counties of Hertford, Essex, and Bedford, to Ellis 
Young and William Lloyd, and their heirs, &c. in trust, by mortgage or 
sale of his said manors, &c. (excepting K neb worth Place and its appur- 
tenances), to raise such sums of money as would be sufficient to pay bis 
debts (except as before), charges, and legacies, as his personal estate 
should be insufficient to pay ; and after payment thereof, to convey so 
much as should remain unsold, to the use of Richard War burton (now the 
defendant Richard Warburton Lytton), son of his sister, Barbara War- 
burton, for life, remainder to the same trustees to preserve contingent re* 
mainders, remainder to his first and other sons in tail general, remainder 
to his first and other daughters in tail, remainder to his own right heirs: 
with a proviso, that the persons in possession should take the name and 
use of the arms of Lytton, and should procure an act of Parliament for 
that purpose : and he gave to the said Richard Warburton, when in pos- 
session, power of jointuring to the amount of 500/. a year, of charging the 
premises with portions to younger children to the amount of 6000/., and 
of leasing. He then gave an annuity of 50/. per annum, to Mr. Ellis, his 
tutor, or 500/., if he chose to take the same in exchange for the annuity : 
and gave other annuities and legacies, and made his wife, Young, and 
Lloyd, executors. 

April 3d, 1762, the testator died, leaving Leonora his widow, and the 
defendant Richard Warburton, an infant, his nephew, and his heir-at-law, 
and the widow alone proved the will. 

In 1763, during the minority of Richard Warburton Lytton, and long 
before his marriage, a bill was filed in this Court, in which he by his next 
friend was plaintiff, and the widow, the trustees, and John White, were 
defendants, praying inter alia that the defendants might deliver up the 
possession of the estates to Richard Warburton Lytton : and the cause 
came on to be heard before Lord Northington, then Lord Chancellor, 
26th July, 1764; and his Lordship made a decree, by which he declared 
the testator's will to be well proved, and that the trusts thereof ought to be 
carried into execution : and further declared, " that the devise to the said 
Richard Warburton Lytton, after a general failure of issue male, was 
void, the contingency being too remote : and that therefore the 
[•444] said Richard Warburton Lytton would take the # premises in ques- 
tion, subject to the charges thereon, as heir-at-law of the said tes- 
tator," and his Lordship declared the 10,000/. to be a debt upon the estate 
due to said John White, in right of his late wife (the testator's daughter), 
and his Lordship directed accounts of furieral expenses, debts, legacies, 
and annuities; and if the personal estate should not be sufficient to pa/ 
the same, a sufficient part of the real estate should be sold or mortgaged 
to make up the deficiency, and proper directions were given for that pur- 
pose. 

Richard Warburton Lytton attained his age of twenty-one years, in 1766, 
and was let into possession of the estates, except the Mansion House and 
parts which were in the possession of Leonora the widow, and in 1*68, 
he intermarried with Elizabeth Joddrel, his present wife ; previous to that 
marriage, articles of agreement were entered into, whereby Richard War* 
burton Lytton covenanted to convey to trustees, the estates in question 
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(subject to the estate for life of Leonora Lytton, in part thereof), to the use 
of himself for life ; remainder to trustees to preserve contingent remainders ; 
remainder, as to part thereof, to secure a jointure for his said intended 
wife ; remainder, as to the residue, to trustees for raising portions for 
younger children ; remainder, as to all, to the use of the first and other 
sons of the marriage in tail-male ; remainder to Richard Warburton Lytton, 
in fee. 

The marriage took effect, and the plaintiff Elizabeth Barbara Lytton is 
the only issue of the marriage. 

Leonora Lytton, the widow, died 1790, and defendant took possession 
of the house and park at Knebworth. 

The plaintiff filed her original bill, praying that the devise by John 
Robinson Lytton, by his will, to the trustees, might be declared to be good, 
and the trusts thereof carried into execution, and that it might be refer- 
red to the Master, to take proper accounts. 

This cause coming on before Lord Thurlow, Chancellor, 24th January, 
1792, the principal question was then fully argued, but his Lordship, con- 
sidering himself bound by Lord Northington's decree, declined giving any 
opinion upon it; and it stood over to consider whether a bill of review 
might not be filed ; it came on again 1st March, 1792, when it was 
ordered, by consent, that the *plaintiff should be at liberty to [*445] 
amend her bill so as to make it in effect a bill of review, with lib- 
erty to the defendants to plead to, or answer it, as they might be advised. 

The bill was accordingly amended by charging manifest error in the 
decree, and that, under the will of John Robinson Lytton, the plaintiff is 
entitled as tenant in tail general in equity, to the several manors and other 
hereditaments by the said will devised, subject to the estate for life of the 
said Richard Warburton Lytton her father, and the contingent remainders 
to his first and other sons in tail general, and to the charges thereon by 
the marriage articles of 15th April, 1668; and prayed that so much of the 
decree as she was aggrieved by, and of which she complained by her said 
bill, might be reviewed and reversed. 

The defendant, Richard Warburton Lytton, by his answer to the ori- 
ginal bill, admitted the will, decree, and articles upon his own marriage, 
and stated that he paid off several debts of the said testator, and had taken 
assignments of some of them, and not of others, to trustees for himself, 
and submitted to the judgment of the Court what interest he took under 
the several deeds, and the decree ; admitting that the said decree was 
made several years before the plaintiff was born, and therefore that she 
was not bound thereby : and claimed, in case the Court should be of 
opinion that the devise to him was good, to be entitled to be repaid, out 
of the estate, the debts, &c. he had so paid. By his answer to the amend- 
ed bill, he stated that the said decree was pronounced 26th July, 1764, 
and was afterwards duly entered and enrolled, and that upwards of twenty 
years have elapsed since the time of pronouncing the said decree, and the 
entry and enrollment thereof; and therefore submitted whether the plain- 
tiff was not bound and concluded by the said decree, and the enrollment 
thereof; and that there was no error on the face of the said decree, and that 
the plaintiff was not aggrieved thereby, and insisted on the said decree, the 
enrollment thereof, and the lapse of time of upwards of twenty years, in 
bar to the amended bill, and the relief prayed thereby. 

The others were only formal answers, submitting the interests of the 
several defendants to the judgment of the Court. 

•The cause came on at Lincoln' s-Inn-Hall, before the present [*446] 

vol. iv. 42 
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Lord Chancellor, on the 15th July last, and was then argued by Mr. At- 
torney-General, Mr. Graham, and Mr. Richards, for the plaintiff, but it 
then stood over till the present term, when 

Mr. Attorney-General, Mr. Graham, Mr. Richards, and Mr. Alexander, 
argued for the plaintiff to the following purpose. 

The plaintiff insists that the decree of Lord Northington is erroneous, 
and that she is not barred by it. This is not within the cases that have 
determined that, after twenty years, a decree shall not be reversed by bill 
of review, Edwards v. Carrol, 5 Bro. Par. Ca. 466 ; Smith v. Clay, Amb. 
645 (ante, vol. iii. p. 639, n.) : the parties in those cases were not under 
disabilities. But there has been no case where the rule has been extended 
to infants, Jenner v. Tracy , and Belch v. Harvey, 3 P. Wms. 287, n. 
show that length of time will not bar persons under disabilities. Here 
the /plaintiff did not exist at the time of the decree : it would be a mon- 
strous proposition to suppose her bound by it. The bar from length of 
time is not established by any positive law, but only upon principles of 
policy and convenience. This Court proceeds upon an analogy to the 
statutes of limitation, which do not apply to infants, or persons under dis- 
abilities, till after the disability is removed. 

Then the question is, what the testator meant by the words in failure of 
issue male of his body : and this is clear from every clause in the will. 
He certainly meant in failure of issue by his then wife, not a general fail- 
ure ofissuejand unless it can be made out that he meant a general failure 
of issue, the devise is not too remote ; where the intention of the testator is 
limited to a failure of issue by a wife then alive, that intention has been 
effectuated, Jones v. Morgan, Fearne, 329 (3d edition), Wellington v. 
Wellington, 1 Blackstone's Rep. 645, 4 Burr. 2165 (where it is particu- 
larly said of the decree in this case, that, " it was not a determination, 
upon contest and argument"), French v. Caddel, 6 Bro. P. C. 58. This 
was intended as a present, not an executory devise ; it was to take place 
immediately on his decease, if he did not leave issue male of his body liv- 
ing at that time. At the time of making his will he was in a weak state 
of health, he had a wife in good health and younger than himself. 
[•447] He could not possibly have # any other issue male in contemplation 
than issue by her : he makes a provision for her, and appoints her 
executrix. He meant to act upon the interest that he had under the mar- 
riage articles, which provided for issue male of that marriage, and which 
issue male he could not defeat by his will. Even supposing he had an 
idea of issue male by a future marriage, that issue would take estates-tail 
by implication, which would support the devise over, but the true construc- 
tion of the will is, if he should not leave issue male by his then marriage 
living at the time of his death, which is the general sense of failure of is- 
sue, and is not too remote. 

Mr. Solicitor-General, Mr. Mansfield, and Mr. Stanley, for the defend- 
ant. 

The present cause is of great importance, because this Court acts dif- 
ferently upon the property of infants, and other persons under disabilities, 
from the courts of law; such persons are bound here by acts done whilst 
they were under such disabilities at law : there, when the disabilities cease, 
they are capable of acting, notwithstanding judgments given during their 
disability. Here an infant is bound by accounts taken during his infancy. 
At law, if tenant for life levy a fine, and the trustees for preserving contin- 
gent remainders do not enter, the infant is not bound when the estate for 
life is exhausted. But there is no case where this Court has overturned a 
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decree pronounced twenty years before, because a party has become inter- 
ested who was not then in existence. It is true, there is no instance to be 
produced to the contrary : but the gentlemen on the other side have shown 
none, that an infant so circumstanced can proceed after twenty years. 
This was not one of those cases, where an infant has a day to show cause. 
The decree is binding on the infant. It has been determined, that, after 
twenty years, there cannot be a bill of review, and that the time runs from 
the decree pronounced, Smith v. Clay (ante, vol. iii. p. 639, n).- It has been 
said, from the case of Wellington v. [Veiling ton, that " this decree was not 
on an argument," but it appears by a note of it, taken by Master Ord, that 
this was not the case. The note is as follows : " Warburton v. Lytton. 
The oniy question upon which a doubt in this case arose, was 
whether the plaintiff, under the will, would take a tenancy *for life, [*448] 
with remainder to his first and other sons in tail-male, or whether 
the devise was void, and he was to take in fee, as heir-at-law to the testa- 
tor. 

" The case was, John Robinson Lytton, after some devises, and sub- 
jecting all his estates to payment of his debts and legacies, gave the 
remainder (in failure of his own issue male) to trustees, to the use of the 
plaintiff for life, and then to his first and other sons in tail-male, remainder 
to his first and other daughters in like manner. 

" Lord Northington. I am of opinion, that the devise over to the trustees 
is void, for, being only in failure of his issue male, it is too remote, and 
falls within the case of Lady Lanesborough v. Fox, and is therefore void ; 
and the plaintiff must take the estate as heir-at-law. Decreed accord- 
ingly." 

The objection to this decree remaining in force, was not first made by 
the defendant, but Lord Thurlow thought, that he could not act upon it 
till this decree was removed ; and, therefore, this bill, originally filed for 
other purposes, was turned into a bill of review. The inconveniences of 
removing this decree will be immense. Mr. Lytton was taught by it, that 
he was tenant in fee, subject to the incumbrances ; he has exercised acts 
of ownership upon the estate, for which he must, if he is not tenant in 
fee, be accountable to his daughter ; and this after a lapse of twenty-nine 
years ; but if it is her right, she must have it, although the rule certainly 
has hitherto been, that, after twenty years, a decree has been held to be 
conclusive; as it is absolutely necessary, in many cases, that the Court 
should act, notwithstanding contingent rights, which was exactly the case 
here; and it has been thought sufficient to bring the parties, having real 
existing interests, before the Court. (Lord Chancellor, I cannot unravel 
acts done under an old decree. But the Court cannot fix a limitation to 
suite, that is a legislative act : and the Court can only adopt the rule of 
law. The general rule is, that equitable interests are bound by the same 
limitations as legal interests.) Then, if the decree is liable to be re- 
examined, we contend that it is right. It is unquestionable, that a devise 
*' in failure of issue male of the testator," is too remote. Devises 
are circumscribed by bounds ; and if the testator # make a devise, [ # 449] 
which the law will not permit, his intent is defeated. This is un- 
questionably the case, where he gives upon failure of issue male of his 
own body, Lady Lanesborough v. Fox, Forrester, 262. 

There is nothing in the present case to qualify the words, or to show 
that the testator did not mean an indefinite failure of issue; the charges 
have been relied on, but they prove no such thing; so as to the annuity 
to the tutor, and the provision for his wife ; but surely he might provide 
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for a wife who might survive him, without excluding the possibility of her 
dying, and his marrying again ; nor does the providing for the appoint- 
ment to a vacant living during Richard Warburton Lytton's minority 
show it : all these are as consistent with his idea of having a future wife, 
and issue by her, as not. 

Lord Thurlow, when this case was argued before him, and the case of 
Morgan v. Jones cited, thought that case turned upon its special circum- 
stances. 

It was contended on the other side, that the devise to Richard War- 
burton Lytton was an immediate devise ; and this was maintained upon 
three different grounds. The very uncertainty introduced by the gentle- 
men, in this way of arguing the case, is a strong reason to support Lord 
Northington's decree, that the devise is to be construed to be upon an 
indefinite failure of issue. 

The first ground on which the position was maintained, was, that the 
words " on failure of issue," were not intended to affect the devise, but 
only to describe an incumbrance, till the removal of which the devise 
could not take place ; that the estate of Richard Warburton Lytton was 
an immediate devise, and failure of issue male, did not mean of all issue 
male, but issue male by Eleanora Brereton. 

The second, that it was an immediate devise, but describing an 
event, failure of issue at the death of the testator. 

Thirdly, It was admitted, the event was a general failure of issue, 
[ # 450] but that it was an immediate devise of an estate-tail to # the tes- 
tator's own issue, and the devise to Richard Warburton Lytton 
was a remainder. 

That learned men can contend any proposition on three such incom- 
patible grounds, affords a strong reason for abiding by the clear sense of 
the words of the devise. This degree of congruity is at least necessary, 
that persons who have to determine the question, may form one opinion 
upon it. 

On the first construction, that the words are intended to describe a 
certain incumbrance on the estate, Jones v. Morgan has been cited. 
That certainly was a peculiar case. There, the estate was settled by the 
marriage settlement upon the sons of the marriage ; there were two sons 
of the marriage living. The testator took notice of the settlement, and 
did nothing in contravention of it. He disposed of lands which he had 
purchased ; and if his sons should die without issue, then he gave and 
devised the remainder. So that he adverted to its being an interest in 
remainder of which he was disposing. He then proceeded to limit estates 
to the first and other sons of Thomas Morgan, and appointed his wife 
guardian of the children, till they should attain twenty-one. The ques- 
tion there was, whether the devise to Thomas Morgan was not void, as a 
devise over after failure of issue male ; the judges of the King's Bench 
were of opinion, on a case sent from the Court of Chancery, that the issue 
of a second marriage was not in the testator's view, and that it was a 
remainder after an estate-tail. The Lord Chancellor was of opinion with 
the judges, that a second marriage was not in view ; but as to the estate- 
tail, he thought himself bound by the case of Lanesborougk v. Fox. It 
was affirmed in the House of Lords, on the ground taken by the Lord 
Chancellor, that it meant issue by the present wife. The only ground 
upon which that case can be supported, is, that it was an executory devise, 
subject to the event of the testator having issue by his then wife. It 
would have been of great importance in that case, if Sir William Morgan 
had married a second wife, and had a son. 
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The effect of the words of one will, when carried into another, must be 
taken with all their consequences ; this would be a sufficient rea- 
son for holding Jones v. Morgan no authority but # where the par- [ # 451] 
ticular case applies. All the devises there are expressly such as 
to show that the testator was disposing, subject to the incumbrance of 
having two sons who must take. In that case, too, he made the wife 
guardian of the children, which was inconsistent with his providing for 
the issue of a second marriage. 

In the present case, the will is far from being consistent with the mar- 
riage articles. With respect to the wife, she was, by the articles, to take 
in different events, 500/. and 700/. a year for life. By the will he gave 
her Knebworth for life, in satisfaction of, not in conformity to, the articles. 
He gave her the use of his house and park, in case she chose to reside 
there, which he could not do as against his issue by her ; therefore he 
did not mean to give it subject to the incumbrance, but in satisfaction of 
the incumbrance: and by "issue male" he must have meant, •• issue 
male of a future marriage," rather than of that marriage: the words 
import a probability that Richard Warburton Lytton might not come into 
possession, therefore the gift to him was not immediate. The devise is 
so repugnant to the articles, that it is impossible to say he meant it subject 
to the incumbrance created by them. We submit, therefore, that the 
intent of the testator, in this devise, is clear and plain. 

Suppose there had been issue male by Eleonora Brereton born after 
the will, and the testator had then died, such issue male would have been 
entitled to an estate-tail, subject to the 700/. a year. The question 
would have been, whether the testator would have been bound by the 
articles. 

Suppose he had had issue male by a second marriage, it is contended 
it would have been a revocation of the will : but it could not be so, as to 
the charge of debts and legacies. 

The will is intelligible throughout, if he thought himself not bound 
by the articles : but it is inconsistent, if to be taken subject to the 
articles. 

This is a case in which, whatever may be the inclination of the Court 
to confine it to issue by Eleonora Brereton, the Court cannot so con- 
fine it. If there is not sufficient in the will to give it that con- 
struction, there is not enough to contradict the express * words. [*452] 
The rule of law is, that the natural sense of the words must 
prevail. 

It is equally a future devise, whether he means issue by the present or 
a future marriage. 

The second ground admits, that the devise does not mean subject to an 
incumbrance, but that it is upon an event — the failure of issue male. 
The case of Wellington v. Wellington (4 Burrow, 2165), was argued, at 
least, on this ground, that there is a distinction between "default of 
issue" and " on failure of issue " ; that the latter supposes that issue will 
exist, the other does not, and was consistent with there never being issue, 
as well as the issue dying in his lifetime. The case might be decided 
without that distinction. It might be of great importance ; for if " on 
default " does not mean the same as " in failure," many cases could not 
be supported. Mr. Blackstone admitted that, if the distinction could not 
prevail, he could not support the devise after a general failure of issue. 
There was nothing in that will inconsistent with its being an immediate 
devise at the death of the testator. But here it is in his contemplation 



334 Lytton v. Lytton. [1793, 

that Richard Warburton Lytton might not take. In French v. Caddel, 
6 Brown's Pit. Cas. 58, the ground on which it was determined is not 
clear; there could not be a doubt about the intention, but it would have 
been difficult to have determined that the devise there was good, without 
overturning the doctrine of Lanesborough v. Fox, and other cases. 
The ground on which it was argued was, that the words described the 
event of a general failure of issue. Determinations to the same effect 
have been made on the words " default of issue," with respect to personal 
estate ; and it has been uniformly decided, that, unless there were 
words to tie it up to the time of the testator's decease, such a gift 
was too remote. The cases on real and personal estates are collected in 
Fearne. 

The third ground on which it is argued admits, that the words describe 
an indefinite failure of issue, but that an estate-tail must be implied to the 
issue of the testator. In the case of Lanesborough v. Fox, all the judges 
held, that Lord James did not take an estate-tail by implication. That 
was a devise of a reversion in fee, of an estate settled on the marriage of 
James, and the words were, " in failure of issue of the body of the 
[*453] said James *Lane, and for want of heirs male of my body, to his 
daughter." And in Jones v. Morgan, where the same ground was 
thrown out, in aid of the others, the Lord Chancellor and Judges in the 
House of Lords, thought it would not do. These are cases against an 
estate-tail being raised by implication. There are no cases of an estate- 
tail being raised by implication, except where the gift is to the heir-at- 
law, or a person who takes in exclusion of the heir-at-law. In Walter v. 
Drew, Com. Rep. 372, the words were, " if my son William should 
happen to die, and leave no issue of his body, then and in that case, and 
not otherwise, he gave his lands to Richard his son." Here the first 
son William was held to take an estate-tail by implication, because, 
otherwise, he would have taken the whole as heir, and therefore, that 
the words would reduce his interest. The operation of the will was 
not to devise, but to limit the estate ; but here the words could not limit 
the operation of the devise, and therefore could not give an estate-tail 
by implication; there are no words to exclude the heir-at-law taking 
generally. It is impossible to make any thing of this argument in this 
case. 

There is nothing in the will from which it is necessarily to be implied, 
that he made the will in contemplation of the articles; therefore the 
words must have their general sense, and it is at least as probable, that he 
meant a failure of issue by another, as by the present marriage. 

The words must have their usual sense, unless they are shown to be 
used in some other : and that not being the case, the decree is right, and 
ought to be affirmed. 

Mr. Attorney-General, in reply. 

I admit that a devise on failure, or in default of issue male, of the 
testator (for I do not mean to take the distinction between the two ex- 
pressions), where expressed in these terms generally, will be too remote 
and void. 

On the other hand, it is clear, especially with respect to personal 
estate, that the Court will lay hold of the slightest circumstance to narrow 
the general construction of those words : that the Court has not given the 
same latitude in the case of real estate I must admit, though I cannot 

account for it. 
[•454] •jjj Farth v chapman (1 Wms. 663), different senses were 
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given to the same expressions, with respect to the different species 
of estate ; but from the case of Porter v. Bradley (3 Term Rep. 1413), 
we find that distinction begins to be doubted. 

If it appear that the testator, by failure of issue, meant issue by his 
present wife, or not leaving issue, or if his issue should die, the will must 
have its effect 

Here it is said that he meant, if he had a son by another wife, that son 
should take. It is clear that, if he had a daughter, he did not mean that 
she should take. It is sufficient for my client that (by accident, if you 
will) he had no son by another wife. 

All these cases are considered as cases of hardship; they are, in 
fact, only cases of surprise upon the testator, which the Court cannot 
help. 

The question in this case is, whether attending to the rules of construc- 
tion usually applied to discover the intention of testators, the testator has 
not clearly expressed his intention. 

As to the right of the plaintiff to come into Court. I am ready to 
admit that, where a devise has been acted under for twenty years, it is a 
good reason for not opening the question again. With respect to the 
present decree, I say nothing as to persons under disabilities, as infants, 
feme coverts, or non-existing. I am not discussing what is the conse- 
quence of their coming, after their disabilities are removed, because it is 
unnecessary in this case. In cases where sales have been decreed, and 
purchasers, &c. would be affected, it may be that, from necessity, such 
decrees will bind parties, though under disabilities at the time ; but where 
the decree has not been carried into execution, there can be no objection 
to letting such parties in. 

What is there in this decree to shut out the present plaintiff from hav- 
ing the matter again discussed ? 

Lord Northington has subjected the estate to payment of debts, 
funeral expenses, and legacies ; there is only one purpose for *which [*455] 
the decree was to act upon the estate of Lytton, the father; and 
the only difficulty was, as to the conveyance of the estate to him, whether 
it should be the fee entire, or agreeable to the uses of the will. How does 
the principle of necessity apply, as between him and his daughter ? The 
cause was never brought on for further directions, and no conveyance 
has ever been made, therefore the principle of necessity does not apply. 

Lord Thurlow was of opinion in the Selby cause, that it was difficult 
to find a principle to bind even a person who was a party to it, as to a 
part of the decree which was unnecessary as to him. Here the decree has 
not ordered anything to be done inconsistent with the claim of the present 
plaintiff. 

Then, to consider what was the meaning of the will. 

Lytton, the testator, was clearly bound by the articles, though at the 
time of their execution he was an infant. 

In Drury v. Drury (3) (5 Bro. Pari. Cases, 570), it was held that a 
female infant was bound by a marriage settlement. The same point was 
held in this Court in Durnford v. Lane (ante, vol. i. p. 106), it was a con- 
tract which either of them might affirm. In this case, they suffered, after 
he was of age, a recovery, which was covenanted by the articles to be suf- 
fered. Could Lytton, the testator, say, that his estate was bound, without 
binding him ? If his estate was not bound by reason of his infancy, hers 

(3) 2 Eden, Ca. Lord Northington, 39, et seq., and 3 Bro. P. C. 492, 8vo. ed. 
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would not be so on account of her infancy, but he took 3000/., part of her 
estate. Lord Northington, in his decree, thought Lytton bound by the ar- 
ticles; he considered the 10,000/. as a debt on the estate, (a) which it 
could not be, unless Lytton was bound by the articles; and if be was 
bound as to the 10,000/. there is no reason why he should not be bound 
throughout. The Court will not suppose him, when he made the will, 
forgetful of the obligation. He knew the nature of his right, that he had 
the estate fully, except subject to issue male by Eleonora Brereton. 

Then he makes a will, which would have the same effect, whether he 

used the expression made use of here, or not ; he might suppose his wife 

would survive him; then, by " failure of issue male " he must 

[*456] mean " issue male by her," and he considered # the event of the 

issue male by her, so little probable, that it would be a present 

devise upon his death. 

Why does he make provisions inconsistent with the articles 1 Because 
he took it for granted that issue male would never arise, or that he should 
not marry again and have issue male. He. considered his present situa- 
tion, only considering his wife as a widow without children. The case 
that he contemplated has happened, and it is not my business to consider 
what his intention was in other events. 

With respect to the charges, the words, " failure of issue male," must 
be implied ; for he could not give such charges as against his issue : the 
true construction therefore of the charge of debts and legacies, is, I give 
them as I can give them, that is, in the contingency of having no issue 
male by that marriage ; he has not expressed any intention as to issue by 
any other marriage. 

The difficulty of the other construction would be, that the devise, as to 
the charges, would be to take place on failure of issue male of the present 
marriage, but not as a devise, till after a general failure of issue; the pro- 
vision for the wife is consistent with the articles which had provided for 
her 500/. a year, in one event, 700/. a year in another. 

As to the cases, they prove that the words, " failure of issue" may be 
used in the special sense of" issue by my present wife;" Jones v. Morgan, 
Wellington v. Wellington, and French v. Caddel, all show, that if the con- 
science of the Court is satisfied, that the testator used the words in that 
sense, it will do what he meant should be done. In Jones v. Morgan, the 
words were strong to show he meant issue by any other marriage, as well 
as by the present ; but the Court thought that by making the wife guardian, 
he contemplated her surviving him. The case of Wellington v. Welling- 
ton is decisive of the present. As to French v. Caddel, the argument 
drawn from it is quite mistaken. As for Lady Lanes borough v. Fox, by 
the settlement there was an estate-tail in remainder ; by the will there was 
an estate-tail, in failure of issue male of the testator; besides he could not 
mean to give a life-estate after a general failure of issue. That case is 
neither more nor less than this, that a person having a reversion 
[ # 457] after 'estates settled on the marriage of his son, by giving that 
reversion, shows he means, after the failure of such issue as the 
settlement provided for. 

Then it comes to this, that the practice will allow your Lordship, if you 
are satisfied in your conscience that he meant to give an estate to take 
place at his death, to adopt that construction. 

If, before the cause had come on for further directions, a child had been 

(a) See 2 Macpherson on Infants, ch. 38, 9 1 (Eng. ed. 1843), 524. 
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born, who could take under the will, the Court would have heard that child 
be tore it made its decree. 

Mr. Dunning, in Wellington r. Wellington, said, the decree in this case 
passed without argument, and by the note produced, it does not seem 10 
have been much considered; and when it was on before Lord Thurlow, he 
expressed great doubt. 

Lord Chancellor said, he thought the case worthy of great consider- 
ate n, as the defendant had been induced to treat the estate as his 
own ; and, as the daughter was of age, such an arrangement might be 
made as to render a decree unnecessary : that the testator's unfortunate 
contemplation of the possibility of future issue stood in the way of every- 
thing. 

The cause stood over, 

And this day (12th November) the cause stood for judgment. 
Lord Chancellor stated the case, and spoke to the following effect : — 
Immediately after the death of John Robinson Lytton, a bill was filed 
by the present Richard Warburton Lvtton, by his next friend, claiming 
as heir-at-law. The cause was heard in 1764, and a decree made, by 
which it was declared that the limitation, being after a general failure of 
issue, was too remote, and that he took as heir-at-law. Accounts were di- 
rected to be taken, and White's charge of 10,000/. was decreed to be a 
chirge upon the estate. It appears, that after the decree, the accounts were 
made up. an inventory of the furniture at Kueb worth was made 
•out, and debts were paid ; but there was no further application [ # 45S] 
to the Conrt. 

In I76S, Richard War burton Lytton married, and, by articles, made 
himself tenant for life, remainder to issue male, but there was no limitation 
to daughters, and provision was made for the wife. The only issue of that 
marriiige is a daughter, the present plaintiff. 

Before she came of age, she filed a bill, which has been turned into a 
bill tif review, praying to reverse the former decree. 

The preliminary objection is, th it after twenty years from the decree 
enrolled there can be no bill of review. (6) 

I shall not take up much time on this subject, as I am clearly of c pin- 
ion, that this bar cannot be objected against an infant, or any person under 
the disabilities specified in the statutes of limitation. 

Limitation of suits is not a judicial power, but a legislative one. The 
rules of limitation are not matter of policy, but of positive law. Erpedit 
Rriptiblira tit ait finis litium, but this is not the business of the judge, for 
that would be jus Hare not jus Hictre. 

Lord Guildford says, there was no limitation of time for a bill of review, 
and this continued the rule during his life. 

Bat afterwards there was an alteration; the Stat. 1 1 & 12, W. 3, limit- 
ed the time for writs of error to reverse judgments at law. 

A decree of this Court is as a judgment at law. Lord Camden, in giving 
judrmeut in S.nitk v. Clay (ante, vol. ii. p. 639, u.), expressly says, that 

(6) A Mil of review for error* apparent on the face of the record, will not lie after the 
time when a writ of error coul.i he brought ; for courts of equity govern themselves in this 
pmicular hv the analogy of the common law, in regard to writs of error. In the courts of 
the United Stales, hills of review for errors, apparent upon the face ol decrees, are limited 
to fire years, th*t being the limitation of Writs of Error upon judgments at law. Thomas 
t. Harvie, 10 Wheat. 146 ; Story, Eq. PI. § 410. 

See also Buckner ». Porker, 7 Dana. 61. Rills of review, founded upon matter dehor* the 
record, are not barred in Kentucky, by the lapse of three yean from the rendition of the 
decree. Benson p. Cutter, 6 J. J. Marsh. 610. 

vol. iv. 43 
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equitable rights are subject to the same bars as legal rights : (r) and it is 
so where this rule can apply : but it is not so when against infants, or till 
five years after they attain their age. 

Then there is no objection ; the accounts may now be taken just as they 
might have been at first, under the decree. No third persons are affected, 

it rests between the father and daughter. 
[•459] *The next question is, whether Lord Northington's declaration 
thnt the devise is too remote, be well founded. 

There is no person I more respect than Lord Northington : but this 
case does not appear to have been determined after that deliberation, 
which will give it the sanction due to a decree of Lord Northington. 

1 attended the Court at that time, and have no recollection of the case. 
It seems by the note to have passed without argument, and solely on the 
ground of Lady Lanesborough v. Fox. (d) The declaration was unneces- 
sary at the time ; for every direction that was given might have been so 
without the declaration ; it was not necessary to consider what interest 
Mr. Lytton took in the estate ; the trusts of the will might have been as 
well executed without it. The question would not arise, until it was con- 
sidered who were to be parties to the conveyance ; Lady Lanesborough v. 
Fox, was considered as governing this case; but when fairly examined, 
there cannot be a greater dissimilitude. 

Lady Lanesborough v. Fox is not only right, but the result of it was to 
affirm the intention of the testator, not to contradict it. That case had a 
great course of futurity in view. 

The applying the same rule to a will which was to take place on the 
testator's decease, cannot be just. 

Compare the circumstances of the present case with that, under the cir- 
cumstances of the family. Here the testator had had no child for several 
years, his only child was just dead. The devisee was his next aud imme- 
diate heir, but he introduces it by the words " in failure of issue male." 
Could this mean more than to take on the event, which alone prevented 
the estate from being the subject of an immediate devise? He certainly 
had the articles in his contemplation. There was no prospect of issue at 
the time. It was not like Lord Lanesborough's case, who had issue, and 
might have many more. 

It would be a harsh construction that Lytton (the testator) had here the 
idea of future issue in contemplation, and an indefinite failure of 
[•460] that issue; he meant to give an immediate *estate in possession at 
his decease; every clause iu the will shows this intention. 

The other cases Jones v. Morgan, Wellington v. Wellington, and French 
v. Caddtl, were all cases, where taking the words strictly and construing 
them blindly, without considering the circumstances, would have been 
upon a general failure of issue, and therefore void. 

With respect to Jones v. Morgan, I have a very full note of Lord Mans- 
field's judgment, to which I refer, on account of the clear manner in which 
he states the ground of decision. He there says, " now it has been truly 
said, that to construe a will, the intent of the testator is to be taken from 
the whole will together, applied to the subject matter to which the will 
relates: if that be agreeable to law it must govern; if the intent be clear, 

(c) See the cases cited to this point in Townsend p. Townsend, 1 Bro. C. C. 655, 
note (d). 

(d) The Editor has searched Lord Northington's MSS. for a note of this case, bat has not 
been al.le to find any trace of it whaterer. There is a short note of the case in Serjeant 
Hill's MSS. rol. 28, 202 ; but it contains nothing but the words of the det ise and of the decree. 
There is no notice of either arguments of counsel, or any observations of the Court. — Eden. 
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bat not agreeable to law, it is void and null. If the intent be clear and 
agreeable to law, no matter what words the testator has made use of, the 
courts of justice, where the questions arise, must adapt and model his clear 
intent, in such manner as he himself might have done, if he had made use 
of apt and legal terms, (e) Another thing that has been said (and it is 
unfortunate when words happen to be made use of in the determination of 
causes, without a precise, clear, definite idea annexed to them; for the 
great disputes of the world arise upon words), a great dispute has been 
made, of what is a necessary implication ; that a necessary implication 
roust mean, that where there is a natural impossibility that it should be 
otherwise : there never was such a construction put upon it as a necessary 
implication. It is that implication which arises upon the words the testa- 
tor has made use of, that clearly satisfies the Court what was his meaning; 
and that, as put in opposition to a conjecture ; you are not to conjecture 
what would have been the testator's meaning, if he had had the whole case 
before him ; and if he had thought of such an event, what the testator 
would have said upon it ; that is a conjecture : you must find out his mean- 
ing, whether expressed or implied, from his words: and if it is an express 
meaning, and he has made use of inaccurate words, you must construe his 
words: (f) if they are words of sense, or declarations which are no ways 
accurate in legal phrase, you must see clearly that it is the 
testator's meaning; and if the* testator's meaning is doubtful, if a [*461] 
court of justice cannot say they are satisfied his intention was so, 
t^e whole will he void for uncertainty. Therefore a necessary implication 
is that which leaves no room to doubt; it is not an implication upon con- 
jecture; you are not to conjecture what he would have done in an event 
he never thought of; that will not do, and many cases have been deter- 
mined upon that one. (g) I mentioned the great case of Coryton v. Hi h 
/i>r, (4) in 1745, determined by Lord Hardwicke, where a man by his 
will, meaning to make a marriage settlement, devises to A. ; and to prevent 
the entail being barred, by his having no freehold, he devises to A. for 
ninety-nine years, and then goes on to make the settlement, and the draw- 
er omits to say, " for ninety-years, if he should so long live : " the great 
question there was whether, by implication, the words, *' if he should so 
long live 11 should be added. It was not a necessary implication; it was 
not impossible that he meant a term of ninety-nine years : but there Lord 
Hardwicke upon going through all the argument, and upon the nature of 
the thing, was convinced, and every body else, equal to a demonstration, 
that the testator meant ninety-nine years, if he should so long live, and not 
a term of ninety-nine years, and so the case was adjudged. The con- 
verse of that case was, a case where this very estate was the subject, Am- 

(4) Lately reported, 2 Cox, 340. 

(e) See* upon this point, Richardson v. Noyes, 2 Mass. 66 ; Homer v. Shelton, 2 Metcalf, 
194; Wright r. Barrett, 13 Pick. 41, 44 ; Land v. Oatley, 4 Rand. 213 t Berry v. Heading- 
ton, 3 J. J. Marsh. 321 ; Heneage r. Lord Andover, 10 Price, 316 ; Hoxie v. Hoxie, 7 Paige, 

( f) Where the intent is manifest, there is no room for construction. Bowers v. Porter, 
4 Pick. 198,203. • 

(r) Devises hy implication are sustainable only upon the principle ^>f carrying into effect 
the intention of the testator ; and unless it appears upon an examination of the whole will, 
that such must have been his intention, there is no devise by implication. Rathbone 9. Dyck- 
man, 3 Paige, 9 ; Brown v. De Laet, post, 634, 635. 

An implication may be rebutted by a contrary implication, which is equally as strong. 
8 Paige, 9. , . . 

Courts are not permitted to give an effect to the will of a testator contrary to the plain and 
obvious import of the terms used by him, upon a mare conjecture as to his intention. Mani- 
gault v. Peas, t Bail. Eq. 298. 



340 Lttton v. Lttton. [1793, 

kmrsi t. Lytton 9 which was in the House of Lords. (5) It is best reported 
in Fitz gibbon, 99. There was no reason, in that case, why the testator 
should not give his mother the term of one thousand years ; but it was 
held, it was only his intention to give her the money, and that, further 
than securing that, the term should attend the inheritance. 

It is manifest here, he had no intention of giving an estate after a gen- 
eral failure of issue. The circumstances of the testator and his family 
have always been taken into consideration in these cases. (A) 

Reverse the declaration made by Lord Northington. (6) 

(5) 5 Bio. P. C. 254, 8vo. ed. 

(6) Reg. Lib. 1790, B. ftd. 174. 

(h) See Jams r. Patrick, I Metcelf, 490, 483 ; Morion v. Perry, 1 Metcalf, 446, as to 
noticing the circumstances of toe testator. 



[*462] 'Jackson, Widow, and Others v. Jackson and Others. 
Rolls, 21st November. 
(Reg. Lib. 1793. A. fol. 833.) 

Father being tenant for life, and son tenant in tail in remainder, of an estate, a settlement 
was made, wnervin was a power for the sou, when in possession, to make a jointure. 
Father an.1 son enter into a ayneral coteuant (without rectiing, or referring to the power), 
that the son, within twelve months, shall make a jointure on a then intended wile; the 
father dies within twelve months ; the son takes possession and dies, without making any 
settlement ; the estate is liound in the hands of the remainder-man. (I) 

Br settlement previous to the marriage of William and Mary Jackson 
(the father and mother of Mitthew Jackson, the plaintiff's late husband), 
bearing date 16th and 17th September, 1755, certain premises in Lack- 
enhr, and an undivided third put of the manor of Brotton, in Cleveland, 
Yorkshire, were conveyed to the use of William Jackson for life; remain- 
der to trustees for preserving contingent remainders ; remainder, as to part, 
to trustees to provide a jointure for Mary ; and, as to other part, for raising 
p>nions far younger children ; rem tinder, as to all the premises, to the 
use of the first aud other sons of the marriage in tail general, with re- 
nrtinders over. 

The marriage took effect, and there were issue thereof, John Jackson, 
who died before November, 1787, unmarried and without issue; Mat- 
thew Jackson, late husband of the plaintiff; and the defendant William 
Jackson. 

By indentures of lease and release, 1st and 2d November, 1787, John 
Preston, the surviving trustee in the former indenture, William Jackson 
aid Miry his wife, and Matthew Jackson their eldest surviving son, con- 
veyed the premises comprised in the indentures, to a trustee, for making 
hirn tenant to the pracipc, in order to the suffering a recovery ; the uses 
of which were to enure, as to the premises in Lack en by, to the use of 
William Jackson, the father, in fee, and as to the premises in Brotton, to 

(1) See also accordingly Shannon v. Bradstreet, 1 Scho. & Lefroy. 62. et seq. Lord Re- 
desdale, C. refers, ihid. p. 63, to the principal case. See also Sugxfen on Powers, 355, et 
seq. ; 2 Ball & Beat. 44, and 4 Dow. P. C. 243. «< 2 S ory, Eq. Jtur. ch. 83, f 1249, and 
notes; Pontd. Eq. B. I, ch. 6. f 8, note (d) ; Simon v. Gibson. 1 Yeatcs, 291 ; Toast f. 
Martin, 2 Strg. * R. 429, 433. } 
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the use of the same trustee for the term of 1000 years, upon the trusts 
therein declared and subject thereto, to the use of William Jackson, the 
father, for life; remainder to the same trustees to preserve contingent re* 
mainders; remainder to the use and intent that Mary Jack win, the wile uf 
the said William, in case she should survive her said husband, might re- 
ceive 151/. per annum for her life ; remainder to Matthew Jackson for life; 
remainder to the same trustees to preserve contingent remainders ; remain- 
der to the first and other sons of Matthew Jackson, in tat! ; remainder to 
his daughters, as tenants in common ; remainder to defendant, Wil- 
liam Jackson, &c, in the same manner ; remainder to William 
Jackson, *the father, in fee : and in the same indenture was con- [*463] 
taitied a proviso, enabling the said Matthew Jackson and William 
Jackson, when they should be respectively in the actual possession of the 
premises, by virtue of the limitations therein contained, to grant, Fettle, or 
appoint the said premises (subject as aforesaid), or any part thereof, to the 
use of any woman or women they respectively should marry, for and 
during their life or lives respectively, or her and their jointure and joint- 
ures, and in bar of her and their dower. And the said recovery was 
afterwards duly suffered. 

Some time in or after the month of May, 178&, the plaintiff, Isabella 
Dirnell, intermarried with the said Matthew Jackson, and by articles 
under seal duly executed before the marriage, dated 14th May, 1788, ' 
mide between William Jackson, the father, and Matthew Jackson, by the 
description of the son and heir apparent of the said William Jackson, of 
the first part; the plaintiff, Isabella (by her then name of Isabella Darnell, 
spinster), of the second part; and the other plaintiffs, the trustees, of the 
third part; the said William Jackson and Matthew Jackson, covenanted 
with the trustees, that, in case the marriage should take effect, the said 
Matthew Jackson should, " within twelve months from the solemnization 
thereof, by sufficient conveyances, settle and assure unto or to the use of, 
or in trust for the said Isabella Darnell, a sufficient estate during her life, 
to take effect in possession, from the death of the said Matthew Jackson, 
of and in freehold lands and tenements in the county of York, of the 
yearly rent or value of 100/. ; or, otherwise, that the said Matthew Jack- 
son, or his heirs, should, within the time aforesaid, settle and assure unto 
and to the use of, or in trust for the said Isabella Darnell, for life, an an- 
nuity of 100/., to be issuing out of freehold lands and tenements of a 
competent value in the county of York." And in case Matthew Jackson 
should die before the settlement should be made, the father and sou 
covenanted to pay the plaintiff such annuity. 

The marriage took effect, but no settlement was made according to the 
covenant. In the month of May, 1789, William Jackson, the father, 
died, leaving Matthew Jackson his eldest surviving son and heir- 
at-law, and no other issue, except the ^defendant, William Jack- [ # 464] 
son. William, the father, by his will, 18th February, 1789, gave 
several specific and other legacies to his wife, the defendant, Mary, and in 
particular, 150/. per annum, to be issuing out of his estate in Lackenby, 
and, subject to the same and other charges, he gave the said estate to 
trustees to the use of his son (the defendant, William) for life, remainder 
to trustees to preserve contingent remainders, remainder to his first and 
other sons in tail, remainder to his daughters, remainder to Matthew in 
like manner, with remainders over ; and as to their said estates at Brotton, 
after the death of his said sons, and in failure of issue of their bodies, he 
gave the same to the heirs of his own body ; remainder to the defendant, 
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Charles Jackson Shelton, in fee ; and gave other real property, subject to 
charges thereon, and the rest and residue of his real and personal estate 
to the said Matthew Jackson. 

Upon the death of his father, Matthew Jackson became tenant for life, 
in possession, in the estate in B rot ton, subject to the annuity of 150/. to 
his mother, and of a charge of 2000/. : and becoming so seised, was entitled, 
by virtue of the proviso before stated, to have limited the premises or any 
part thereof, to the plaintiff for her life, for her jointure ; and ought by the 
said articles to have settled so much thereof as amounted to 100/. per an- 
num upon her for life, or to have secured to her a rent-charge to that 
amount upon the premises, but he never did any act for that purpose. 

Matthew Jackson died in the month of September, 1790, without 
leaving any issue, but living the said William Jackson, his brother and 
heir-at-law; and having made his will, whereby he gave a legacy of SOL 
to his said brother ; and after payment thereof, and of his debts, he gave 
his real and personal estate to the plaintiff, Isabella, and made her sole 
executrix, and left a small real estate, and a very small personal estate, 
not sufficient for the payment of his debts, exclusive of what his estate 
was liable to answer in respect of the covenant in his marriage articles, 
and the widow renounced the probate of the will, and the defendant, 
William, obtained administration to both his father and brother. 

The plaintiff filed the present bill, praying that the said marriage 
[•465] articles might be decreed to be specifically performed and •satis- 
fied out of the said estate and premises of Brotton, and a proper 
part thereof of the value of 100/ per annum might be allotted to her, and 
possession thereof delivered to her ; but in case the Court should be of 
opinion, that the plaintiff was not entitled to have the covenant specifi- 
cally performed out of the estate, that it might be satisfied out of the 
real and personal estate of the said Matthew Jackson and William 
Jackson. 

The suit being amicable, to take the opinion of the Court, in order to 
bind the issue, if any should be, of William Jacksou, the defendant, or 
the remainder-man under the will of the father ; the defendants, by their 
answers, admitted all the facts, and submitted to the Court, whether the 
pj lintiff was or was not entitled to have a part of the Brotton estate set 
apirt : and if the Court should be of opinion that she was so entitled, 
submitted to do all necessary and proper act*, and the defendant, Mary, 
submitted to release her claims upon such lands. 

The cause was argued several times, and this day his Honor gave his 
judgment, in which he referred to all the authorities which had been cited 
at the bar. 

Master of the Rolls stated the case, and proceeded to the following 
effect :— 

The prayer of the bill is, to have the covenant satisfied out of toe 
estate, or out of the assets of the husband. The husband left no 
assets. 

It is contended, that the articles are a good execution of the power. 
They do not recite the power, and have no reference to it ; and, as it was 
to take place in twelve months, it could have no particular reference to 
these lands : and it is said, that on that account, the husband must have 
intended to provide for it in some other way. I have given the more at- 
tention to the case of the remainder-man, in this cause, because, if t«* 
covenant is not to bind the land, he must satisfy it out of the personal 
estate of the father, who joined in the covenant. But I am satisfied! u>5 
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the articles are a good execution of the power. The case of Coventry r. 
Coventry, reported 2 P. Wins 222, at the eod of Maxims in Equity, 
and I Strange, 59t>, seems to ha? e determined *that, where a man [*466] 
having a power over an estate covenants to make a charge, and 
dies, the Court will compel an execution of the power, although the bill 
prays in the alternative, that it may be executed on the land or out of the 
assets of the covenantor, and there are assets. Two cases are there cited, 
Afford v. Alford, and Hollingshrad v. Hollingshead ; in Afford v. 
Atford, as that case is reported in 2 P. W. 230, a material fact is omitted ; 
it is better reported in Strange [I Stra. 604], where the covenant refers 
to the power, and is a clear execution of it. It is in the Register's book, 
1707, A. fol. 311, and it appears that he was not in possession, but that 
having a power to settle, covenanted so to do, when in possession, to the 
amount of 100/ a year. Then it is clearly a covenant to execute a power 
then in contingency. He came into possession, but never settled the estate, 
and it was decreed that the power was well executed. Hollitigskt ad v. 
HoUingshtad is a strong case to show how far the Court will go in the 
execution of powers: there, an infant having the power when in posses- 
sion, and marrying, his mother covenanted for him, that he should execute 
it : the case is accurately reported in Strange ; it was not by the Lord 
Keeper, in 1 Ann, as stated in P. Wms., hut by Lord Cooper in 1708. 
It stands in the Register's book 1707, A. 571. I am extremely reluctant 
to lay it down, that, in the case of an infant, the mother could covenant 
for him further than he could for himself; I therefore sought to see whether 
he had done any act after he was of age to confirm it, and I cannot but 
believe he did so. 

Then, the question is, whether the present comes within the cases ; in 
this case, no lands are pointed out, it is a mere general covenant, and it is 
said, though he entered into the covenant, he had something further in 
view. The father joins in the covenant that the son shall make the settle- 
ment. It is argued that there is nothing to show it was to be out of this 
estate; I think there is a great deal, for be covenants to assure the 
jointure, and he had no other estate out of which he could do it. The 
natural settlement, if they had been called upon within the year to fulfil 
their covenant, would have been, that the father should have settled ; then 
the father died before the twelve months expired. Could not the 
father's representative have called upon the son *to settle ? The [*467] 
son, living to be in possession, would have been decreed to do it. 
So that, whether he had the power in contemplation at the time of enter- 
ing into the articles or not, having a power to settle, and no other estate, 
any person entitled might have called upon him to settle. Can his death 
then make any difference, or shall a remainder-man now prevent the car- 
rying the equity of the Court into execution ? It seems that where a man 
has a power and covenants to act, the Court will hold the estate bound. 
Andrews v. Emmot (ante, vol. ii. p. 297) is the strongest case : it was a 
case of mere volunteers, and the Court does not act for them in the 
plenitude of its equity ; the husband there had a power to act upon 
the wife's estate, if he thought fit : he made a will, not referring to 
the power, but it was argued he must have meant it, because otherwise 
his effects would not satisfy his legacies. Lord Kenyon cited several 
cases to show, that, though it was not necessary to recite the power, yet 
there must be something to show the testator meant to refer to it, (a) par- 

(a) See the notee to Andrews t. Fmroott, 3 Bro. C. C. 307. This subject is fully and 
thly discussed in Blagge e. Miles, 1 Story, C. C. 426 ; also in Sugden on Powers (4 in Eng. 
ed.), eh, 6, f 1, p. 362, et seq. ; 4 Kent (5lh ed.), 335, 336. 
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ticularly the title Power, in 2 Eq. Abr. I fully agree with Lord Kenjoo 
as to those ditto. In Coventry v. Coventry (as reported iu the end of 
Maxim* in Equity), the optuiunof Sir Joseph JekylJ is strongly expressed, 
" siuce the statute, if cestui que use, for life, with a power, covenants, 
for a valuable consideration, to execute his power, and iu the execution 
it proves defective, this Court aids the execution of it and makes it 
effectual ; (6) nay, further, if he does not execute his power at all, this 
Court, 1 conceive, ought to decree au execution of that covenant, as it 
would of any other covenant for a consideration, and compel him to exe- 
cute hie power ; for, as the justice of the Court makes good a defective 
execution against the remainder-roan, so, if the tenant for life dies before 
the execution, 1 conceive there is the same justice due to the purchaser 
agaiust the remainder-man, after his remainder takes place, as there was 
before ; for, by the covenant, the purchaser has a lien upon the estate, into 
whose hands soever it comes." 

Under these circumstances, I think I do not go too far in saying, 6rst, 
that this power was in the contemplation of the parties at the time of 
making the articles; secoudly, that this was the outy estate upon which 
the covenant could attach, and that it did attach ; and, thirdly, that the 

persons now entitled have a right to call for an execution of the 
[*46S] covenant. I do not think # the cases which say, that the Court will 

not supply the non-execution of powers are affected by this : 
there it is a duty of imperfect obligation ; here he was bound to do it 
in the way that he could : and the Court will construe it to be intended, 
for parties claimiug bond fide and for valuable consideration. 

The decree for the plaintiffs, according to the prayer, to have the cove- 
nants made good out of the Brotton estate. (2) (c) 

(2) His Honor declared, " that, under the circumstances of the case, the covenant on the 
marriage articles, made on the marriage of the p aiutilf with her late husband M. J., lor 
setiiitig on her, as a jointure, an estate in the county of York, of the clear yearly rent or 
value of 100/., ought, in equity, to be deemed a sufficient execution ol the po«er received to 
the said M. J. to make a jointure on his wne, l»y the indenture of the 2d of iSovtmber, 1737 ; 
and that the plaintifi, Isabella Jackson, was entitled to have the said covenant in ihe said 
marriage articles, made good out of the estates settled by the said indenture of the 2d XSo- 
vember, 17d7, &c." — R. L. 

(6) See I Story, Eq. Jur. ch. 5, § I69,et seq. 

(c) See this case ahuJed to l»y Lord Redestiale, in his very elaborate judgment in Shannon 
v. Bradstreel, I Sen. & Lef. 63. " In cases without number, upon jointuring powers partic- 
ularly (as observed by his Lordship), it has been determined that a covenant is a sumcient 
declaration of an intent to execute." For this purpose, however, there must be a sufficient 
reference to the fund to show the party's intention to execute the power. The doctrine is 
well collected by Mr. Fonblanque. vol. i. p. 367. In equity, a coveuant to settle or couvey 
particular lands, if for a valuable consideration, will be deemed a specific lien upon those 
Ianis. and decreed against all persons claimhig under the covenantor, except purchasers for 
valuable consideration, and without notice ot such coveuant. Heie v. Elliot, cil. Sug.l. on 
Pow. 3*5 ; I Ch. Ca. 28 ; 1 Vern. 206; Finch r. Earl of Wincheisea, 1 P. W. 2o2 ; t % nt- 
moult p. Dedire, 1 P. W. 429; Coventry p. Coventry, tit. sup. ; Leganl v. Hodges, ante, 
vol. iii. 531 ; l Ves. jun. 477; affirmed, ante, 441. A general covenant to settle lauds of a 
certain value, without mentioning any lands in particular, will not create a specific lien on 
any ot the lands of the covenantor. Freemoult v. Dedire, sup. But if he expressly declare 
the settlement to he in execution of his power, though the particular lands to be charged be 
not specified, equity will ascertain them. Coventry v. Coventry, sup. The circumstance of 
the party being in possession of no other fund, was, in the present case, with other circum- 
stances, relied upon by the Court, as thowing the party's intention to execute. The bame 
thmg was mentioned in Elliot v. Hele,as appears by the report of that case in 2 Ch. Ca. 91. 
mere is, however, considerable confusion in the reports of that case ; the one from which 
the above is quoted appearing from a passage at the end to be only an argument of some 
counsel in the case, and neither that nor the one prior to it, in p. 29,'heinr the same as the 
^rZ^lkl h ^Z? h ' C ^ beia ? ™*S*" in May, 1680, and !4pril, 1W2, before 
^n^n^^^hi^ f 8 f u V . erno11 * ,cm & November, 1686, before Lord Jefferies. hut the 
circumstance of the party's having no other fund, will not perhaps of itself evidence such 
intention, and theref5re,{n Williani. v. Lucas, 1 P. W. 430,^ J. ft ain« publLhed,! Cot 
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160, where a person borrowed 300/., and by a note of hand promised to nay the same on de- 
mand, and give a security by mortgage of lands when required, and died about a month 
after, the Court of Exchequer held, that this gave the creditor no lien, though the debtor had 
no real estate, except an advowson and some tithes. These principles were very ably 
enforced by Lord Redesdale, in the case of Blake v. Marnell, on the argument of the demur- 
rer in that cause, from a note of Messrs. Schoales and Lefroy, and afterwards cited by Lord 
Manners, upon the hearing (2 Ba. & Be. 44, and affirmed in Dom. Proc. 4 Dow. P. C. 248). 
" Where a person acts for valuable consideration, he is understood in equity to engage with 
the person with whom he is dealing, to make the instrument as effectual as he has power to 
make it ; and wherever that is the case, I do not see anything in any of the authorities to 
raise a doubt that it shall have effect, so far as the person executing it has power to give it 
effect ; and where the nature of the instrument is contrary to what the power prescribes, but 
demonstrates an intent to execute it, it shall have the operation of charging, in the form ia 
which the power allows it to charge." — Eden. 



Hercy v. Ballard. 27th Nov. 

(Reg. Lib. 1793. A. fol. 159. b.) 

Account of rent of an estate held of trustees ; the stat. of limitations being insisted on -, 
only ordered for six years before bill filed, (a) 

In Michaelmas terra, 1743, Lord Sidney Beauclerk, and John Bance, 
&c. trustees and executors of William Hercy, Esq. exhibited their bill in 
this Court, against the other executors of their testator, and other persons 
of the family, and, among others, against the present plaintiff his son and 
heir-at-law, relative to the plaintiff's affairs ; which being very intricate, 
and various abatements happening, divers proceedings were had in that 
cause, and other suits brought relative thereto. 

Part of the real estate of the testator consisted of a freehold house 
and lands near Ascott Heath, which at the detith of the testator were let 
to Mrs. Cook, but upon her death, soon after, John Osmer, now deceased, 
entered as tenant to the trustees of the estate, under the rent of &L 
per annum, and continued in the occupation thereof till his death, and 
paid rent for the same till Michaelmas, 1748, to Matthews, who was re- 

(a) The executors of one who had occupied premises belonging to another, were ordesed 
to account for the rents and profits, but only for six years previous to filing the bill. Gard- 
ner t. Wagner, 1 Bald. 464. See Baker v. Biddle, 1 Bald. 394, 419; Green v. Biddle.S 
Wheat. 1 ; Roosevelt v. Post, I Edw. 579. 

[Lord Hardwicke, in Dormer v. Fortescue, 3 Atk. mentions several cases in which a court 
directs an account of rents and profits from the lime the title accrued, as where there is a 
trust, and a mere equitable title, or upon a bill brought by an infant, as every person vrho 
enters upon the estate of an infant, enters as guardian or tailifflo him. Lord Newburgh v. 
Bickerstaffe, 1 Vern. 295 ; Hutton v. Simpson, 2 Vern. 724 ; Tilly v. Bridges, Free. Ch. 252 : 
Duke of Bolton v Deane, ib. 516; Betmet p. Whitehead, 2 P. W. 644. So 4ipon a legal 
title, where the plaintiff has been kept out by the fraud, misrepresentation, or concealment of 
his title, by the defendant. Benoet v. Whitehead, sup. ; Duke of Bolton v. Deane, sup. ; 
Townsend v. Ash, 3 Atk. 340. So in Pulteney v. Warren, 6 Ves. 73, Lord Etdon decreed 
an account of mesne profits from the time of the title accruing, against executors, upon the 
special ground, that tne plaintiff was prevented from recovering m ejectment, by a rule of the 
court oflaw, and by an injunction at the instance of the occupier, who ultimately failed both 
at law and in equity- But in these cases the account cannot go beyond six years, by analogy 
to the action for mesne profits. Read ». Read, 5 Ves. 749 ; Harmood v. Oglander, 6 Ves. 
215. 

Bit where there has been a mere adverse possession without fraud, concealment, or an 
adverse possession of some instrument without which the plaintiff cannot proceed, or where 
taere has been any considerable degree of laches on the part of the plaintiff, the account shall 
ooly be taken from the filing of the bill. ib. Dormer v. Fortescue, sup. ; Forder v. Wade, 
post, 620: Dramraond v. The Duke of St. Albans, 6 Ves. 433; Pettiward v. Prescott, 7 Ves. - 
641 ; Pickett ». Loggon, 16 Ves. 215. — Eden.] 

As to the effect of fraud upon the operation of the statute of limitations, see Deloraine v. 
Browne, 3 Bro. G. C. 646, note. As to the effect of acquiescence and lapse of time, in cases 
of bills to account, see Hercy v. Dinwoody, ante, 369, note (a). 

tol. ir. 44 
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ceirer under the testator's will ; but from the delays in the cause, Osmer 
never paid any further rent, and the arrears thereof remained due at his 
death, about 1789, when he left issue defendant, John Osmer, his son 
(who entered into and still is in the occupation of the premises), and 
the defendant, Sarah Ballard, his daughter, whom he appointed ex- 
ecutrix. 

The plaintiff filed the present bill against the defendants Ballard and 
wife, the executrix of John Osmer the father, and John Osmer the son, 
praying an account of the rent due at the death of Osmer the 
[•469] father, and payment of the same out of his assets # and of the sub- 
sequent rents from Osmer the son, and that he might deliver up pos- 
session of the premises, to the heir-at-law of the surviving trustee of 
William Hercy's will. 

The defendants Ballard and wife (by their answer) admitted the facts 
and arrear of rent, but insisted on the statute of limitations, 21 Jac. 1, 
and submitted to pay the rent in arrear for the six last years, and the 
defendant Osmer (at the bar) submitted to give up possession of the 
premises. 

Mr. Solicitor- General contended, that the statute of limitations could 
not be set up in such a case as this, for that the tenant holding of the 
trustees, and having notice of the trusts, was bound by them : and the 
setting up the statute as a defence was a fraud ; and cited two cases, 
Lord Portsmouth v. Vincent, cited 2 Vesey, 377, where an estate having 
been stolen out of the possession of the Court, Lord Hardwicke thought 
length of time and a fine were not a bar, being founded in fraud; and 
Johns v. Menhinniot (cited ante, 264-268), where the receiver died 
much indebted to the estate, nnd the tenant paid rent to Sir John Moles- 
worth, who had a claim upon the property, but, from the death of Sir John 
Moles worth, the tenant had paid no rent; and a bill was filed, after a 
great length of time, praying, among other things, the payment of rent 
Lord Thurlow thought the lis pendens was notice to all parties, and said, 
that he could not suffer the estate to be stolen from the possession of the 
Court. 

Lord Chancellor thought the plaintiff only entitled to be paid the 
rents for the six years preceding the riling of the bill ; but, there being 
little opposition, ordered the decree to be taken by consent, (a) 

(a) See note (a) in preceding page. 



Lloyd and Another v. Collett. 28th Nov. 

Motion for an injunction to restrain an action against the auctioneer for the deposit, refused, 
where there has been great delay on the part of the vendor. [If the purchaser demand 
his deposit at the day for completing the contract, and the Tendor has not delivered bis 
abstract before that time, and also neglects to deliver it until after an action brought for 
the deposit, it is evidence of an abandonment of the contract by the vendor ; who shall 
not be entitled afterwards to a specific performance.] (I) 

[The conduct of the parties, inevitable accident, &c. mignt induce the Court to relieve against 
a lapse of the day fixed for completing a purchase. Note.] 

Mr. Solicitor-General, supported by Mr. Campbell, moved that an 
injunction might issue to restrain the defendant from proceeding at 

(l) From Mr. Cajnpfcirs MS. ndte of this casta, in LtfrtI Colchester's arjllectk*). Srt also 
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law, and that such in junction might extend to stay trial, on the following 
case : 

•On the 2d of May, 1792, the plaintiff, Young, caused printed [*470] 
particulars and conditions of sale, of the ground-rents in question, 
to be delivered, and on that day the premises were put up to be sold by 
public auction, but were not then sold. On the 10th of August, 1792, 
the defendant agreed, by writing indorsed on one of the printed particu- 
lars, to purchase the premises for 2609/. 175.; and the purchase was to 
be completed on or before 25th March, 1793, and paid the plaintiff, 
Young, the auctioneer, 100/. deposit. 

On the 6th November, 1793, the plaintiffs filed their bill against the 
defendant, for a specific performance of the agreement, and for an injunc- 
tion to restrain Collett from proceeding in the action, which he had 
brought for the deposit. 

On the 16th November, 1793, the defendant put in his answer, stating 
the following facts, which, as far as related to the conduct of the vendor 
and purchaser, could not be controverted. 

He admitted the agreement, but said that he had frequently, between 
the 18th of August, 1792, and the 25th of March, 1793, applied to the 
plaintiff, Young, to his clerk, and to Mr. Woodcock, the plaintiff's solic- 
itor, for an abstract of the title, but could obtain no abstract relating 
thereto : and that shortly after the 25th March, 1793, he applied to the 
plaintiff, Young, for his deposit, with interest from 10th August, 1792; 
and that the plaintiff, Young, having desired him to write a letter to him, 
which be might show to Mr. Woodcock, the defendant, 4th April, 1'93, 
wrote a letter to Young, insisting upon his deposit. That he repeatedly 
applied for his deposit, between the 4th April and the 10th June, 1793, 
when he brought his action : 

That no abstract was delivered or left with the defendant till the 16th 
September, last, at which time defendant was out of town : 

On the 25th October, the defendant, upon his return to town, wrote 
a letter to Mr. Woodcock, insisting that he would not complete his pur- 
chase. 

•He stated, by his answer, the value of the ground-rent, and the [*471] 
value of the Government Long Annuities, at the time he entered 
into the agreement; and on the 16th September, 1793; and from thence 

the judgment at length, nostra, 472, note (from 4 Ves. 689, 690, note). A mistaken and very 
injurious practice long prevailed, from the courts of equity considering time as of no conse- 
quence, and delay as affording no impediment to decreeing specific performance of agree- 
ments. This was supposed to originate in a dictum attributed to Lord Hardwicke, in the 
case of Gibson v. Patlison, 1 Atk. 12, which is now proved to he totally erroneous. See 4 
Ves. 639, 690, note, and postea. 471, note ; and in Fordyce v. Ford, postea, 497. The prin- 
cipal case seems to be one of the first in which the practice he?an to be corrected ; and the 
benefit is attributable, in a great decree, perhaps, to Lord Loughborough's having detected the 
error in Gibson ©. Pattison, which his Lordship slated at length in the principal case. A 
note in 4 Ves. 720, attributes the first repugnance to follow the previous stream of authority 
to Sir Lloyd Kenyon, M. R. (See Macreth ». Marlow, 1 Cox, 259.) The case of Gregson 
v. Riddle (in 1783 and 1784), cited by the late Sir S. Rom illy;, from his own notes, iu 7 Ves. 
268. 269, is a remarkable instance of the pertinacity with which the courts formerly- adhered 
to the old practice. The principle, in the present case, as above, was soon acknowledged in 
Fordyce ». Ford, postea. 497, 498, and has been confirmed by a variety of decisions. Spur- 
rier p. Hancock, and Harrington v. Wheeler, 4 Ves. 667, 686; M. of Hertford v. Boore, 
5 Ves. 719, et seq. ; Omerod v. Hartman, ibid. 722, 736 ; Guest v. Horn fray, ibid. 818, &c. 
&c. Lord Eldon, C. seems to state the moderate and sound principle shortly in Setoo v. 
Slade, 7 Ves. 273, et seq., and in Levy r. Lindo, 3 Meriv. 84 ; and Lord Redesdale adopted 
the same course in his practice as Lord Chancellor in Ireland. See (inter alia) in Lennon v. 
Napper, 2 Scho. & Lefroy, 682, 683, 684, 685, &c. Mr. Sugden has also deduced the true 
principles upon which the courts now proceed, with his usual perspicuity and ability. L. 
Vendors & Purch. 324, el seq. to 349 (6th ed.). 
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inferred, that the value of the ground-rent was diminished 560/. and up- 
wards : that if he had been furnished with the abstract in due time, he 
believed be could have sold the ground-rent to advantage. 

In support of the motion, it was urged, that the lapse of time was not 
regarded in a court of equity : that it was an established principle, that 
such an agreement ought to be performed, and that the delay, in this 
case, was not equal to that, which had occurred in many other cases, in 
which agreements had been decreed to be performed ; although it was 
morally certain, that much greater delay might happen than had hap- 
pened, or could happen, in the present case : they cited Pincke v. Curteis 
(ante, p. 329), and the cases there cited; and Gregson v. Riddle, (2) also 
Gibson v. Patterson, (3) 1 Atk. 12. 

The Chancellor asked, if there was any case (where no step what- 
ever had been taken by the one party, and the other had, immedi- 
ately when the time was lapsed, insisted upon his deposit, and refused to 
perform his agreement,) in which the agreement had been directed to be 
performed. 

To which it was answered ; 

That in Pincke v. Curteis, applications were made for the abstract by 
one of the parties, previous to the expiration of the time, but none was 
delivered ; that applications had been then soon after made for the de- 
posit ; that no abstract was delivered till three weeks afterwards ; and 
when delivered, the defendant immediately insisted again upon his de- 
posit ; that greater delay must necessarily have occurred in that case ; 
nay, it was possible in that case, that no title ever could be made, as the 
question upon which the title depended was then litigating in the King's 
Bench, and therefore the agreement might never be performed ; yet the 
injunction was granted. 

M.r. Graham, contra, cited Mackrtth v. Marlar(i) (Vide Whittdker 
v. Whittaker, ante, p. 31), and a late case at the Rolls. 

(2) Stated by Sir S. Romilly, from his own MS. note, in Seton v. Slade, 7 Ves. 268, 
269. 

(3) Lord Colchester's MS. notes on the principal case state, that "at the first seal after 
term the Lord Chancellor mentioned that matter again, and said, that, upon looking into the 
register book for the case of Gibson v. Paterson, it did not appear to warrant the report of it 
in 1 Atk. 12, and his Lordship read an extract of it for that purpose." 

An accurate statement of that extract is in Mr. Vesey's note to Harrington v. Wheeler, 
4 Ves. 690, which demonstrates that the case itself furnished no ground for Lord Hard wicke's 
making the observation reported on, 1 Atk. 12, as applicable to other cases. Lord Colches- 
ter's MSS. contain a copy of the above-cited case, as thus read in Court on the occasion, 
which is as follows : — 

" Elizabeth Gibson v. Thomas Patterson, John, Joseph, and James Liddel, mortgagees. 
Mr. Fazakerley, for plaintiff. 

" Bill for the performance of an agreement for a purchase, 260/. 

" 30th Nov. 1737, articles on or before 2d February next. 

"Thomas Jefferson, on or about 11th March, 1764. Plaintiff acquainted defendant that 
she was ready to convey : defendant told plaintiff he would not stand to his bargain, for he 
had no money, and if she pressed him, he would fly into Scotland. 

" William Siourdy believes Liddell would have accepted his money, and have joined in a 
conveyance. He took instructions for a conveyance. Defendant Pattinson countermanded, 
and said be would not stand to his bargain. 

" John Brandler. That defendant Pattinson demised part of the premises to plaintiff for a 
year, at Al. per annum. 

" Mr. Attorney-General for defendant Pattinson. 

M William Siourdy cross-examined. 

" Decree for performance of the articles." 

(4) Macteth v. Marlar is shortly stated in Lord Colchester's MSS., but now reported 1 
Cox, Ca. Ch. 269, quod vide. ^ 
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•The Chancellor consideied the conduct of the vendor as evi- [*472] 
dence of an abandonment of his contract ; (a) and 

Refused the motion. (5) (a) 

(6) A very valuable uote of the Lord Chancellor's judgment on this occasion is annexed 
to the case of Harrington v. Wheeler, in Mr. Vesey's note to his 4th vol. 690, which is as 
follows : — 

Lord Chancellor — " There is nothing of more importance than that the ordinary contracts 
between man and man, which are so necessary in their intercourse with each other, should 
be certain and fixed ; and that it should be certainly known when a man is bound, and when 
not. There is a difficulty to comprehend how the essentials of a contract should be different 
in equity and at law. It is one thing to say the time is not so essential that, in no case in 
which the day has, by any means, been suffered to elapse, the Court would relieve against it, 
mod decree performance. The conduct of the parties, inevitable accident, &c. might induce 
the Court to relieve. But it is a different thing to say the appointment of a day is to have 
no effect at all, and that it is not in the power of the parties lo contract that, if the agreement 
is not executed at a particular time, the parties shall be at liberty to rescind it. In most of 
the cases there have been steps taken. Is there any case in which, without any previous 
communication at all between the parlies, the time has been suffered to elapse ? I want a 
case to prove, that, where nothing na* been done by the parties, this Court will hold in a 
contract of buying and selling a rule ; that, certainly, is not the rule at law, that the time is 
not an essential part of the contract. Here no step has been taken, from the day of the sale, 
for six months after the expiration of the time at which the contract was to be completed. 
If a given default will not do, what length of time will do 7 It is true, the plaintiff must 
have considered himself bound after the day ; so he was : he could not take advantage of 
his own neglect. He says, ' by my own default this contract is void in law : I cannot suc- 
ceed at law ; on the contrary, the other party is entitled to recover back the money he has 

nairl in avnAi«lalinn t\f ika avMinlimi nf* nis rnntraM tVinrnf/iM* *n "fluitV BTlSeS tO me.' An 

he consequences of this 
w . t. The hardship gener- 
ally falls upon the other party. The utmost extent of relief, where the party is discharged 
at law, would be on making him full compensation. Is interest of the purchase-money com- 
pensation ? The time may go on for years. Suppose the subject was an estate sold for 
payment of debts : debts and legacies carry interest at 6 per cent. ; the purchase-money may 
carry 4 per cent, from the time the contract ought to have been completed. Where it is 
with a view to a resale, as in this case, what is the consequence ? Here a man has pur- 
chased these ground -rents upon a speculation which is totally defeated. I see no reason to 
enjoin the action. You deliver yourself from that by paying the money. The action is 
against the auctioneer. I do not think the equity extends to him, for ne personally con- 
tracts ; and he, receiving the deposit money, will return it, if the terms are not complied 
with." 

(a) Sarter v. Gordon, 2 Hill, Ch. 126. 

See 2 Story, Eq. Jur. ch. 18, S 776, 777, and notes and cases cited ; 1 Sugdea, Vend. & 
Purch. (6th Am ed.) ch. 6, S 2, p. 408, et seq. 

As to the materiality of time and the effect of delay in the performance of contracts, see 
Newman v. Rogers, ante, 393, and notes ; Griffin v. Heermance, 1 Clarke, 133 : Falea v. Car- 
penter, 1 Dev. & Bat. 277 ; Rogers v. Saunders, 1 6 Maine, 92 ; Page v. Hughes, 2 B. Mon- 
roe, 441 ; Goodwin v. Lyon, 4 Port. Eq. 298 ; Alley v. Deschamps, 13 Yes. 225 ; Hull v. 
Smith, 14 Yes. 427; Levy v. Lindo, 3 Meriv. 61. 

That the benefit of the objection respecting delay may be waived, even though time has 
originally been made essential, see Pmcke v. Curteis, ante, 332 ; Smith v. Burnham, 2 
Anst. 627 ; Seton «. Slade, 7 Yes. 274. 

In reference to compensation in such cases, see note to Fordyce v. Ford, post, 498. 



350 Cripps i?. Jee. [1793. 



An absolute conveyance decreed to be only a security for money, (1) on parol evidence; it 
being clear on the written evidence, and the accounts of the parties, that the 



Cripps and Others v. Jee and Others. Rolls, 2d December. 

(No Entry.) 

for money, (1) on parol e^ 
U of the parties, that the agreement 
was not what the deed purported it to be. 

The Bill stated, that the plaintiff, William Cripps, being entitled to 
the premises in question in reversion, after the decease of his mother ; and 
having, by deeds, dated 7th and 8th September, 1780, conveyed the same 
to trustees, in trust, by sale or mortgage, to pay certain debts, and then to 
reconvey the same to him ; and having occasion for the sum of 300/., ap- 
plied to a person of the name of Collinson to lend him the same, and 
offered him a security for the same on the premises, and other advantages; 
that Collinson, instead of complying therewith, informed the defendant, 
Thomas Rogers, the brother of the plaintiff Catherine (wife of the plain- 
tiff William) of the plaintiff's offer, and advised him to inform Thomas 
Rogers, and others (his father, and the father of the plaintiff William 
Cripps's wife), and to prevail on him to advance the money, in order to 
prevent the plaintiff, William, from making an improvident bargain with 
strangers, to the prejudice of his wife and family. Rogers the elder, not 
having the money, he and his son, in order to obtain the same, applied 
to John Odell. who lent the same on the security of their joint bond ; 
and it was agreed, that for the indemnity of the Rogerses, the plaintiff, 
William Cripps, should convey to them the premises, subject to the life- 
estate of the plaintiff, William Cripps's mother, and the former charges 
thereon. 

The bill further stated, that an attorney, named George Pitt Hunt (the 
admissibility of whose evidence was the principal question in the cause), 
was employed to carry this arrangement into execution, and that he 
proffered deeds, purporting to be indentures of lease and release, bearing 
date 15th and 16th May, 1781, the release being of two parts, and being 
between the plaintiff, William Cripps of the one part, and Thomas Rogers 
the elder, and Thomas Rogers the younger, of the other part; and 
reciting that plaintiff, William Cripps, had contracted and agreed 
[•473] *with the said Thomas Rogers senior, and Thomas Rogers junior, 
for the absolute sale of all his estate and interest in the premises: 
and witnessed, that in consideration of 300/. the plaintiff released 
unto the said Thomas Rogers, and the defendant Thomas Rogers the 

(1) A bill was filed upon the ground of an absolute conveyance against the owner of the 
estate, charging him as bailiff, and praying an account of rents and profits against him in 
that capacity, for an injunction, receiver, &c. The defendant opposing an interlocuiory mo- 
tion, an issue was directed, as whether the plaintiff was or not a mere mortgagee of the 
premises under the circumstances. The jury found in the affirmative. The plaintiff, upon 
this, amended his bill, converting his former prayer into one for a foreclosure, and afterwards 
filed a supplemental bill, upon perceiving his embarrasment from the subsequent facts : the 
defendant having put in his answer, staling the result of the verdict, moved tor the costs, up 
to the time of filing the supplemental bill ; and that the bill so amended might be taken off 
the file. 

And per Lord Eldon, C. — " I have no difficulty in saying that the defendant is entitled to 
all the costs sustained by him, beyoud what he had been put to if the bill had been originally 
a bill for a foreclosure : such as the costs of the issue at law. and of this application. I think 
that the defendants might have dismissed the first bill with costs. I cannot, however, so to 
the length of the motion, in ordering the amended bill to be taken off the file, as it is set down 
for hearing. Order made for payment of the costs sustained beyond, &c. (as above), and 
they were directed to be paid by the plaintiff forthwith, and not to be set off against what 
was due to him on his mortgage security. This, after much argument and consideration." 
— Prom the Report Cooper r s Ch. Ca. 141, and the Editor's briefs in the cause. 
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younger, the premises, to hold to them, their heirs and assigns for- 
ever ; and the plaintiff Cripps remised and released to the said Thomas 
Rogers the elder, and Thomas Rogers the younger, all surplus moneys 
which might arise from the sale of the premises, after payment of the 
several sums of money and interest thereon, mentioned in the said inden- 
ture of release, to be due to the persons therein mentioned, from the said 
plaintiff. 

The bill further stated, that the intent and meaning of the parties to 
this conveyance were, that the surplus money to arise from the sale of 
the premises, after payment of the charges upon the same, should 
be paid to Cripps, and that the Rogerses were only to be trustees for 
him. 

Thomas Rogers the elder died in 1783, by which the joint estate in the 
premises, under the indenture of 15th and 16th May, 1781, survived to 
Thomas Rogers the younger. 

Thomas Rogers the younger carried on trade in copartnership with his 
brother John Rogers, and a commission of bankrupt issued against them 
in May, 1786, and the defendants were chosen assignees. 

Thomas Rogers the elder made his will, and appointed his wife Eliza- 
beth executrix, and by such will gave a legacy of 300/. to his daughter 
Susannah, who afterwards intermarried with the plaintiff Joseph Cripps, 
brother to plaintiff William, and the said Elizabeth agreeing to give to 
Susannah an additional 100/., and the sum of 3D0/. remaining due, with a 
great a r rear of interest from plaintiff William to Elizabeth Rogers, as 
executrix, it was proposed that the premises should be conveyed to trus- 
tees upon the trusts after mentioned, and by indenture, bearing date in the 
year 1793, William Cripps, Elizabeth Rogers, and Thomas Rogers the 
younger, conveyed the same to the plaintiffs, Joseph Cripps, and John 
Williams, in trust, to sell the premises, and to pay the incumbran- 
[*474] ces charged by the indentures of 7th and 8th of September, *I780, 
to pay the sum of 400/. and interest to Susannah Rogers, and to 
place out the residue on securities, and pay the interest thereof to plain- 
tiff, William Cripps, for life, remainder to Elizabeth his wife, for her life, 
and afterwards to divide the same among their children, as therein men- 
tioned. 

The bill stated that 41/. 5s. of the interest due, by the plaintiff William 
Cripps, was due to the defendant, Thomas Rogers the younger, the 
same having been advanced by him to John Odell, on behalf of 
plaintiff William Cripps, and the residue of the principal and interest 
had been paid by Thomas Rogers senior, and was therefore due to his 
executrix. 

The plaintiffs stated further, that the defendants insisted that the estates, 
by virtue of the indenture of the 15th and 16th May, 1781, are the prop- 
erty of Thomas Rogers junior, and passed to them by the commissioners 1 
assignment for the benefit of the creditors, and that the conveyance was 
absolute and unconditional. 

The plaintiffs charged the contrary to be true, and, as evidence thereof, 
charged that Thomas Rogers junior, had made an entry in a book kept 
by him, to the purport following ; " 1782, May 15, paid Mr Odell a year's 
interest of 300/., on William Cripps's account, 15/. Received of William 
Cripps 11. 105., due 7/. IO5." and also a note and bond given by Elizabeth 
Rogers and Thomas Rogers junior, to Barnard and Mott, for the debt of 
Cripps, in which they acknowledged themselves to be trustees of Cripps's 
estate ; they therefore charged that these were declarations of trust, man- 
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ifested and proved, signed by the persons by law enabled to declare such 
trust, and prayed that the indentures of 15th and 16th May, 1781, might 
be cancelled. 

The assignees by their answer insisted, that the indentures of the 7th 
and 8th September, 1780, were, and were intended by the parties, as an 
absolute conveyance from the plaintiff Cripps, to Thomas Rogers senior 
and Thomas Rogers junior, and not in trust only ; that with respect to 
the second conveyance, it being executed after the bankruptcy of Thomas 
Rogers junior, was void, and that the estate was vested in them by the 
commission of bankrupt, and bargain and sale from the commissioners to 

them. 
[•475] # At the hearing, the evidence of George Pitt Hunt, the attorney, 
concerned in the transaction, being offered to be read for the 
plaintiff, the same was objected to, but was read de bene esse. 

He deposed, that he was consulted by Rogers, upon the subject of 
advancing the money to Cripps, and taking a security for the same; that 
Rogers observed that, though the security should be an absolute convey* 
ance from Cripps to him, he meant to take no other advantage of it, than 
as a security for his own 300/. and interest; and if anything should 
remain, it should be applied for the benefit of Cripps and his family : and 
that in a conversation upon the subject between the parties to the deed, 
the witness observed, that a deed might at any time be prepared to explain 
the intention of the parties, and declare the trusts as to the surplus 
moneys; but as it was wholly a family matter, and no advantage was 
intended to be taken, it was not of any material consequence whether it 
was prepared immediately or not : and that, in fact, the witness had in* 
structions at the time to prepare such instrument, but omitted it merely 
from the knowledge of the circumstances, and the connection between 
the parties concerned. He also proved the circumstances relative to the 
receipt. Declarations also of Rogers the younger, that he was a trustee 
for the plaintiffs, were in evidence. 

Mr. Seiwyn, and Mr. Scafe, for the defendants, insisted, that this evi- 
dence ought not to be read in contradiction to the deed ; unless it was 
first proved, that the agreement was that it should be a trust, and that ihe 
agreement was omitted from the deed by fraud or mistake. To prove this 
position they cited Lord Irnham v. Child (ante, vol. i. p. 92). If it were 
permitted to be read, this would be the strongest case ever determined. 
In Williams v. Bonham, there was a draft of an agreement by which the 
deed could be corrected ; but here, the absolute conveyance is to be con- 
verted into a security, which cannot be by any parol evidence ; and the 
only written evidence (the receipt) is not sufficient for the purpose. 

Master of the Rolls. It is clear, from the written evidence, that the 
agreement really made between the parties, was not that stated by the 
deed: will not that be sufficient to let in the parol evidence t 
[•476] *In Irnham v. Child, Lord Thurlow laid down the rule very clear- 
ly, that the omission must be proved to be either by fraud or 
mistake in order to introduce the parol evidence. Here, is that equity 
dehors the deed which he required. Here is evidence, from the parties 
themselves, that the transaction was not what the deed purports it to be: 
this introduces Hunt's evidence; and he accounts for its being made an 
absolute conveyance, and makes it clear that the Rogerses were intended 
to be trustees, and that it was a pious fraud, as it was thought better they 
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should not appear such : and the plaintiffs may clearly come for a redemp- 
tion. (a) The whole has arisen from the bankruptcy of Rogers. 

Decree an account of all sums of money paid to the Rogerses, and there 
must be a reconveyance, on payment of costs by the plaintiffs. 

(a) For a collection of the cases, showing that parol evidence is admissible to prove, that 
a deed absolute on its face was intended by the parties as a mortgage or security for money, 
see Irnhamv. Child, 1 Bro. C. C. 93, and note to this point ; Taylor v. Luther, 2 Sumner, 
223. 

This evidence is not admitted at law in Massachusetts in such case. Flint v. Sheldon, 13 
Mass. 443 ; Whitaker v. Sumner, 20 Pick. 404. Nor in Maine, Hale v. Jewell, 7 Greenl. 
433. 

In Maine, a hill of sale, absolute in terms, was held conditional, upon parol proof introduced 
by both parties. Smith v. Til ton, 1 Fairf. 350 ; Reed v. Jewett, 5 Greenl. 96. See further 
upon this subject, 3 Phil. Ev. (Cowen & Hill's notes) 1434, 1435 ; Lord Portmore v. Morris, 
2 Bro. C. C. 219 ; Rich 9. Jackson, post, 514. 



Forder v. Wade. Lincoln's-Inn-Hall, 9th Dec. 
(Reg. Lib. 1793. A. fol. 40.) 

Will ordered to be delivered out of ecclesiastical court, to the solicitor, on security to return 

it. (I) 

Mr. Cox moved, that a will might be delivered out of the office of the 
ecclesiastical court, to the solicitor in the cause, in order to its being pro- 
duced at the hearing of the cause, on his giving security to return it safe 
and undefaced. It was grounded on a case of Williams v. Floyer, Amb. 
343, where a case of Frederic v. Aynescombe is cited, in which a like or- 
der had been made bj Lord Hardwicke. 

Lord Chancellor said, this practice was introduced by Lord Talbot. 
It has been before done by Lord Macclesfield, in the case of a bond. In 
the case before Lord Hardwicke, he said no notice to the officer was 
necessary : it was there done by consent of all parties. 

Ordered, by consent, that it be delivered to the solicitor, he having first 
given security before a Master to return it. (2) 

See Lake v. Cansfield, ante, vol. iii. p. 263, and eases cited in the note. 

(1) See accordingly Lake v. Cansfield, antea, 3 vol. 263, and the Editor's note. 
(3) To return the said will again, not erased or defaced, after the hearing of the cause. — 
R. L. 



•Jordan v. Sawkins. [ # 477] 

[Vide S. C. antea, 3 vol. 388, upon a plea.] Lincoln's-Inn-Hall, 18th Dec. 

(Reg. Lib. 1793. A. fol. 32.) 

Performance cannot be decreed of an agreement with a variation made in it by the Court. (1) 

After the allowance of the plea in this cause (vide ante, vol. lit. p. 
388) the plaintiffs amended their bill : among other things, it was stated 

(l) See this case on the former occasion, antea, 8 vol. 338, etc. with the Editor's notea. 
Legal v. Miller, 2 Ves. 299, and Woollam v. Hearn, 7 Ves. 911. A defendant, however, 
disproving the agreement set up by the plaintiff, may have a decree for such agreement 
as he can substantiate. Fife v. Clayton, 18 Vea. 646, and Gwynn ». Lethbridge, 14 Ves. 
666. 

TOL. IT. 45 
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thit there was annexed to the original agreement a memorandum, that 
Siwk ins was to pay the land tax. To the amended bill, the defendant 
put in an answer, and the ciuse came on to be heard, before the late Lords 
Commissioners Ashhnrst and Wilson, on the 25lh January, Inst 

Mr. 3ian<fiell, and Mr. Abbot, for the defendant, rested his defence on 
two grounds ; 1st. That the defendant, at the time of the agreement, was 
in a state of intoxication ; and, if this was not satisfactorily proved, that he 
was in general a weak man : 2d. That the consideration was inadequate, 
which was itself evidence of fraud. They cited Heathcotc v. Paignon 
(ante, vol. ii. p. 167), and the note in p. 176. They argued that the 
question here was not whether the case was sufficient to rescind a contract, 
hut whether it was sufficient to induce the Court to refuse its assistance, 
to compel performance of it, and leave the parties to their remedy at law, 
arid cited Suvngn v. Taylor, Forrester, 234, to show the distinction be- 
tween these two cases. 

The evidence not supporting the defendant's case, but there appearing 
to be some hirdsh p, the Lords Commissioners decreed a performance of 
the onlr ict. with the variation, that it was to be at a clear rent of 40/. 
without deriuctinj land tax. 

The cause came on now, to be reheard before the Lord Chancellor, 
when Mr. Attorney-General, and Mr. Stanley, for the plaintiffs, insisted 
on the fairness of the contract, and contended that it ought to be carried 
into execution. 

Mr. Mansfield, and Mr. Abbot, argued against the decree, on the same 
grounds on which they had supported the original defence ; and in addi- 
tion, argued upon the variation made in the agreement by the Lords 
Commissioners, that the Court would not specifically perform an agree- 
ment with a variation in the terms .of it, and cited Earl of Warrington v. 
Langham, Pre. Ch. 89 ; Champernoon v. Gubbs, Pre. Cha. 126, 2 Vern. 

332, S. C. 
[*478] *Lord Chancellor said, the weight of the evidence was, that 
the defendant was not intoxicated : but, upon the whole, he ap- 
peared to have been imposed upon, and not to have had the assistance he 
ought to have had. If the agreement had been carried into execution as 
it originally stood, Sawkins must have paid the land tax, as being the 
landlord's tax. The Court cannot specifically perform an agreement with 
a variation. (2) (a) 

Reverse the decree, and dismiss the bill. 

(2) See the references in note (1) antea. 

(a) In the case of Keissellirack v. Livingston, 4 John. Ch. 144, Mr. Chancellor Kent 
admitted parol evidence to correct a mistake in a written contract, in favor of a plaintiff, 
seeking a specific performance of that contract. The statute of frauds does not apply «> 
sorh a rase. 

In Gillespie v. Moon, 2 John. Ch. 685, the same learned Judge, after a very full examina- 
tion of the authorities, admitted parol evidence to prove a mistake in a deed, though it was 
denied in the answer, and decreed relief to the plaintiff seeking it affirmatively on lbs 
ground of such mistake. In this case the proof of the mistake was clear and strong. 

See also l Story, Eq. Jur. ch. 5, § 161, and notes, where the eminent author discusses this 
point, and seems 'fully to agree with Mr. Chancellor Kent, in the doctrine as held by him in 
the above cases. . 

In Til ton v. Tilton, 9 N. Hamp. 385, tenants in common agreed to make partition purs*" 
ant to the award of referees, and executed deeds for that purpose. In the deed to the plaintiff, 
, a tract of land assigned to him was omitted by mistake. The parties took possession 
according to i heir deeds. The Court held, that the mistake should be rectified, snd that* 
specific performance of the contract, as to the tract omitted, should be decreed. The mistake 
in thi« case was denied in the answer. See farther, on this subject, Langdou v. K*«<°» 
9 Vennt. 299 ; Wenbrook v. Harheson, 2 M'Cord, Ch. 1 16 ; Hunt v. Rousmanier, 8 Wheat. 
211 } S. C. 1 Peters, 13 ; Wesley v. Thomas, 6 Harr. & John. 24 ; Newsom v. Buflerlo*. 
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1 Dev. Eq. 379 ; Gower v. Sterner, 2 Wheat. 7t, 79 : Abbe v. Goodwin, 7 Conn. 377. Sea 
the points more fully Mated, and tbe authorities cited, in Pemher v. Mathers, 1 Bro. C. C. 
54, note (a), at the end of the case ; Irabam p. Child, 1 Bro. C. C. 99, and notes ; ShelLurne 
9. Inchiquin, 1 Bro. C. C. 33d. 



Gardiner v. Mason. 

Mason v. Gardiner. 

Lincoin's-Inn-Hall. 12th Dee. 

(Reg. Lib. 1793. A. fol. 50.) 

[In cause and cross-cause publication in the original suit stayed until after appearance to the 
cross-bill.] (I) (a) Of costs on the allowance of the demurrer. 

Cause and cross-cause. The cross-bill was a second bill filed after a 
demurrer allowed (vide ante, p. 436) : Mr. Leach had moved, at the former 
seal, on behalf of the plaintiff in the cross-cause, that the proceedings in 
the first cause might be stayed until the defendant in the second cause 
(plaintiff in the former) had entered an appearance in the second cause, 
and that service upon his clerk in Court, in the first cause might be deem- 
ed a good service. 

The motion was grounded on an affidavit, that the plaintiff (in the 
cross-cause) having been informed that the defendant lived in Ireland, 
caused a subpoena to be sued out, and application to be made to the de- 
fendant's solicitor to accept service thereof as good service on tbe de- 
fendant, which was refused, and that the defendant was proceeding in the 
first cause. 

Mr. Leach cited Anderson v. Lewis (ante, vol. iii. p. 429). 

Mr. Attornry-Gtneral, who was on the other side, being absent, the 
rootiou stood over. 

And on this day, Mr. Attorney- General opposed the motion, and ob- 
served, that, upon the original motion, his Lordship inclined to think it 
improper ; although he thought service on the clerk in Court should 
be deemed good service, as till service iu some *way or other the [ # 479] 
party could not appear. He cited Gilbert's Forum Romanum, 
46 and 47, to show that the proceedings ought not to be stayed, but only 
publication; and made the further objection, that this being a second 
cross-bill, after a demurrer allowed to the former, the plaintiff ought 
not to be permitted to proceed till he had paid the costs of the former 
cross-bill. 

(I) Mr. Brown's marginal note of this case was incorrect. The above is agreeable to the 
orler made upon the point of practice, and upon service on the clerks in Court. See 
Anderson r. Lewis, and Bond p. Duke of Newcastle, aniea, 3 vol.429, and 3«6. with the 
references in I he notes. <( 1 Smith Ch. Pr. (Am. ed.) 461, note (1), 465 ; 1 Hoff. Ch. Pr. 
355, and note (4). ^ 

(a) As a general rule, a cross-bill mu«t be filed before publication of the evidence in (he 
original suit, unless the plaintiff in the cross-hill will go to a hearing upon the proofs already 
puMishei. The Court mav, however, allow a cross-hill to lie filed after publication, and even 
after a hearing of the cau-e, if it appear, on the hearing, that such hill is necessary to a 
comp'ete and equitable decree in the original suit ; bat the proceedings in the original cause 
are not th. -reopen to be lelivel, except upon the special orler of the Court, founded upon 
notice, given to the plaintiff in the original suit, of the application for delay. Cartwhght v. 
Clark, 4 Metcalf, 104. 
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Mr. Leach, as to this objection, said, that in a late case his Lordship had 
decided that the original plaintiff could only take the 5/. costs on the 
allowance of the demurrer ;t that by the demurrer the cause was out 
of Court, and the plaintiff cannot have leave to amend, 2 Peere Williams, 
300, and the note there. 

Mr. Mansfield, as amicus curia, referred to a case where he had moved 
for further costs than the 5/., and Lord Chancellor said he could not give 
them. 

Lord Chancellor said, he found himself embarrassed as to the point 
of costs ; he should be glad to correct the practice, but it must stand, 
till it was altered, (b) As to the other parts of the motion, he thought 
publication ought to be stayed in the original bill, till after answer (2) 
to the cross-bill : the clerk in Court must have ,an authority arising out 
of the original cause, therefore he thought service on him must be good 
service, (c) 

t See post, 545, a general order to correct this practice, [and Bearoes Ord. Ch. 456, sod 
the note. Also Wood v. Dynely, 1 Madd. Rep. 32 ; Pilkingtoo v. Wiguall, 2 Madd. Rep. 
240, 348, and Landsdown v. Elderton, 8 Ves. 526, 527.] 

(2) The order was (only) until appearance. — R. L. 

(6) [The general order of the 6th of February 1794, post, 644, was afterwards made to 
correct this practice. — Eden. 

(c) See Eden on Injunct. (2d Am. ed.) 77, 78, 79 ; Bond v. Duke of Newcastle, 3 Bro. 
C. G. 388, and authors cited in note (a). 

The practice in this respect has been changed. Eden on Injunct. (2d Am. ed.) 73 ; Ander- 
son v. Lewis, 4 Bro. C. C. 430, Eden's note. 



Gardiner v. Mason. Lincoln's-Inn-Hall, 13th Dec. 
(Reg. Lib. 1793. A. fol. 69.) 

Papers specifically referred to in an answer, and admitted to be in defendant's custody, may 
be ordered to be inspected by the plaintiff. (I) 

Mr. Attorney-Genbral moved, on the behalf of the plaintiff, that the 
defendant might leave in the hands of his clerk in Court, for the perusal 
of plaintiff's solicitor, the several letters and copies of letters, stated in the 
defendant's answer to have been found among his late father's papers, re- 
specting the purchase of the estate mentioned in the pleadings in the 
cause, particularly the copy of a letter written by his said late father to 
Messrs. Symson and Robertson, and other letters and papers, and might 

produce the same at the hearing of the cause. 
[•480] *Mr, Leach opposed this motion ; he said the rule was, that the 
defendant was compellable to produce papers admitted by the an- 
swer to be in his custody ; but the papers, to fall within the rule, must be 
essentia], and tend to support the plaintiff's bill ; not as the papers here 
do, tend to defeat his title. It extended, also, only to papers that were 
specified. Here the reference was genera], to letters and copies of letters. 
The cross-bill was founded on these papers, and to disclose them would 

(1) See accordingly Taylor v. Milner, 1 1 Ves. 41 ; Soroemlle v. Mackie, 16 Ves. 382, Ac. ; 
Evans 9. Richards, and the Princess of Wales t>. Carl of Liferpool, 1 Swanst. Rep. 8, 121. 
See also Atkyns p. Wright, 14 Ves. 211 ; Beckford *. Wildman, 16 Ves. 438, and Marsh ». 
Sibbald, 2 Ves. and Beames, 376. 
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put the plaintiff in possession of the defendant's defence. In Davers ?. 
Da vers, 2 P. Wois. 4(J9, a similar order was refused. He might say in 
this case, as Mr. Lutwyche did in that, " the other side can have no right 
to see the strength of my cause, or the evidence of my title, before the 
hearing/' Hudson v. Warrington, 3 P. Wins. 34. 

Lord Chancellor said, if the defendant relied on a paper, that made it 
material ; and made the order as to the only letter specifically referred to 
in the answer. (2) (a) 

(2) The order was in fact made according to the terms of the motion, and specified various 
letters and papers admitted in the answer. — R. L. 

(a) The present and the subsequent cases upon this subject are collected hy Mr. Swanston, 
in his notes to the cases of Evans v. Richards, 1 Swanst. 8, and .The Princess of Wales v. 
The Earl of Liverpool, ih. 121 (S. C. 1 Wils. Ch. Rep. 113) ; Earl of Salisbury v. Cecil, 

1 Cox, 277 ; Smith v. The Duke of Northumberland, ib. 363 ; Erskine v. Bizc, 2 Cox, 226 ; 
Campbell ». French, ib. 286 ; Darwin v. Clarke, 8 Ves. 158 ; Taylor v. Milner, 11 Ves. 41 ; 
Atkins v. Wright, 14 Ves. 211 ; Beckford *. Wildman, 16 Ves. 438; Marsh v. Sibbold, 

2 Ves. & Bea. 375. — Eden. 



Collis v. Swatne. Lincoln's-Inn-Hall, 14th Dec. 
(No Entry.) 

When a bill prays relief and discovery, the plaintiff being entitled to discovery only, a 
general demurrer allowed. (1) 

By the bill, the plaintiff stated, that the defendant having applied to 
him for leave to use his name, as a trustee in a mortgage, for money due 
to him (the defendant) from a relation, afterwards induced him by arti- 
fice, and assurances that the security was good, and promises of indemnity, 
to advance the money; and that he (the plaintiff) became the principal 
mortgagee, and was afterwards evicted of the estate ; he charged that the 
defendant, by different letters, in answer to others written by the plaintiff, 
considered himself as the only person liable to the risk, and had promised 
the payment of the money ; the plaintiff, therefore, by the bill, prayed a 
discovery, and that pi aim iff might be declared a trustee only for the de- 
fendant, as to the mortgage ; and to have the money repaid, as being 
advanced at the special request and undertaking of the defendant; offer- 
ing to assign all his right to the defendant, and for further relief. 

The defendant demurred both to the discovery and relief. 

Mr. Romilly, in support of the demurrer, said, that Lord Thurlow had 
decided, that where a bill was filed for discovery of evidence, to 
•which the plaintiff was entitled, if it proceeded to pray a relief, a [*481] 
general demurrer both to discovery and relief was good. He cited 
Price v James (ante, vol. ii. p. 319), Measter v. Bramton (cited ibid. 
282), and Charles v. Taysum in the Exchequer July, 1792, where 

this was considered as the established practice, and to have been so since 
Price v. James. 

Lord Chancellor. Though he admitted that the plaintiff was entitled 
to the discovery of the letters, allowed the demurrer, (a) 

* (l) This is the correct practice, agreeably to Price v. James, antea, 2 vol. 319, and Fry r. 
Penn, ibid. 280, is wrong. See the Editor's notes upon esch of these ca*es, and more 
especially the reference to Beames's Elem. Pleas, 250, and note (3). 6 Ves. 63, 666, 8 Yea. 3, 
9 Ves. 71. 

(a) If a bill, which is maintainable in equity solely as a bill for discovery, should contain 
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a prayer for relief also, it will be open to a demnrrer to the whole bill ; and the party will 
not he allowed to maintain his hill for the discovery' only ; for be is hound lo shape his 1 ill 
according to what he has a right to pray. Story, Eq. PI. ch. 7, § 312, and cases cited in the 
notes. 

The rule formerly adopted in England was different. It was, that if the hill was for dis- 
covery and relief, and it was good for discovery only, a general demurrer to the whole hill 
was had ; for though the party was not entitled to the relief, he was not to he prejudiced hr 
having asked too much. See Brandon v. Sands, 2 Ves. jun. 614. In New York, the old 
English rule is adhered to. See Laight v. Morgan, 1 John. Cas. 429; S. C. 2 Cain. Cas. 
Err. 344 ; Rimherley v. Sells, 3 John. Ch. 467 ; Livingston v. Livingston, 4 John. Ch. 296 ; 
Hieginhotham v. Burnet, 6 John. Ch. 134. 

In Massachusetts, where a hill for discovery and relief was filed against a party, who was 
not liahle to a decree for relief, but was hound to make discovery, a demurrer by him, to 
the whole hill, was overruled ; and it was held that he should demur, to that part of the hill 
only which sought relief, and should answer as to the discovery. Wright p. Dame, I Metcalf, 
237 ; 1 Harr. Ch. Pr. (7th ed.) 414. See Fry p. Penn, 2 Bro. C. C. 282, and note (a). 



Emanuel College, Cambridge, v. The Bishop of Norwich and 
Others. Lincoln VInn-Hall, 14th Dec. 

(Reg. Lib. 1793. B. fol. 61.) 

After a clear gift to a college, of three presentations to a living, their interest cannot be 
extended by doubtful words. 

Henry Mildmay seised in fee, int. al. of the advowson of the vicarage 
of the parish church of Twyford, and also of Ouslebury com. Hants, and 
also of the advowson of the rectory of Henstead in Suffolk, made his 
will and codicil, dated respectively the 1st and 4th of November, 1704, 
and thereby devised as follows : " Item, I do direct and appoint that the 
vicarage of the said Twyford and Ouslebury parishes, when become 
vacant, shall from time to time, by the persons then entitled, as to the 
presentation, be tended to Emanuel College, Cambridge, so as the election 
be made of a person resident at the same time in the said college." And 
as to the said rectory of Henstead aforesaid, he by his codicil devised in 
the words following : " Item, I do devise to the Master and Fellows of 
Emanuel College, the successive presentation for three turns, or altera- 
tions from the present incumbent, Mr. Lawrence Eachard to the church 
of Henstead in Suffolk, so as the said election be made to such person 
as at the same time, and before, is and was resident in the said college, 
and as the parties then concerned can agree, the said college to proceed 
in the future elections." 

The testator died in 1704 ; the defendants are the ordinary of the 
diocese, and the heir-at-law of the testator. 

After the death of Mr. Lawrence Eachard, the college presented 
[*482] for three successive turns, and the bill stated, that upon *the death 
of Doctor John Gordon, the late incumbent on the presentation of 
the College, the right of presenting to the church a fit person when nomi- 
nated by the College, devolved upon some of the defendants, and that the 
College had nominated the Rev. John Oldershaw, and applied to the other 
defendants to present him to the defendant, the diocesan, to be instituted 
to the living. 

The bill stated the refusal of the defendants, and that they pretended 
that all the interest or right of the College in the nomination, as well as 
presentation to the living, ceased after the period, when three successive 
incumbents had been presented by the College; whereas the College 
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charged, that by the true construction of the codicils, their right to the 
presentation terminated after the three turns, when the rectory of Hen- 
stead was to be presented to in like manner, with the vicarages of Twv- 
ford and Ouslebury, that is to say, the persons entitled under the devise, 
or as heirs-at-law of the said testator, to the presentation of Henstead 
aforesaid, being the parties concerned with the said College, directed to 
present the nominee of the said Master and Fellows. 

The plaintiffs nominated the Reverend John Oldershaw, but the de- 
fendants refused to present him, and brought a Quart impedit against the 
plaintiff, in which they succeeded ; upon which the plaintiffs filed the 
present bill, to have the trusts of the codicil executed ; to which the 
defendants demurred. 

Mr. Attorney-General, Mr. Mansfield, and Mr Sutton, for the plaintiffs, 
insisted that the Court would not reject any words to which it could give 
a meaning, and here the subsequent words may mean the College, and 
those who have the right of presentation, and must apply to something to 
be done after the three presentations have been satisfied. 

Mr. Solicitor-General, and Mr. Hollist, said, that the Court of Common 
Pleas had decided, that the subsequent words did not make a legal devise 
of the future nomination, after the three turns expressly given ; that they 
must refer to the subsequent nominations after that of Mr. Eachard, or 
they would be nonsense ; and that where a limited interest was expressly 
given, a further interest could not be implied, unless the in- 
tention to give it was perfectly clear. If the testator had intended [*4S3] 
here, to give a perpetual nomination, he would have said in all 
future elections. 

Lord Chancellor. He has given the three turns expressly to the 
College, I do not think myself bound to discover what his further inten- 
tion was, or whether he had any intention. He meant the presentation 
to remain in his family, but that they should consent according to the 
nomination of the College, and that the person to be presented should at 
the time be resident in the College, which would be good, though he be- 
came resident after the vacancy. If the College had exhausted their 
members, the family might have presented other persons. This is some- 
thing like his meaning. I do not say it is so; but it is clear here is no 
equitable gift of the future nomination, (a) 

Demurrer allowed/ 

(a) For the cases on the subject of devises by implication, see notes to Brown v. De Laet, 
post, 53") ; Lytton v. Lytton, ante, 460, 461, and notes. Where the intent is mauifest, there 
u no room for construction. Bowers v. Porter, 4 Pick. 198, 203. 
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Sockett, Esq. and his Wife v. Wray and Another* 

Rolls, 17th Jan. 

(No Entry.) 

Money invested in trust for a married woman, to pay her the interest for life, to her separate 
use, and after her decease, to such person, and subject to such powers, &c., as she should 
by any instrument in writing from time to time, or by will, appoint (during her present 
coverture), she cannot dispose of the principal at once, by deed, but by a revocable act 
only. (1) 

The bill stated, that by indenture, 24th February, 1791, made be* 
tween the defendants Wray and Morgan of the oue part, and the 
plaintiffs of the other part, and reciting that the defendant Wray had 
invested 1000/. in the names of himself and Morgan, in the purchase of 
1234/. 25. Id. $ per cent, consols., it was witnessed, that in order to 
declare the trusts thereof, the said Wray and Morgan, by and with the 
express privity, consent, and direction, or appointment of the plaintiff 
Sockett, covenanted to stand possessed of the stock and interest, upon 
trust, that they should, from time to time, during the life of the plaintiff 
Catherine Sockett, pay over the dividends into the proper hands of the 
pi ii miff, Catherine Sockett, and for her sole, absolute, and peculiar, and 
separate use and benefit, or to such person or persons as she, by any note 
or notes, instrument or instruments, writing or writings, to be by her 
signed, notwithstanding her present coverture, should direct or appoint; 
and it was further agreed and declared, that the plaintiff Henry Sockett 
should not intermeddle therewith, nor should the same be subject or 

liable to his control, debts, or engagements, and that the receipt 
[•484] and receipts of plaintiff Catherine Sockett, signed by her # proper 

hand, or of such person or persons as she should in manner afore- 
said appoint to receive the same, should from time to time, notwithstanding 
her coverture, be a good and sufficient discharge for the said dividends 
&c. ; and after the decease of plaintiff Catherine Sockett, upon trust, that 
the trustees, &c. should transfer the said sum of 1234/. 2s. id. unto such 
person or persons, at such time and times, in such parts, shares, and 
proportions, and in such sort, manner, and form, and subject to, with, and 
under such powers, provisos, conditions, restrictions, and limitations as 
plaintiff Catherine Sockett, by herself alone, whether sole or covert, and 
notwithstanding her present coverture, should at any time or tiroes during 
the term of her natural life, by her last will and testament in writing, or 
any writing, purporting to be her last will and testament, (2) to be by her 
signed and published in the presence of, and attested by, two or more 
credible witnesses (which will, &c. the plaintiff Catherine, was by that 

(1) Mr. Roper, in his late elaborate work on the law of Husband and Wife, observes 
(2 vol. pp. 210, 215, &c.) that, although the decision in the principal case has been disputed, 
the decree may well be supported upon the principles acknowledged in Reid v. Shergold 
(10 Ves. 370, 330), and Anderson v. Dawson (15 Ves. 532) ; namely, the distinction between 
a feme covert having a mere partial interest, with a power of appointment to be exercised 
within precise limits, and the case of her having substantially the absolute interest in any 
fund, though it may be limited in the form of a power. Mr. Roper observes (2 vol. 216), 
that, in the present case, the power did not authorize an appointment by any instrument 
except by will, or a writing purporting to be a will ; and that this observation [aitendin* to 
the ahove distinction! seems to obviate Lord Eldon's difficulty upon it, as expressed m 
Sperling v. Rochfort, 8 Ves. 176. Upon the subject of a wife's rights, and her disposiuon 
in respect of her separate property, see the Editor's notes on Hulme v. Tenant, antes, i *«• 
16 ; Fettiplace v. Gorges, 3 vol. 8 ; Pybus v. Smith, ibid. 340 ; and Ellis p. Atkinson, ibid. 
666. i See also 2 Story, Eq. Jur. ch. 37, f 1390, and note at the end of that section. > 

(2) See the observations referred to in note (1) antea. 
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indenture, and by plaintiff Henry Sockett, authorized to make), should in 
that behalf give, bequeath, direct, or appoint, and for want of, and in 
case no such gift, &c. should be made thereof, or not extending to the 
whole of plaintiff Catherine Sockett's estate or interest therein, then, as to 
so much thereof as should not be so given, &c. in trust, to transfer the 
same to the executors or administrators of plaintiff Catherine Sockett, 
for their own use and benefit. 

The bill further stated, that ever since the execution of the settlement, 
the interest had been regularly paid to the plaintiff Catherine, according 
to the terms thereof, and that the plaintiffs having occasion for a sum of 
money, and plaintiff Catherine having become desirous of having the 
bank annuities sold, and the money paid to the plaintiffs, applied to the 
trustees to sell the same, being ready to acquit and discharge the trustees 
from ail future claims ; but the defendant refused, without an indemnity, 
on which account the bill was filed, insisting that the plaintiff Catherine 
Sockett being entitled to the dividends for life, to her sole and separate 
use, and to dispose of the capital in such manner as she should think fit, 
the trustees could not be prejudiced by transferring the same ; and praying 
that the defendants, the trustees, might be decreed to sell the funds, and 
to pay the money to Henry Sockett, the plaintiff Catherine being willing 
to appear in Court and consent to the same. 

•The defendants by their answer admitted the trusts as above, [ # 485] 
and submitted, by the terms thereof, they should not be satisfied in 
selling the fund, but submitted to act as the Court should direct. 

The question was argued before his Honor the Master of the Rolls ; 
Mr. Graham, and Mr. Hart, for the plaintiffs, and by Mr. Short, for the 
defendants, the trustees ; and this day his Honor gave judgment to the 
following effect : — 

Master of the Rolls. (After stating the trusts of the deed.) The 
effect of the deed is this; in consequence of an agreement before marriage, 
the money is put into the hands of trustees, to pay the dividends to the 
wife, or as she shall appoint, for life, and after her decease according to 
her appointment, by will ; and the question is, whether under such a trust 
it is competent to the wife to waive the benefit of the deed, and to give 
the whole capital away at once, during her life. At the opening, it struck 
me that it was impossible to be done; a case in point was then cited. 
But notwithstanding that case, and the respect I have for the noble Lord 
who decided it, I cannot conform to it. 

The case is Newman v. Cartoney, which came on 24th of April, 1771, 
and is in the Register's book for 1770, B. 275 (cited ante, vol. iii. 
p. 346, in the note, and p. 56S). It came on by consent, and therefore is 
likely to have been acquiesced in, but it is my duty to exercise my own 
judgment on the subject. 

The other cases that were cited were Holme v. Tenant (ante, vol. i. 
p. 16), Pybus v. Smith (ante, vol. iii. p. 340), Ellis v. Atkinson (ibid, 
p. 665). 

In the case of Hulme v. Tenant, it appears that Lord Bathurst was of 
a different opinion from Lord Thurlow. From that case I extract this 
principle, that a married woman may in this Court be considered as to 
all her property as a feme sole ; I say as to her property, because no 
contract can be entered into by her to affect her person, the remedy 
must be against her property ; with respect to her person, she is pro- 

vol. it. 46 
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tected. (a) Lord Thurlow says there, that the Court cannot exercise any 
power as to her person, but if she affects to enter into tiny contract which 
would make her person liable, if she was a feme sole it shall 
[*48ti] operate upon # her property in the hands of her trustees; L«»rd 
Bathurst in that case dismissed the bill, but Lord Thurlow 
thought the plaintiff might make the contract available against the 
property of the wife, and I am very much inclined to hold, that where a 
power is given to a married woman, to act on her property, she is so far 
to be considered as a feme sole. (3) 

Norton v. Turville, 2 P. Wms. 144, bears much more analogy to the 
present case than Hulme v. Tenant, 

Ellis ▼. Atkinson was prior in time to Pybus v. Smith. 

In Ellis v. Atkinson, Lord Thurlow had great difficulty in getting orer 
the words from time to time. (4) 

In Pybus v. Smith, (5) Lord Thurlow expressly laid it down, that if it 
was the intention of a parent to give a provision to a child, in such a way 
that she could not alienate it, he might do so, but he thought the intention 
must be in express terms, (b) 

If of a parent, it must be so of any other person giving property. 

But if the parent or other person has given a power without restraining 
it, the Court will act upon the property. 

Then what is the meaning of the power, under this deed t 

The meaning is this, that the wife should have the whole interest for 
life, with a power to dispose of the whole so as she did that by a revocable 
act ; but she must reserve a power to act upon the property in future, if 
she thought (it so to do. 

A married woman is in a different state from an infant, an infant has 
no disposing mind ; with respect to a married womau, the law says, she has 
a disposing mind, but not a disposing power. This Court gives her a dis- 
posing power, if the power in the settlement limits it so. 

In this case she is to do it (6) " by any note or notes, instrument or in* 

struments, writing or writings." The omission of the words " deed 

[•487] or deeds," which are usually inserted in such powers, is a *strong 

guard, and shows she was only to do it by a revocable act, and 

has no right to give up but under the power. (7) 

It is admitted, that if the gift in default of appointment was to persons 

(3) This is by far too strong. See Lord Eldon C.'s observations referred to in the Editor's 
note on Hulme r. Tenant, antea, 1 vol. 16. ^ See also ib. p. 20, 21, & notes, upon this point 
of the power of a feme covert over her separate property, and how aha may charge it. 

(4) See the Editor's notes upon it, antea, 3 vol. 665. 

(6) See the Editor's notes upon it, antea, 3 vol. 340, 346, 347. 

(6) There must be some mistake here. Her power was not to make a general disposition 
" by any note or notes," &c. ; that mode of disposition extended only to the dividends and 
interest. When the corpus was to be disposed of, the power prescribed ii to be done by will, 
or writing testamentary. See also note M) antea. 

(7) Lord Colchester's notes express this part of the judgment thus : " The leaving out 
the word * deed ' is as strong to show that she should appoint by will only, as if there had 
been an express clause to that effect. This is very beneficial to a wife, because she may 
survive the husband, and then she would be entitled to dispose of the fund in her life- 
time." 

(a) See 2 Story, Eq. Jur. ch. 37, f 1397, and note (5) j Gardner v. Gardner, 22 Wend. 
626. 

(6) A clause in a deed of settlement on a wife, against anticipation, is held to be an obli- 
gatory and valid mode of preventing her from depriving herself, through marital or other 
influence, of the beneflt or her property. Barton v. Briscoe, 1 Jacob, 603. In a n 



2 Kent (6th ed.), 170, Mr. Chancellor Kent remarks, that the history of the fluctuations of 
the English Chancery decisions on this subject is curious ; and in the same n 



the changes, which the subject has undergone. 
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expressly named, she could not dispose of the whole at once, bat it is 
argued to be different, when it is given to her executors or administrators. 

In Norton v. Turville, the disposing power was not confined to being ex- 
ecuted by a will. The question there was, as to the execution by bond. 
The Master of the Rolls was of opinion, that though as a bond it was void, 
it was a good disposition against persons claiming under her will, and that, 
where a person having a disposing power gives a bond, it is binding on 
her personal property. 

It is argued, that supposing her a feme sole, she could do the act ; 
there the single woman can act, because she can bind herself personally, 
but is there any contract that this married woman could enter into, that 
would bind her after the termination of the coverture? If she gave a bond, 
could she be sued upon it after the coverture? Certainly not. A man or 
a single woman, as they can bind themselves personally, may bind their 
executors and administrators, but it is not so of a married woman. 

As to the interest, she was to have it for life, but as to the principal, 
she could only dispose of it from time to time, by a revocable act ; I should 
go too far in this case if I held it to be disposable any way but by will, (c) 

I subscribe to Norton v. Turville, but this is a different case; therefore, 
notwithstanding the cases of Newman v. Cartoney, Ellis v. Atkinson, and 
Pybus v. Smith, I think she could not dispose of it by deed. 

There is something remarkable in this case, that the restraint is only 
during her present coverture. If she survived her preseut husband, the 
restriction was thought unnecessary ; therefore, during the life of her 
present husband, she can only dispose of it by will, (d) 

Bill dismissed, (e) 

(e) See Sugden on Powers (4th Lond. ed), l [6, J 16. This case is commented on fully in 
Clancy, Rights of Women (Am. ed.), B. 3. ch. 6. It is there said, that this case seems io 
hare lieen decided against the principle oi all the authorities on the subject of the wife's 
separate estate, p. 393.. 

\d) The restraint on anticipation ceases on the death of the husband, for the reason and 
eipediency of the restraint have then also ceased. Barton v. Briscoe, 1 Jacob, 603 ; 2 Kent 
(5th ed.), 170. 

As to the wife's power to make a will of her separate estate, see Holman v. Perry, 4 Met- 
calf, 496 ; Osgood v. Breed, 12 Mass. 625. 

(«) The cases on this subject are of such a nature, that no clear result can he stated 
from them, and it is extremely difficult to say what the determination may be, when the 
question shall next come fairly before the Court. Both the present case, and Htilme v. 
Tenant, hare been shaken, though neither of them has lieen expressly overruled, and there- 
fore a new consideration of all these cases, so ofteo wished for by Lord Rossly n and Lord Eldon, 
is rendered extremely desirable. * See 2 Kent (5th ed.), 170, and note (o), and later cases 
there cited, and the remarks of Mr. Chancellor Kent, on the fluctuations of the decisions 
upon this subject. >• 

Sir W. Grant, indeed, has furnished a rule by which much of the difficulty may be re- 
stored, and many apparent contrarieties reconciled. His Honor considered, that there was 
no case in which the broad rule, that a married woman is to be considered a feme sole, as to 
property to her separate use. had lieen impeached. That there were many cases in which 
the question had been, whether the absolute property, including a power of disposition, was 
intended to be given, or whether it was a personal gift only, without a power of disposition ; 
that when the Court has seen, from the words, an intention to limit her to a personal gift, 
without a power of disposition, it has said that condition miqht be imposed, and an interest 
inconsistent with it should not be effectual. Wagstaff v. Smith, 9 Ves. 623 ; Witts v. 
Dawkins, 12 Ves. 503. 

Under the former branch of this division, therefore, may be ranked, 1st. all those deter- 
minations in which, as in Hulme v. Tenant, and the cases there cited, dispositions by a 
married woman, of separate property, by other instruments than those pointed out by the deed 
under which she claims, have been allowed , 2dly, those cases, like Fettiplace v. Gorges, and 
cases there cited, in which she has been considered as possessing an ahsolute right to 
dispose by will ; and, 3dly, Pybus v. Smithson, Ellis v. Atkinson, Brown v. Like, 14 Ves. 
302, and the cases in wh'ich a sweeping appointment of all her separate properly has been 
supported. On the other hand, whenever the power of anticipation has been restrained, or 
the capacity of charging confined to the express mode pointed out by the will or settlement, 
or where the power of appointing has been suspended during tbe coverture, Richards v. 
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Chamber*, 10 Ves. 680; Lee v. tfuggeridge, 1 Ves. & Bea. US, or where, as in the 
present case, and Anderson r. Dawson, 15 Ves. 532, the power has been holden only to 
extend to disposition bv will, the Court may be considered, according to the words ot Sir 
W. Grant, to have collected from the instrument the intention of the settlor to limit her to a 
personal gift, accompanied either with a total or partial restriction of alienation. 

Still, however, it must be admitted that the determinations are considerably at Tanance. 
Thu*, the cases, of Norton v. Turville, Peacock v. Monk, and Halme v. Tenant, though 
followed in Heatley p. Thomas, 15 Ves. 596, and Bjilpin v. Clarke, 17 Ves. 395, have l»e«a 
doubted, and their extent in some measure restrained, by subsequent decisions. The expres- 
sions of Lord Rosslyn, in Milnes v. Busk, 2 Ves. iun. 493, and the determinations in 
Whistler v. Newman, 4 Ves. 129, and Mores v. Hui»h, 5 Ves. 692, have been shaken, if 
not expressly overruled, by Sperling v. Rochford, 8 Ves. 164 ; Porkes v. White. 11 Ves. 209 ; 
Essex v. Atkins, 14 Ves. 542, and other cases cited in the note to Fettiplace r. Gorges, 
ante, vol. iii. 10. And it is difficult to perceive so marked a difference of intention in the 
settlor in the present case, and Fettiplace v. Gorges, as to account for the contrariety of the 
decisions. 

Lord Eldon, in the late case of Jackson v. Hobhouse, 2 Meriv. 487, noticed the gradual 
alteration that had taken place, from the extreme laxity wmVh the decisions in Lord Hard- 
wicke's lime had introduced. After alluding to Hulme v. Tenant, and the unsuccessful 
attempt in Pybus r. Smith, to establish, that the alienation must be eo modo with the power 

K'veu, he observed that Lord Thurlow still on tinned to struggle hard, that the wife might 
> brought into a situation consistent with the manifest intent of the settlor ; but he thought 
the decisions loo strong against it. At last, he began to alter his opinion, first in the case of 
Miss Watson, where he reasoned thus : a feme covert, having power to alien, is a mere 
creature of equity to the extent to which the settlement constitutes her a feme sole, and no 
farther, and he therefore thought that the Court might modify the power of alienation by a 
clause against anticipation. — Eden, 



[*488] 'Hutchinson v. Wilson and Others. 

Lincoln Vlnn-Hall, 17th Jan. 
(Reg. Lib. 1793. A. fol. 151.) 
A creditor by bond cannot stand his own insurer, and charge the premium to his debtor. 

The defendants, who were tradesmen in London, supplied Snow and 
Shepherd, who were the captain and purser of the Talbot East Indiaman, 
with goods, for the purpose of making part of their investment ; the plaintiff, 
Hutchinson, with one Auther, since deceased, became bound with Snow 
and Shepherd, in a bond, to the amount of 1096/. to the defendants for 
securing the payment. The goods upon the whole were to a much larger 
amount. The defendants actually insured only 800/., but charged in their 
account 167/. as paid for the insurance of 2350/. from London to the East 
Indies, to cover the bonds. 

At the hearing it had been referred to the Master, to take an account of 
the sums due to the defendants ; in taking which account, he had admit- 
ted this charge of 165/. ; the defendants insisted, that as to that sura they 
stood their own insurers. 

And, upon exceptions taken to the Master's report, the question was, 
whether the defendants ought to have been allowed this charge. 

Mr. Attorney-General, Mr. Lloyd, and Mr. King, for the plaintiff, in- 
sisted that it ought not to have been allowed, and that there was not any 
pretence for saying that the defendants stood their own insurers, that they 
could not insure the bond, Lowry y. Bourdicu, Dougl. 468. Therefore, 
if they had effected a policy, it would have been void. But here there was 
no insurance made.&mifA v. Lascclles, 2 Term. Rep. 178. They admit- 
ted, that where a correspondent abroad orders his a^ent here to make an 
insurance, and he does not, he is liable in an action to the amount of the 
insurance, but there was no evidence in this case before the Master, to 
show any order from Snow and Shepherd. If persona could stand their 
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own insurers, it would be a constant way of evading the stamp duties. By 
making the insurance on the 800/., they have pronounced judgment against 
themselves as to the other part, as that shows what the agreement 
was : what remedy would Snow and Shepherd have had, in 
case of a loss? There # was no legal instrument, no stamped policy, [*489] 
nor any way to show that the defendants had themselves insured 
the goods. 

Mr. Solieitor-Gentral, and Mr. Mantfitld, for the defendants. As to 
the last objection, it is an extraordinary one, us the charge of 165/. stands 
on the face of the account, and would be evidence of the insurance. At 
the time this was done, which was before the case of Lowry v. Bourdiiu, 
it was considered as a fair transaction, and was continually done in the 
city of Loudon, for creditors to stand their own insurers. After such 
transactions are over, and the money paid, it has been repeatedly decided 
that the money cannot be brought buck, and here, the defendants having 
taken the bond, it is the same thing as if they had been paid the 165/. If 
the defendants had underwritten the policy, they would have been the 
best insurers; for Snow and Shepherd, as being their creditors, and the 
policy having been effected as far as the 800/., the revenue is not defraud- 
ed, and only wants the names of the Wilsons to be subscribed to it, to be 
perfectly regular. The Master has therefore done right. 

Lord Chancellor. Where a man undertakes to insure for another, 
and does not, he will be liable in an action, ( I) and the damages will be 
what the party would have recovered from the insurance, {a) but, where the 
insurance is not made, he can never charge for it. There is no principle, 
to suffer a man to avail himself of an instrument he has never made. 

Exception allowed. 

(1) See Harding v. Carter, Park on Insurance, p. 4. 

(a) Stoir, Agency, f 222 j 1 Phil. Ins. ch. 22, p. 621. [Watson v. Tellfair, 2 T. R. 183, 
n. ; even though he derives no profit from the transaction, Seller v. Work, 1 Marsh, on Ina. 
299 ; and if he pretend that he has effected a policy, trover will lie against him for it, though 
none has been effected. Harding v. Carter, 1 Park, on Ins. 4 ; Vide also Delancy v. Stod- 
dart, I T. R. 22. — Eden.) 
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34 Geo. 3. 1794. 

Stapleton v. Palmer and Others. 24th Jan. 
(Reg. Lib. 1793. B. fol. 181. b.) 

A residue to he divided by executors at an indefinite term vests at the death of the testator, 
[unless an intention is manifest to the contrary upon the face of the instrument.] (1) 

Joel Savfle, E?q., of the island of Jamaica, seised and possessed of con* 
siderable real and personal estate, made his will,duied June 9th, 17fc6, and 

(1) This seems the settled doctrine, after the most mature consideration of the most able 
judges, however they may have differed in collecting such intention from any particular 
instrument. It will be seen by the Lord Chancellor's observations in the present case, that 
the agreement of the parties precluded it from being adduced as a determination of the 
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thereby, after several legacies, ordered, " that his executors should sell 
and dispone of his estates, &c. three years after his decease, and all the 
rest, residue, and remainder of his estates, real or personal, he gave to his 
sister Elizabeth Grange, and all the children of her body lawfully begotten, 
to be divided by his executors among all such of them as may be living 
at the time the dividend* take place, share and share alike," and appoiuted 
two of the defendants, John and James Palmer, executors. 

The testator died 6th July, 1787, leaving his sister Elizabeth surviving 
him, who hud four children then living, Sarah the wife of the plaintiff 
Stapleton, who is since deceased, and three of the other defendants, aud 
Elizabeth has not had any child born since. 

The executors did not sell the estates within the three years after the 
death of the testator, but on the 9th July, 1790, the plaintiff and his tlien 
wife, and the defendants, the other children of Elizabeth, and the husband 
of such of them as were married, executed a letter of attorney, reciting 
the clause in the testator's will, by which he disposed of the residue, by 
which they authorized Richard Glade, Esq., to receive from the executors 
and all other persons, such sums of money as should be due to them by 
virtue of the said will, aud the said Richard Glade applied to the 
[•491] executors to sell the estate, and settle their accounts: in •conse- 
quence of which the executors exposed the estate to sale ou the 
4th of August, 1791, and sold the same for 1 1, 600/., payable by install- 
ments, and the purchaser paid immediately 1160/., by way of deposit. 
But several difficulties falling in the way, the conveyances were pot exe- 
cuted by the time the second installment was made payable, nor was the 
same paid, but the difficulties were afterwards removed, and the convey- 
ances prepared, but not executed, when ou the 14th May, 1792, the plain- 
tiff Slapletou'8 wife died, and he obtained administration, and alterations 
were made in the conveyances, showing that he was a party as administra- 
tor of his wife. 

The defendant, who had married Hester George, one of the daughters 
of the testator's sister, Elizabeth, objected to joining in the conveyance, 
unless a fourth part of the purchase-money was paid to him in right of his 
wife, he insisting that by the death of the plaintiff's wife, before the money 
was divided, the same became divisible in four parts, among Elizabeth and 
her three surviving children ; whereupon the parties came loan agreement, 
that the money should be laid out in the funds, subject to the question as 
to the rights of the parties, and the conveyances were executed, and the 
present bill filed, to ascertain the rights of the several parlies, on which the 
plaintiff claimed one fifth part of the purchase-money, as having become 
payable to her in her lifetime. 

The defendants, by their answers insisted, that Sarah Stapleton the 
plaintiff's late wife, was only entitled to a contingent interest in the fifth 

vSyjV 1 ^ df *■««»«* h *f°™ It; and this has heen frequently noticed in later cases. 
t ; Mannin^ 16 / 9 '- 8 ^^ 8 ^ 57 ^^- Thal lhe S^era! doctrine is as above, see Ha ichinson 
LrnS? s'vSi^ri? 1 m J%' « ro i r n,8 I ? ot *> «" n«l page),et per Lord El don, C, in Siiwell ». 
fiw p. 489^hid. ' Gaske " •" Harman ' on lhc «PPeal, H Ves. 497, 4*8. See that esse, 

esta^tbitnqi^woSS? 68 *5l ra,e ' ml P * 49 u 8 ' ib ! d ' : " Considering the varietv of personal 
t*MY^fln^toci£ fK d,e r S a V° '*$ and w Hr P««. when by proper* diligence it 
the interen iested .ndX Y h 5 re . fore ' h u BS sa,d , lhe be,t construction «, generally, to Consider 
^^^^^l^i^^^ 1 ^^ i n ° l co J lecled for thc P" roose of enjoyment, 
conjec^e in >&£a{L *£»*}? aod * C "^i 1 " 1 : and \ f lhat » wi « e » ^VCourt will not 
tinctlv undemo^ that if n , l h" tIon . ■P"" 1 . lh ? &* neral rule - It must, however, be dis- 
execution." ' ' lf lhe » nl »tion is dearly expressed, it must be earned into 
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part of the purchase-money, and other residuary estates of the testator, 
dependent upon her living to the time of the distribution of the same. 

Mr. Attorney- General, Mr. Solicitor-General, and Mr. Ho/lht. This 
must be considered as vested at the death of the testator. There was a 
similur case before Lord Thurlow, of Hutchinson v. Manningham t (re- 
ported I Vesey, jun. 3IJ6, by the name of Hutrhinson v. Manning- 
ton), where he held, that no time being named, • within which the [*492] 
money was to be remitted, the legacy vested at the death of the 
testator ; so the estates, being directed to be sold not having been sold with- 
in the three years, must be considered as being sold immediately. The 
direction not being imperative upon the trustees, they might have sold at 
any time. Had they been all dead before the sale, their interests would 
have beeu transmissible. The testator could not mean in that case to die 
intestate; Lord Cowper's rule must prevail, that the persons living at the 
death must take, Lord Bindon v. The Earl of Suffolk, 1 Wins. 96 ; Strin- 

t Hutchinson v. Manningham. (2) — John Hutchinson, jon. being in tbe East Indies, and 
his friends and family in England, made bis will in January, 1781, by which he gate several 
legacies to different legatees, with this clause, " but in case be shall die before be shall 
receive the same, then I give the same to my brothers and sisters ; " he then gave the 
residue to his father, John Hutchinson, with a similar clause, " but in case of the death 
of my father, before he shall have received it, I give the same to my brothers and 
sisters, and their children, share and share alike." The testator died soon after making the 
will. 

Several payments bad been made to such of tbe legatees as were since dead, hut tbey had 
not been paid the whole of their legacies ; the father died in 1784, without having received 
any part of tbe residue. 

The plaintiffs were a surviving brother, a sister with her husband, and the husband of 
a deceased sister of the testator, who claimed such part of the legacies as had not been 
paid to tbe deceased legatees before their deaths, and the whole of the residue. The defend- 
ants were the executors* of the testator, and the executor of tbe deceased father. 

Mr. Solicitor-General for the plaintiffs, contended, that the testator's intention was to give 
this property to bis relations, hut not to give them vested interests till they should actually 
receive the money. He considered the time necessary to collect and remit the property, and 
that although they might survive him, they might die before the money could be conveyed 
to England, and in that case he meant other hands to receive it. Suppose this was the case 
of a real estate, to be sold, and the money paid to A., but, if he died before the sale, then to 
B.. that gift over would lie good. 

But Lord Chancellor thought this was too general, no time being limited ; tbe testator 
certainly had intended it not to vest immediately, but that there should be time to transmit 
it ; there was certainly time to transmit it, but he has specified no time ; if he had, as a year, 
in reference to the time given by law to an executor for payment, it would have been good, 
but as it is, the legacies vested at his death. In the case stated, of a real estate to be sold, 
no caprice or dilatoriness of the trustee could affect the gift, the estate being directed to be 
sold would be considered as sold, as what is to be done is considered as done, and it would 
vest at the death of the testator. 

The cause repeatedly stood over, but the final decree turned upon an agreement between 
the parties. (3) 

(2) Reported 1 Ves. jun. 366. See upon it, 6 Yes. 636, note, 11 Ves. 497 ; the Editor's 
next note, et per Sir W. Grant, M. R., 6 Ves. 169. and in Bernard «. Montague, 1 Merivale, 
432. 

(3) The report in 1 Ves. jun., 368, is to the same effect ; but it appears that the agree- 
ment related to another subject ; and that Lord Thurlow did determine, and meant to 
determine the point of law in that case, agreeably to the Editor's marginal note of the prin- 
cipal case, ut supra. See the note in Sitwell v. Bernard, 6 Ves. 636, and the observations 
of Lord Eldon, C, in Gaskell v. Harman, 11 Ves. 497. His Lordship, though approving 
the sale, thought it inapplicable to that particular case ; and seems to think so still ; for his 
Lordship is reported to say, " In the case of Hutchinson v. Mannington, 1 admit I thought 
tbe meaning of those words was, ' what they shall have received ,» and I thought so even 
after the decision. The use T have since made of that case is an authority, that if the words 
will admit of not imputing to the testator such an intention, it shall not he imputed to bint. 
If that intention can be supposed, it was natural in that case. The natural construction of 
that will was, if the legatee should die before the property should be actually remitted to 
him. But Lord Thurlow looking to those considerations, which he expressed with consider- 
able anxiety, the more perhaps as he perceived that many of the bar did oot go aloug with 
him, thought himself at liberty to put a construction upon the will, that by possibility might 
be put upon it : [that is to say, that the testator could never have meant the parties should 
wait tbe result of an inquiry, as to when every part of it could have been received."] 
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ger v. Philips, 1 Eq Cas. Abr. 292. The parlies here joining in proper 
ttls to sell, hove ascertained their shares. In the case of Ftiulkner v. Hoi' 
lingsworth, an estate directed generally to be, was considered as, sold, at 
the death. 

Mr. Graham, for the defendants, admitted, that if the sale had been 
deferred by accident, that could not have affected the parties, but insisted 
that the installments would be divisible, as they became payable under the 

words of this will. 
[•493] # Lord Chancellor. The facts of the case have put the point 

out of all question. Their all joining in the direction as to the sale 
fixed their shares. (4) (a) 

(4) See note (1) antea, 6 Ves. 169, 8 Ves. 557. It appears from Reg Lib. that the Court 
declared that the residue of the testator's personal estate, and the produce and profits of the 
plantations and premises before the sale thereof, and also the money arising from the sale 
thereof, ought to be divided into five equal parts, &c. — R. L. 164. 

(a) See the learned and full note of Mr. Hovenden to the case of Hutchinson v. Man- 
nington, 1 Ves. jun. 366, in 1 Supp. 143, et seq. 

[The case of Stapleton v. Palmer has been frequently cited to show, that shares of prop- 
erty which was to be converted, were vested at the death of the testator ; it however 
obviously does not decide that question, and has therefore always been rejected as inapplica- 
ble, or, if applying, it has been said that the inference would rather be the contrary, as the 
filing was ascribed to the acts of the parties, 6 Ves. 169, 8 Ves. 657. 

The case most frequently referred to, and a leading authority upon the subject, is Hutchinson 
v. Mannington. The natural construction of that will, as observed by Lord Eldon (6 Ves. 
536, 11 Ves. 497). was, that the legatee should not take the legacy, if he should die before 
the property should be actually remitted to him : that many of the bar were dissatisfied with 
the judgment, and Lord Eldon, at the time, thought that such was the meaning of those 
words, and thought so even after the decision. 

The use, his Lordship added, that he had made of that case, was, as an authority, that, if 
words will admit of not imputing to the testator such an intention, it shall not t*e imputed to 
him. The inconveniences, as pointed out by Lord Eldon in several passages of the follow- 
ing cases, are so great that, unless driven to it by the state of the property, and the expressions 
of the will, the Court will not willingly collect that meaning. Accordingly, in the following 
cases, the interest of the legatee was held not to be postponed by the direction to pay " when 
received, 1 ' " when sol in," " when recovered," " when laid out/' &c. Hambling v. Lyster, 
as stated by Sir W. Grant, from the Register's took, 13 Ves. 336, S. C. Amb. 401 ; Sitwell 
v. Bernard, 6 Ves. 620 ; Stuart v. Bruere, cit. ihid. n. ; Entwistle v. Markland, cit. ibid, n.; 
In ties v. Mitchell, ib. 461 ; the opinion of Lord Eldon in Gaskell v. Herman, 11 Ves. 469; 
Wood v. Penoyre, 13 Ves. 325. But as it would be impossible to say that either a testator 
has oo power to make such a provision, or that the Court will pay no regard to it when 
made, if the intention be clearly expressed, it must, notwithstanding all the inconveniences, 
be carried into execution, per Lord Eldon, 1 1 Ves. 497,498 ; and accordingly, in the following 
cases, the interest of the legatees was postponed till after the indefinite period pointed out 
bv the testator, Small v. Wing, 3 Bro. P. C. 603 ; Ed. Toml. vol. vi. 66 ; Faulkner r. 
Hoi lings worth, as stated by Sir W. Grant, from the Register's book, 8 Ves. 558 ; Gsskell 
v. Harman, as determined by Sir W. Grant, 6 Ves. 159 ; Elwin v. Elwin, 8 Ves. 547 ; 
Bernard v. Montague, 1 Meriv. 422. 

See the observations of Sir W. Grant (13 Ves. 329, and 1 Meriv. 432), upon the reversal 
of the decree in Gaskell v. Harman. — Eden.] 
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Smith and Others v. Strong and Others. 25th Jan. 

(Reg. Lib. 1793. B. fol. 150. b.) 

A father by will gives tbe residue to his three natural children (1) equally. He afterwards 
gives two of ihem (daughters) marriage portions, tbey shall not be held to be a satisfaction 
pro tanio. (2) 

These were two petitions of the several plaintiffs in the cause. 

They stated that Thomas Armstrong, the testator, seised of freehold, 
copyhold, and leasehold estates, made bis will, bearing date 29th August, 
1785, and thereby, after making specific and equal bequests to (he peti- 
tioners, Thomas Smith and the plaintiffs Mary and Ann (the petitioners 
in tbe other petition), then all infants and unmarried, who were his three 
natural children, ( I ) he directed that his executor should sell all his 
estates, and after payment of debts, &c, should lay out the money arising 
from such sale in the purchase of long annuities, to accumulate till the 
petitioner should attain twenty-one, when the same should be transferred 
and paid to the petitioner, and the said Mary and Ann Smith, share and 
share alike, and made the defendants executors. 

After the testator made his will, he, upon the marriage of his daughter 
Ann Smith, with the plaintiff Richard Wilkinson, paid him as a marriage 
portion with the said Ann 1500/., and afterwards, upon the marriage of 
his daughter Mary Smith, with the plaintiff George Coleman, the testator 
paid him a portion of 1000/., but never advanced the plaintiff John Smith 
anything. 

The petitioners, Richard Wilkinson and Ann his wife, and George 
Coleman and Mary his wife, prayed an equal division of the residue, but 
the petitioner Thomas Smith suggested, that the testator meant to make 
an equal distribution of his fortune among the three children, and there- 
fore that the petitioners Ann and Mary ought to abate so much as they 
had received. 

Mr. Attorney-General, Mr. Mansfield* and Mr. Alexander, for the peti- 
tioners Ann and Mary, and their husbands, contended, that the advance- 
ment could not be considered as satisfactions, in the case of a 
residue ; that that construction never could hold, where the *gift [*494] 
was of a residue. The principle of satisfaction was, that the 
person standing in loco parentis, having made a provision to a certain 
extent, has completed that intention ; but this does not apply to a residue, 
which is uncertain. They cited Farnham v. Philips, 2 Atk. 215; Rick' 
man v. Morgan (ante, vol. i. p. 63, and vol. ii. p. 394), which was the 
case of a provision by settlement. 

Mr. Solicitor-General, and Mr. King, for the petitioner Thomas, ad- 
mitted the case of Farnham v. Philips was a strong case, but that Lord 
Hardwicke had afterwards expressed some doubts, how far the rule applied 
to the case of a residue, Watson v. The Earl of Lincoln, Amb. 325. 
There are many other cases, where it has been doubted, whether a resi- 
due is not to go in satisfaction ; they are all enumerated in the judgment in 

(1) Tn the case of illegitimate children, tbe author of the bounty being considered only in 
the light of a stranger, an instrument is often held no satisfaction as to such objects, which, 
in a case between parents and children generally, would certainly he held a satisfaction. 
See Ex parte Duhost, 18 Ves. 140, and Wetberby v. Dixon, Cooper, Co. Ca. 281. 

(2) See the Editor's note and references to Warren v. Warren, antea, l vol. 805, and 
Rickman v. Morgan, and Pearson v. Morgan, antea, I vol. 63, 2. vol. 388, & 394, with tha 
references passim. 

TOL. IV. 47 
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Rickman v. Morgan; the Court leans against double portions, which 
would lie in this case, if it is not considered as an advancement ; in case 
of intestacy it would be a satisfaction pro tanto, and must have been 
brought into hotchpot. 

Lord Chancellor. I cannot draw any conclusion from the case of 
intestacy ; the construction of the law there is, that the children shall all 
take equally. With respect to this will, the testator having absolute 
power over the fund, he has given it to his children (3) equally ; by bar- 
ing before made a provision, he has made no reference to it in the will. 
It is very difficult to apply the rule to an uncertain residue. It was cer- 
tainly the opinion of Lord Hardwicke, in the case in Ambler, that the 
uncertainty of the residue made the difference. 

His Lordship therefore ordered the residue to be equally divided, (a) 

(3) Illegitimate children. See note (1) antea. 

(a) As to the cases of natural children, where the father has not, as in the present case, 
placed himself in loco parentis, see Grave v. Earl of Salisbury, 1 Bro. C. C. 425, 427, and 
note. 

The suhject of the application of the doctrine of satisfaction to a residue, is considered in 
the notes to Rickman v. Morgan, 2 Bro. C. C. 394. See also the cases cited in the notes 
to the authorities referred to in note (2), ante, 494. The doctrine of constructive satisfaction 
does not apply to the case of a devisee of a mere residue ; for it has been said, that a residue 
is always changing. It may amount to something or be nothing ; and, therefore, no fair 
presumption can arise, of its being an intended satisfaction or ademption ; 2 Story, Eq. Jur. 
ch. 30, § 1115, and note, at the end of that section ; 2 Fonbl. Eq. B. 4, Pt. 1, ch. 2,§ 1, 
note (a). 



Fordyce et al. v. Ford. 

4th and 5th Feb. Master of the Rolls for Lord Chancellor. 

(Reg. Lib. 1793. A. fol. 112. b.) 

Injunction granted to stay action against the auctioneer for the deposit, although the estate 
sold was represented as freehold with leasehold adjoining, and turned out to he almost §11 
leasehold, (l) and although there had been great delay in making out the plaintiff's title. (2) 

Mr. Mansfield, supported by Mr. Harvey, moved for an injunction to 

restrain the defendant from proceeding in the action, commenced 

[•495] by him against the plaintiff Edward * Smith (the auctioneer), and 

that the injunction may extend to stay trial of the action on the 

following state of facts, as taken from the bill and answer. 

The plaintiffs, Dr. Fordyce and others, being possessed of a residue of 
a term of 2000 years, in a leasehold house and premises called Bel v id ere, 
in the county of Southampton, and also entitled to the fee-simple and 
inheritance of a freehold close adjoining, employed the plaintiff, Smith, 
to sell the same, with the furniture and paintings in the house, and a 
copyhold estate also, belonging to them ; and the plaintiff Smith prepared 
and circulated particulars to the purport following : " A desirable and 
singularly beautiful freehold estate, with a leasehold adjoining, held for a 
term of 2000 years. The estate contains ninety acres, more or less, 
of rich arable meadow and pasture land (part freehold and part leasehold), 

Si^en^JSo^i l «^ 0lW ^ lnd l re / e ^ l,c ? 8 in Shirie y »• Sirauon, nn tea, I vol. 440, and Mr. 
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with farther description of the garden, &c. The furniture, with several 
capital paintings, by eminent masters, which will be included with the 
mansion-house, in one lot." And the conditions of the sale were, that 
the purchaser should pay down a deposit of 25/. per cent, and sign an 
agreement for payment of the remainder, on or before the 30th July, 
1?93, on having a good title, and should have proper conveyances, on 
payment of the residue of the purchase-money. 

The premises were put up to sale by the plaintiff, Smith, 25th June, 
1793, at Garraway's Coffee-house, and the plaintiff, Smith, before he 
proceeded to the sale, informed the company, that the premises were by 
mistake described to consist of ninety acres, for that they consisted 
only of seventy acres, and then he proceeded to sell the same ; when, after 
several biddings, the defendant, Sir Francis Ford, was declared the pur- 
chaser, at the price of 4900/., and the defendant paid 1225/. by way of 
deposit, and signed an agreement to complete the purchase. 

Upon the 8th of July, 1793, the plaintiff's solicitor delivered to the 
defendant's solicitor an abstract of the plaintiff's title to the premises, 
by which it appeared, that there were only seven acres of freehold ; and, 
upon laying the abstract before counsel, the defendant was advised, that 
the abstract did not contain any sufficient title to the leasehold, nor any 
title whatsoever to the freehold, prior to the year 1783. The de- 
fendant's solicitor, 27ih July, sent # the abstract back to the plain- [*496] 
tiff's solicitor, with observations on the title; in consequence 
of which the plaintiff's solicitor made additions to the abstract, as 
to the leasehold part of the estate, and, upon the 8th of August, sent the 
same to the defendant's solicitor, with a letter, by which it appeared, that 
other papers were still to be obtained. A correspondence commenced 
between the solicitors, which lasted till 25th September, about which time 
the plaintiff's solicitor, by a note, stated that he believed it would be very 
difficult, if not impracticable, to obtain a prior title to the seven acres, 
viz. the freehold part of the estate. 

In Michaelmas vacation, the plaintiffs filed their bill for a specific per- 
formance. The defendant brought an action against the auctioneer for 
the deposit, and by his answer, 22d January, 1794, stated, as his defence, 
that he wanted the estate for a residence for the last summer, and, as the 
plaintiffs had not made out a title within a reasonable time, insisted he 
was not bound to go on with the purchase. 

The counsel for the plaintiff, cited Gibson v. Patterson, 1 Atk. 12; 
Pin eke v. Curteis, ante, p. 329, and contended, that the defendant here, 
having objected to the estate, as consisting principally of leasehold, had 
thought that circumstance immaterial, and that the delay in making out 
the title was not a sufficient ground to dissolve the contract. 

Mr. Attorney-General, for the defendant, relied on the case of Lloyd v. 
Collett, ante, p. 469. 

The Master of the Rolls only observed, that he should grant the in- 
junction, and give his reasons on the morrow. 

The Master of the Rolls, this day, gave his opinion upon the motion. 

He stated the particulars. The estate was represented to be a free- 
hold estate, with leasehold adjoining ; he stated also the condition of sale. 
It did not appear by the particular how much of the estate was freehold, 
and how much leasehold. The purchase was to be completed by the 30th 
July. 

•An abstract was delivered the 8th July, by which it appeared [ # 497] 
that the estate should rather have been called a leasehold estate, 
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with a freehold adjoining; for, of the seventy acres, sixty-two were lease- 
hold and only eight freehold. 

If Sir Francis Ford had made that objection, I should have thought tbe 
purchase ought not to be carried into execution. 

But the abstract was delivered the 8th July, and no objection of that 
kind was made, so that the purchaser acquiesced. 

Then, no great delay is attributable to the seller's solicitor. The ab- 
stract was returned with observations, particularly that as to the eight 
acres, on the 23d of August. 

There is a letter from the purchaser's solicitor, the 19th of September. 

25th September, the deeds are delivered, and every difficulty cleared up. 
Then Sir Francis Ford refused to go on. 

If I was to grant the injunction, it would be to prevent Sir Francis Ford 
endeavoring at law to set the transaction aside. 

The old doctrine of this Court is represented as being that, wherever 
there was a contract entered into, the Court would carry it into execu- 
tion. This doctrine is supported by the case of Cribson v. Patterson 
(1 Atk. 12), from whence the rule has been drawn, that no negligence, 
ever so gross, would be an excuse for not performing the contract. It is 
impossible Lord Hardwicke should have used the language, that is attri- 
buted to him by the reporter in that case. It appeared by a MS. note 
cited of it, by Lord Chancellor, lately, in a case of Lloyd v. Col let t (ante, 
p. 469), that there was no gross negligence in the case. (3) 

But suppose the Court had been so loose, in cases of this sort : the rule 
certainly now is, that, where in a contract either party has been guilty of 
gross negligence, the Court will not lend its assistance to the completion 

of the contract. 
[•498] # Then the question is, how the rule applies to this case. 
Whether the seller's solicitor has been guilty of any gross negli- 
gence, or of misrepresentation. 

If the purchaser had made the objection as to its being represented as 
freehold, with leasehold adjoining, aud turning out leasehold, I should not 
have thought he ought to be bound ; (a) but he knew it on the 8th of July, 

(3) See the mistake as to Gibson ». Patterson. Noticed also antea, 469, 471, notes; 
agreeably to 4 Ves. 669, 690. 

(a) So, in Drewe v. Corp. 9 Ves. 363, where the estate turned out to be a leasehold for a 
term of Tour thousand years, Sir William Grant held, that a purchaser could not be compelled 
to take it under a contract for a freehold estate upon the principle of compensation. The 
early cases upon this subject have been repeatedly reprobated, viz. the case before Sir T. 
Sewell, where a person, having contracted to purchase a house and wharf, was compelled to 
take the house without the wharf, though the latter was his sole object ; and Shirley r. Davis, 
in the Exchequer, where the subject of the contract was a house on the north bank of the 
Thames, supposed to be in Essex, hut which turned out to he in Kent, the purchaser was 
told, that he would he made a churchwarden of Greenwich, though his object was to he a 
freeholder of Essex ; yet he was compelled to take it. I Cox, 61, 1 Esp. N. P. C. 159; 
6 Yes. 673, 7 Ves. 270 ; 13 Ves. 70, 229, 427 ; 18 Ves. 26, as stated by Mr. Sugden, Vend. 
&Purch. 250. << 6th Am. ed. I vol. 488, et seq. ch. 7, § 1. > 1 Aleriv. 32, 104. Lord 
Stanhope's case, which was usually cited with these, and supposed to be one in which a 
purchaser having contracted for an estate tithe free, was obliged to take it subject to tithes, 
now turns out to have been merely a case where the estate was subject to a money payment 
of 14/. in lieu of tithes, and therefore a proper subject for the application of this doctrine. 
Howland v. Norm, I Cox, 59. 

The principal modern cases in which the question has been discussed, are Drewe v. 
Hanson, 6 Ves. 670 : Drewe r. Corp. cit. sup. ; Dyer v. Hargrave, 10 Ves. 607 ; Halsey ». 
Grant, 13 Ves. 73 ; Stapylton v. Scott, ib. 426 ; Knatchbull v. Graeber, 1 Madd. Rep. 153; 
affirmed, though not upon this point, 3 Meriv. 134 ; where, however, Lord Eldon observed, 
that the Court has from time to time beenapproachinr nearer to the doctrine, that a purchaser 
shall have that which he has contracted for, or not be compelled to take that which he did 
not mean to have. — Eden. 
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and made no such objection ; therefore it becomes a question, whether that 
ever entered into his intention. 

I hope it will not be gathered from hence, that a roan is to enter into 
a contract, and think that he is to have his own time to make out his 
title. 

It is now set op, that the defendant wanted this estate for his last sum* 
Bier's residence, and that, consequently, no title being made till September, 
it was of no use to him. * 

I think this is a case where the plaintiff may have a right to compel the 
performance ; therefore, on bringing the money into Court, the injunction 
must go. (b) 

In Lloyd v. Collett, (4) last Michaelmas term, the contract was on the 
2d February; on the 17th March, the seller was ready to make out her 
title. The purchaser made no objection to the title, but said, he had no 
money, and, if she meant to enforce the contract, he would run off to 
Scotland. (4) 

(4) Mr. Brown has made a mistake here. It was the case of Gibson v. Patterson, stated 
by Lord Loughborough, C, in Lloyd v. Collett, to correct the report i Atk. 12. Vide antea, 
469, 471. Editor's notes, and 4 Ves. 689, 690, note. 

(b) This case has been frequently cited as to the circumstances of the defendant not 
having made the objection on receiving the abstract ; his subsequent conduct being s clear 
waiver. Drewe i>. Hanson, 6 Ves. 679; Dyer v. Hargrave, 10 Ves. 606; Knatchboll v. 
Grneber, 3 Meriv. 146. So in Ogilvie v. FoJjamhe, ib. 63 ; the purchaser was considered as 
having waived his right by going on with the agreement, after he had received full notice 
that he was not to have a good title. — Eden. ^ As to the materiality of time, and the effect 
of delay, see Newman r. Rogers, ante, 393, and notes ; Lloyd v. Collett, ante, 471, 472, and 
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Master of the Rolls for Lord Chancellor. 8th and 12th Feb. 

(Reg. Lib. 1793. A. fol. 131. b.) 

Plea to a bill for a discovery as to a specific performance, and for an injunction. The nlea of 
an agreement at law, that the defendant then (plaintiff) would not bring error for delay, or 
file bill for injunction, a bad plea, (1) but the Court after such an agreement will not grant 
an injunction as to that suit. (2) 

The plaintiff had entered into a contract with the defendant, to build 
her a house ; afterwards the terms of the contract were varied from, and 
additions made to the original plan, and the defendant brought an action 
at law against the plaintiff here for the sum originally contracted for, 
and for the additions. The action being ready for trial, the de- 
fendant # moved to have the trial put off, on account of the ab- [*499] 
sence of a material witness ; and, upon showing cause, the rule was 
granted, on the defendant's undertaking not to bring a writ of error for 
delay, or to file a bill in equity for an injunction. 

The plaintiff notwithstanding filed this bill for a discovery, whether the 
defendant had built the house according to the contract, for a specific 
performance of the contract, and also for an injunction. 

(1) See Thompson v. Charnock, 8 T. R. 139, and notes to Halfhide v. Fenning, antea, 
2 vol. 836. 

(2) See Beames's Elem. Pleas, 231, 232, with the references in the notes ; and Michell ». 
Harris, antea, 311, with the Editor's notes to it, and to Halfhide v. Fenning, antea, 2 vol. 
336, 337. See farther, as to the principal case, per Lord Eldon. C, in Street v. Rigby,6 Ves. 
819 ; and tee Collis e. 8wayne, antea, 480. < And note (a). > 
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Defendant pleaded the agreement at law to the whole bill. 

Mr. Attorney-General, and Mr. Ray, contended, that this plea to the 
whole bill was bad, for the plaintiff had a right to a discovery, whether 
the house was built according to the contract, and to have a specific 
performance. She had also the right to have the aid of this Court in an 
action at law. That the plea being bad in this respect was bad in the 
whole. 

Mr. Lloyd, in support of the plea, argued that it was good ; that the 
difference between a plea and demurrer is, that a plea may be good in 
part and bad in part ; whereas a demurrer, if bad in part is wholly so. 
That a party agreeing at law not to file a bill, it would be improper to 
suffer him so to do, but the only way to stop him is by a plea. If the 
court of law made a rule in consequence of such an agreement to stay 
proceedings in this Court, this Court would not go on. The agreement 
operates as a release of the right to bring a bill. The case of Halfhide 
▼. Ftnning (ante, vol. ii. p. 336), shows a similar plea may be allowed. 
It will be said, that the case of Michtll v. Harris (ante, p. 311) over* 
ruled that case, but it was decided on different grounds. 

The Master of the Rolls said it was perfectly clear, the plea was a bad 
one. But the Court, though it would not restrain the plaintiff from filing 
a bill for a discovery, or specific performance, would not suffer him after 
such an agreement to come for an injunction. (3) 

But there having been a motion at law on the part of the defendant, 

for an attachment against the plaintiff, for a breach of the under- 

[•590] taking, against which cause was to be shown on "Tuesday next, 

his Honor ordered the motion to stand over till Wednesday, when 

he would make some order upon it. 

It accordingly came on upon the last day of the term [the 12th], when 
the Court of King's Bench having discharged the rule for an attachment, 
but ordered the defendant to put in bis answer by Saturday, in order to be 
read at the trial, and in the mean time to pay the money into that Court, 
his Honor ordered the plea to be overruled. (4) 

(3) But see Brandon v. Sands, 2 Yes. jun. 514, where it was held, that a party being 
entitled to discovery, in a suit framed for that purpose, was also entitled to the injunction, 
which he prayed as a consequence of it ; holding that praying for an injunction, and such 
further and other relief as the Court should see fit, did not alter the nature of the suit. 

(4) And that the defendant should put in his answer by the ensuing Monday, he i 
taking so to do, and not to try the cause till Thursday. — R. L. 



Caruthers and Others v. Caruthers, Widow. 

Rolls, 15th and 18th Feb. 

(Reg. Lib. 1793. A. fol. 303. b.) 

By the settlement made on the marriage of a female infant, an estate was settled on the 
husband's mother, for life, remainder to the husband for life, remainder to the wife for lifa 
with remainders over, in bar of dower. This settlement will not bind the wife in regard 
the mother might (which she did) survive the husband ; the wife may therefore elect to 
take the provision under the settlement, or her dower and free bench. (L) 

The bill was filed by Edward Palling Caruthers and others, infanta, 
against Grace Caruthers, widow, their mother ; and it stated that the 

(1 ) For the doctrine and material cases upon this subject, see the notes toDutnford v. Lane, 
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plaintiffs, about the year 1791, filed their original bill against the defend- 
ant, the widow of William Caruthers, deceased ; and thereby stated, that 
the said William Caruthers was at the time of his death seised in fee, as 
of an estate of inheritance of freehold and copyhold estates, in the parish 
of Pains wick, com. Gloucester, and ulso possessed of a considerable per- 
sonal estate, and in July, I7!X), died intestate, leaving the defendant his 
widow, and the plaintiff, Edward Palling Caruthers, his only son and heir- 
at-law, and the other plaintiffs, his seven daughters, surviving him ; and 
upon his death his freehold and copyhold estate descended on the plain- 
tiff, his son, subject to the defendant's right of dower and free bench, and 
his personal estate became divisible among the defendants and plaintiffs, 
according to the statute of distributions; that the defendant had obtained 
letters of administration, and possessed herself of the intestate's personal 
property, to the amount of 21,000/., and had paid a portion of 1750/. for 
the share of plaintiff Mary, one of the daughters, who had married the 
late plaintiff, Nathaniel Peach Wathen. The bill prayed an account, and 
that the plaintiff's respective shares of the residue might be ascertained, 
and laid out in the funds for their benefit, that the rents and profits of the 
real estates might be laid out for the benefit of the plaintiff Edward Palling 
Caruthers, for a guardian or guardians, and a receiver to be appointed, 
and allowances for maintenance. 

•The defendant, by her answer, claimed her right to dower, in [*501] 
the freehold and free bench, in the copyhold estates, and also her 
distributive share of the personal estate. 

The cause came on to be heard in the year 1791, when a decree was 
made for an account, and it was (int. al.) ordered that the defendant 
should be at liberty to retain one third part of the clear residue of the 
intestate's personal estate, and to pay the other two thirds into the bank, 
to be placed to the credit of this cause ; and it was further ordered, that 
the Master, to whom the cause stood referred, should take an account of 
the rents and profits of the real estate come to the hands of the defendant, 
and should inquire and state to the Court what freehold and copyhold 
estates the intestate died possessed of, and in what parts of the freehold 
and copyhold estates the defendant was entitled to dower and free bench, 
and to state the custom of the manors of which the copyholds were holden ; 
and other necessary directions were given. 

The present bill then stated, that before any further proceedings in the 
cause were had, the plaintiffs discovered, that by an indenture of settle- 
ment, made previous to the intermarriage of the intestate with the defend- 
ant, and bearing date the 13ih April, 1771, and made between Mary 
Caruthers, widow and mother of the intestate, and the intestate of the 
first part ; Thomas White, father of the defendant, of the second part ; 
the defendant of the third part, a trustee (who was to be made tenant to 
the prcecipe in a recovery) of the fourth part, and trustees of the fifth part. 
The mother and the intestate conveyed to the trustee of the third part 
certain estates in the possession of the mother, for the purpose of a re- 
covery being suffered ; which was to enure to the use of the said Mary 
Caruthers, the mother, for life : and, after her decease, to the intestate for 
life, sans waste; remainder to the trustees to preserve contingent remain- 
ders; remainder, in case the defendant should survive the intestate, to the 

antea. 1 vol. 106. 107 ; Williams v. Williams, ibid. 162, and Slocombe v. Gltihh. 2 vol. 
645, &c. See also 1 Fonbl. T. Eq. 76, 76, and Simpson r. Gutteridge, 1 Madd. 609, 
613, &c. 
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use of the defendant, the then intended wife of the intestate (in cam the 
marriage should take effect), for life, as part of the jointure and provision 
agreed to be made, and secured to her upon the treaty for the said mar- 
riage; and in lieu, bar, recompense, and full satisfaction of all other dower 
or thirds at the common law, or by custom, or otherwise, which the 

defendant should or otherwise might have, claim, or demand, out 
[•502] of any of the messuages, *&c, wherein the intestate was then, or 

should at any time during the intended coverture between him and 
the defendant be, seised, of any estnte of inheritance, with remainder over. 
The bill also stated, that they had lately discovered another indenture, 
made previous to, and by way of, settlement on the marriage, between the 
intestate and the defendant, bearing date 23d May, 1771, between 
Thomas Palling of the first part, Edward Palling (one of the trustees of 
the other settlement) of the second part, the intestate of the third part, 
and the defendant of the fourth part; whereby, after reciting that Thomas 
Palling had surrendered the copyhold estates therein mentioned, it was 
witnessed, that the said surrender was to the said Edward Palling, in trust, 
to the use of the said Thomas Palling, till the marriage, and after the mar- 
riage, in trust, to permit the said Thomas Palling to hold and enjoy the 
same for his life, sans waste ; remainder to the intestate for life, sans 
waste ; remainder (in case the marriage should take effect, and she should 
survive the intestate) to defendant, to take the rents for life (in case she 
should so long continue a widow) ; remainder to the children of the mar* 
riage. The present bill, therefore, prayed the benefit of the former de- 
cree, and suggested that the defendant was not entitled to any right of 
dower or free bench, or thirds, at common law, or any share of the in- 
testate's personal estate, but was debarred of the same by the provision 
made for her by the indenture of the 13th of April, 1771. 

The defendant, by her answer, admitted the deeds stated in the 
plaintiff's bill, but insisted that she was not bound or debarred thereby 
from any title she might otherwise have to dower, free bench, or thirds of 
the intestate's personal estate, for that she was an infant under the age of 
twenty-one years (of the age of seventeen years) at the time of her signing 
and executing the said deeds, and incapable of doing any legal act to her 
prejudice, which she insists the executing the deeds was; inasmuch as 
Mary Caruthers, the mother of the intestate, is still living; and therefore, 
if the defendant was to be bound, she would be without any present pro- 
vision out of the estate of her husband, which may never vest in the 
defendant's possession, as Mary Caruthers may survive the defendant, 
which the defendant insisted was not only greatly to her prejudice, but 
contrary to law, in regard to jointures made upon marriage, and 
[*533] also as the provision was expressed to be in part # only of the 
jointure agreed to be made for her, and no further jointure ever 
was made for her ; and she insisted that the copyhold estate, contained in 
the deed of the 23d May, 1771, was not the estate of the intestate, but of 
Thomas Palling, and therefore could not be considered as a further 
jointure made for the defendant, by the intestate, and not limited to her- 
self, but to a trustee for her, and is to continue during the defendant's life 
only, if she remains so long a widow ; for which reasons she insisted she 
was not barred by the said settlement of her dower and thirds, and claimed 
to be entitled to her dower, free bench, and her distributive share of the 
personal estates. 

It appeared from the evidence, that the defendant was seventeen years 
and twelve days old at the time of her marriage, and it was admitted that 
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Thomas Palling was dead, and that the defendant had entered on the 
copyhold, but this was ao equivocal act, as she might have entered as 
guardian to her son. 

Mr. Crrakam, and Mr. Stratford, for the plaintiffs. 

There are two questions in this cause ; first, whether this jointure is 
not good in equity, provided Mrs. Ca miners had been of full age at the 
time of the making of it. Second, whether it be good, regard being had 
to Mrs. Caruthers being an infant when it was made. 

As to the first question, since the stat. 27 H. 8, (a) in all cases where 
jointures are made, a subsequent marriage, which at common law gave 
a title to dower, gives no such title. So that it does not now depend on 
the consent of the wife, that the jointures take away her right to dower, 
but that having a jointure, she never gains any title to dower, the words 
of the statute being, every woman married, having jointure made, shall 
not claim or have any title to dower. 

Three of the six requisites to a jointure, Lord Coke explains to be, 
that it is to be in satisfaction of whole dower, not of part of dower, that 
it be to take effect presently after the death of the husband, that it be for 
the life of the widow, or a greater estate. 

•Three objections will be taken on the other side ; first, that by [•504] 
the first deed it is only in part of her jointure; second, that it is 
not to take effect till after the death of an intermediate tenant for life; 
third, that, as to the second deed, it is to be contiuued only during life 
or widowhood. 

As to the third objection, it is none, even at law : if the wife determines 1 
the estate, it is her own fault. Vernon's case, 4 Co. Rep. 2. 

As to the first objection, the words of the statute are, for the jointure 
of wives the two estates were to make the satisfaction. As to the second 
objection, that part of the provision is not to fall in till the death of an 
intermediate tenant for life, it may be good as a legal objection, but is not 
so in a court of equity. If it was, no woman could, by any act done by 
way of collateral satisfaction, bar herself of her dower. I put the case 
thus : dower is a freehold interest, and not accruing till the marriage; being 
a freehold interest, a release, or some act enuring to those purposes, can 
alone bar it ; but before marriage the wife could not do any such act, for 
the right does not accrue ; and, after the marriage, she could not be com- 
pelled to levy a fine, which must be a voluntary act; but in equity, though 
she may not strictly bar herself of the right which uccrues upon the mur- 
riage, she may, when sole, so contract as to put herself in the situation as 
to be enjoined from enforcing that right which the law would otherwise 
give her. 

With respect to the second question, how far the settlement is good, 
regard being had to Mrs. Caruthers being an infant at the time the settle- 
ment was made, 

It will be insisted upon on the other side, that an infant cannot contract, 
except for necessaries. 

But it is an improper use of the word contract, when it is applied to a 
jointure. 

•A jointure is a competent livelihood of freehold for the wife, [*505J 
and it is so defined by Lord Coke (1 lust. 36, 6.), and was so 

(a) The prorisions of the statute, 27 Hen. 8, have always heen in force in Massachusetts. 
Hastings a. Dickinaoo, 7 Mass. 153 ; and they bare been incorporated into the Kerned 
Statutes of Mass. ch. 60. Saa further, as to the adopttoa of these provisions in the Statute* 
of the different Stales, 4 Kent (5th ed.), 56, and note, at the and of that page. 
VOL. IT. 48 
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held, as reported by him in Vernon's case ; and, being made under the 
power given by the statute, it is fair to take it as the gift of the husband, 
in lieu of what the wife would have been entitled to before the statute. 
That it is uprovisione viri, and not ex contractu, is a distinction expressly 
taken by Lord Mansfield, in Drury v. Drury ; (2) and it is a provision, 
moreover, which being made before marriage, cannot, according to the 
opinion of Lord Hale, in the MS. note to Co. Lit. 36 b. (Mr. Har grave's 
edition), be waived, " though she be within age, ut videtur; n and so seems 
the statute, 27 H.8, which says, " Every woman married having jointure 
made shall not claim dower." 

But dropping this distinction between provision and contract, why can- 
not a female infant enter into a covenant relative to marriage? 

It is the common Cantilena of the Court, that an infant can only con- 
tract for necessaries ; such as food raiment, education, and such like. Is 
marriage a necessary of this description ? No : But it is undoubted, that 
an infant may contract marriage ; why, then, should she not be able 
to contract for the incidents to marriage ? To say that she shall not con- 
tract for the incidents, is to say that she shall not marry. It is not com- 
mon sense, and therefore cannot be law, to say that she shall contract 
marriage, and shall not make such incidental contracts, however advised 
by guardians or otherwise, which this Court would make for her. Policy 
requires that infants should be bound by marriage contracts. In nine 
cases out of ten, women are married under age, in great families almost 
always. What will become of all the settlements that have been made! 
Every man's judgment must revolt at the proposition, that they cannot 
enter into binding contracts. An infant may make binding contracts, 
even with respect to land. So in Cannel v. Buckle, 2 P. Wms. 242, 
cited in 3 Atk. 615. In Cray v. Willis, 9 Viner, 249, title Dower, it is 
said an infant having a jointure may elect, when of age, unless she enters. 
Here the widow has entered. Price v. Seys, Barnard. 117, is to the same 
purpose. Hervey v. Ashley, 3 Atk. 607, shows, that an infant is 
bound by a marriage settlement. But the case of Drury v. 
[•506] Drury, (2) t (Drury v. the Earl of Buckinghamshire, 5 Bro. P. 
C. 570) has decided the point 

t Drury and Drury t House of Lords (3), May, 25, 26, 1762. [S. C. 2 Eden, Ca. Lord 
Northinston. 39, and in Dom. Proc. 60, and 3 Bro. P. C. 492, octavo edition.] See Har- 
grave's Co. Litt. 366, note. The reporter having been favored with a note of what passed 
in the House of Lords in this case, taken by the late Mr. Forrester, has been further so, by 
the permission to lay it before the profession. Upon a question put to the judges, * h f t J er 
a jointure made before marriage upon an infant under the age of twenty-one, would bar 
her of dower, four of the judges, Wilmot, Bathurst, Adams, and Smythe, were of opinion 
it did : against Gould, the Chief Baron Parker, and Chief Justice Prat, who held it wonW 
not. Lord Hardwicke declared himself clearly of opinion with the four, relying much on 
the general apprehension, ever since the making the statute of jointures, and as an additional 
authority to 1 Inst. 37, a. upon a MS. note of Lord Hale's in his own hand, Co. Litt- (whicn 
he has seen), declaring his opinion to be so, and enlarged much upon the general confusion 
in families, which the contrary doctrine would introduce, Dyer, 104, b. As to the point « 
equity, he was also clearly of opinion that the articles were a good bar of dower in equity, 
ami of her distributor^ share of her husband's personal estate. He answered the objection 
of its being in the husband's power to have defeated this agreement, and sold or given away 
his whole estate by Lord Lechmere's and other cases, where the agreement rested, as here, 
on the nushand s covenant ; and further by observing, that such an alienation would haw 
been an eviction of the fund, out of which the jointure was to arise, and consequently W 

t ( ^iT h ^ hMt . W| W J> f ft? important case of Drury v. Drury, &c. is from the pen of 
Lord Northuigton, in Mr. Eden's valuable cases from His Lordship's MSS. vol. ii. PP- w 

JS^rfft tefr? °Jn il !5^ FT- ?■&• from *"* Northington's MSS., » & 
W vt>l, of Mr. hden s Ca. 60, and in 3 Bro. P. C. 492, octavo edition. 
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•Mr Lloyd, and Mr. Agar, for the defendants. [ # 507] 

How far it is proper to bind infants by marriage contracts de- 
pends on the common law, not upon arguments of prudence or policy; and 
the law of the land has decided that the contracts of infants, except for 
necessaries, are void. 

An infant cannot settle an account, even for necessaries ; a suit upon a 
settled account, will not lie against him. 

It is argued, that if infants can contract marriage, they can make 
other contracts relative to it ; that may be so in the civil law, but is not so 
in ours. 

There was no such idea entertained at the time of the statute 27 H. 8. 

A male infant cannot enter into such a contract. Durnford v. Lane 
(ante, vol. i. p. 106); Siocombe v. Glubb (ante, vol. ii. p. 545), in which 
latter case Mr. Mansfield stated, that there was not even a dictum to that 
effect, as to a male infant. 

In all cases of contract by an infant, he may avoid them, when of age, 

the wife into her dower, and nobody would have dealt with Sir Thomas Drnry, without 
desiring to see his marriage articles, whereby the covenant would appear, and inquiring 
whether it was or was not performed. Another objection, that Sir Thomas Drury had not 
bound himself to do any act, but only that his heirs, executors, and administrators should 
pay, he answered, by saying that, upon the former clause, stipulating that if she survived, 
she should have an annuity, &c. Lady Drury might, the day after the marriage, have brought 
a bill by her prochein ami, and compelled Sir Thomas Drury himself to settle the annuity. 
He was no less clear that the articles had barred her of all demand out of the personal estate, 
under the statute of distributions, citing- Lore's case, 1 Ver. 6, and D'Avilar. D'Avila, 
2 Ver. 724, which had been followed by innumerable determinations, which made it so trite 
a point, that none would now take notes of such cases ; adding, that if such cases were to be 
rescinded in equity, on account of the wife's infancy, it would be a manifest fraud on the 
husband, who thought himself thereby to have acquired all his wife's right to his personal 
estate, and might upon that account neglect to make a will, but leave the law to distribute 
his personal estate, either among his children or other next of kin. Upon the former point, 
he answered an objection that the Court of Chancery, though it had in numberless instances 
directed jointures to be made on infants, yet did no more in that case than the father or 
guardian, leaving the infant at liberty to waive such jointure, by saying, that if that was the 
case, every Chancellor who had done so had been guilty of a most gross abuse, for which they 
had all deserved to be impeached, since it was no less than wilfully deceiving all these 
several families. 

Lord Mansfield declared himself very fully and clearly of the same opinion. He (as Lord 
Hardwicke had done before) said that a jointure was not a contract tor a provision, but a 
provision made by the husband, &c. as denned by Lord Coke, and so the consequences drawn 
from an infant's incapacity of contracting is ill founded. He denied that either by the law 
of England, or any other law, every contract made by an infant was void, citing the words 
of the edictum perpetuum de mm. tit. A, quad cum minore gestum esse dicitur, uti quamie re* 
eriij animadvertas, that contracts for necessaries, such as diet, education, &c. were good ; and 
the infant's body is liable to be taken in execution for them ; so of a sum advanced Tor taking 
an infant out of gaol. That infancy could never authorize the committing a fraud, as if goods 
were delivered to an infant, and he embezzled them, an action of trover would lie against 
him ; as if he took an estate, and was to pay rent for it, he should not defend himself against 
payment of the rent, and yet hold the estate upon pretence of his infancy : and relied on a 
case of Watts v. Hailswell and Tresweissy, where the infant issue in tail, being eighteen 
years old, had engrossed the mortgaged deed, and did not discover his right to the mortgagee, 
Lord Cowper held him bound ; because, being of years of discretion, he had acted dishon- 
estly, in not discovering his title ; and expressed his assent to the rule that had been laid 
down, of infants deserving this protection, from those they contracted with ; that is. from the 
nature of the contract, if fair, or otherwise. He adr'ed, that were infants not bound (as Lord 
Hardwicke had observed) by such agreements as this, no lady could marry under age, with- 
out her father or some near friend being security that she should, when of full age, join in a 
fine to bar her dower ; which, if she should afterwards refuse to do, the husband must have 
his remedy for a collateral satisfaction against the heir of her father or such near friend, 
which would make wild work ; and approved the distinction taken by Justice Wilmot, be- 
tween the cases where infants contract for conveying away something of their own, and 
where to bar themselves of a right of what is in a third person. 

The whole, therefore, of the decree, except what directed an account, was reversed, and 
Lady Drury decreed to be barred of her dower, and thirds of the personal estate, and a com- 
petent part of the personal estate ordered to be set aside, for answering her annuity of 600/., 
to be paid to her half-yearly, the residue to be divided between the two daughters, and such 
part also as should be so set aside after Lady Drnry 's death. 
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even when he takes a vested estate— if a surrender is made to an infant, 

he may avoid it, when of age. 
[•508] # As to Cannel v. Ruckle, Lord Thurlow said at the time of ar- 
guing Durnford v. Lane, that he thought there was some mistake, 
and Lord Northington said the same of Harvey v. Ashley, and particularly 
with respect to Lord Hale's opinion, he said he did not think himself 
bound by it. 

The cases bear no analogy to the present ; Price v. Seys, only says she 
might be bound by an adequate settlement ; Durnford v Lane is still 
open to an application from Mrs. Lane; Clough v. Clough (stated by Mr. 
Wooddeson, 3 vol. p. 453, n.) decided, that the estate was not bound ; 
that is an answer to all the dicta in Durnford v. Lane, so that there is no 
case but Drury v. Drury. 

As to the case before the Court, it must be taken for granted, that Mrs. 
Caruthers has done no act to confirm the jointures. 

It is impossible to support this as a jointure within the act of Par- 
liament. 

Then what equity is there to bring it into this Court? 

It was either a good joiuture at the making, or it never could becoine 
so. Charles v. Andrews, 9 Mod. 152. 

There is no doubt but that at law this would be bad. Before the stat- 
ute a jointure did not bar dower, and unless a jointure is substantially 
within the statute, it is not now a bar of dower. To be within the statute 
it must take place immediately on the death of the husband. In 3 Bacon's 
Abr. tit. Dower, it is stated, that a settlement of an estate to the husband 
for life, remainder to another for life, remainder to the wife, will not bar 
dower, even though the intermediate remainder-man die, living the hus- 
band ; here she may be out of the estate all her life. It is necessary to 
make it a bar, it being an estate vested in himself, not in trustees, Vernon's 
case. Then, if it is not a good bar at law, what ground is there to make it 
a bar in equity ? 

Nothing subsequent to the death of the husband could vary it, or make 
it good. The estate falling in during the widowhood could not make it 

good, if it was not so before. 
[•509] # Though we are not at liberty to argue that Drvry v. Drury 
is not law, yet, that being the case of a competent rent-charge, will 
vary it from and prevent its application to the present case. 

With respect to its being binding on the husband, and therefore upon 
the wife, there are many cases of contracts between adults and infants, 
where the adult person is bound, though the infant is not ; Forrester 1 * 
case, Siderfin, 41 ; Holt v. Ward, Fitz. 175, 275; Zouch v. Parsons,* 
Burrow, 1794. 

This day, Feb. 18, his Honor gave judgment to the following effect: — 

Master of the Rolls. This is a case of great importance. The prayer 
of the bill is, that the defendant, the widow, may be declared not to be 
entitled to any right of dower, or free bench, or thirds of the personal 
estate of the intestate, her husband, but to be debarred of the same by 
the provision made her by the settlements, on the marriage; and the case 
is this : 

Previous to the marriage of the intestate with the defendant, who wm 
an infant of the age of seventeen, a certain estate which was in the pos- 
session of his mother was settled on the mother for life, remainder to the 
husband for life, remainder, if she should survive the mother and husbanat 
to the intended wife for life, as part of the jointure and provision intend*? 
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to be made and secured for her, and in lieu, bar, recompense, and full sat- 
isfaction of all demands, or thirds at common law, or by custom or other- 
wise, of all and every the messuages, &c, as the husband might during 
the coverture be seised of. "No notice is taken in this settlement what 
was to be the other part of the jointure or provision to he made for her ; 
but also before the marriage, Thomas Palling, who was the uncle of the 
husband, made a surrender of copyhold, which was recited to be for mak- 
ing some further provision for the marriage, which was to the use of him- 
self for life, remainder to the husband for life, remainder to the wife for 
life, if she should so long continue a widow. It does not state it to be in 
bar of dower, but it is impossible not to see, that it was that further pro- 
vision which was referred to in the former deed ; and the question is, 
whether she is not bound to take these provisions in bar of dower. 

•The husband afterwards acquired a larger copyhold estate, in [*5i0] 
which, by the custom of the manor, she takes the whole for life. 

It is contended, that by the case of Drury v. Drury, or Drury v. The 
Earl of Bucks (by which name it is reported in 5 Brown's Pari. Cases), 
this principle has been determined, that an infant is bound at law by a 
jointure, and in equity will be bound by any covenant for securing a joint- 
ure, or by any collateral satisfaction, whether the same be of freehold or 
not : that the law has given guardians authority to bind infants by such a 
settlement 

To the propositions thus largely laid down, I acknowledge I must make 
some objection. (6) 

It is said, that great judges have laid it down, that by such a settlement, 
made during the infancy of a female infant, her own estate would be 
bound, and for this Cannel v. Buckle, 2 Wins. 242, and Harvey v. Asklty, 
3 Atk. 607, have been cited. 

But in those cases this was not the point decided, although something 
like the principle is laid down, and it appears to have been the opinion of 
those judges, that such was the power of guardians, and that, having the 
power of marrying their wards, they must have that of making the collat- 
eral contracts. 

But I hardly think it probable that Lord Hardwicke laid it down so 
broadly. It is impossible to apply the principle more strongly as to a fe- 
male than to a male infant, and as to male infants no such doctrine has 
been laid down. There has been no such decision, nor was that proposi- 
tion insisted on in Drury v. Drury. 

In Durnfwrd v. Lant (ante, vol. i. p. 106), the principle came in ques- 
tion ; that was a new case ; the husband there was an adult, the wife was an 
infant. It was an attempt to bind the estate of the wife. Lord Thurlow 
had great doubts upon the subject. He held the husband bound by his 
own covenant, leaving the question open, how far it bound the wife. 

But there is a case in which the question came directly before the Court. 
It is Clougk v. Cleugh, in Mr. Wooddeson's Systematic View, 
vol. iii. p. 453, n. It was to carry into effect a settlement 'made [*511] 
before marriage of the widow, Patty Clough, while she was an in- 
faut. The decree declared that her estate was not bouud by the marriage 
articles, and the bill was dismissed ; that is an express decision by Lord 
Thurlow, that the contracts of male and female infants do not bind their 
estates, and though that is pot a case of dower, it has weight in this case, 
and though it has not the sanction of the House of Lords, it is the opinion 
of a great judge. 

(6) S Macplwraon on Infant* (1842, Lond. td.), 628, 524. 
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The only question then is, whether the caae of dower be an exception 
to the general rale. 

It is said, the case of Drury v. Drury is decisive, and that no judge 
ought to set up his private opinion against it. 

The fair question is, what is decided by that case? 

It may be said that no judge should contradict that case, but that it will 
only apply where exactly the same case occurs. 

But I shall always hold myself bound, when I find a case so determined, 
not only by the case itself, but by all the principles which necessarily apply 
to it 1 hold it a duty of a judge, where he finds a case determined by the 
House of Lords, to hold himself bound by all the principles which were 
necessary to its determination. 

What was the question, there? Lord Northington, when the case was 
before him, was of opinion that a jointure at law, though accompanied 
with every requisite of a jointure, would not bind an infant. And, 2dly, 
that a covenant to pay the wife an annuity of 600/. a year, not out of par- 
ticular lands, would not bind her : from this decree the cause went to the 
House of Lords. The first question on the point of law, was put to the 
judges ; the next question was, whether an equitable jointure would bind 
the infant. It was held that a jointure at law would bind, and that a cov- 
enant would be held equivalent in this Court, though no particular lands 
were specified ; because, it was said, it amounted to the same thing ; for if 
there were no lands, it would be the same thing as if it was out of partic- 
ular lands, and they were executed, then the wife would be enti- 
[•512] tied to her dower. So that # she would have the jointure or the 
dower. In that case the settlement extended to settle her real 
estate, but there was no question or decision upon that. The House or- 
dered a part of the personal estate to be set apart, to pay the annuity, but 
the widow would have had a right to have had the provision made in land, 
and the House of Lords would have ordered lands to be set out, if she had 
pressed it. 

All the determination therefore in that case, is, that where the provis- 
ion is made as effectual as if it was set out, it will be sufficient, though it 
is not so. 

There was no question arose on that case, on the subject of election. 

By the common Jaw, upon the marriage, the wife acquires a right to 
dower in the freehold, and a customary share in the copyhold estates of 
the husband, or a provision from the husband under the statute. 

It is said, that guardians have a power to bind the right of the infant, 
but I think Drury v. Drury did not mean to decide that. If the pro- 
vision had not been certain, or if she was only to take upon a remote con- 
tingency, (c) 

(e) It is said, by Mr. Chancellor Kent, to have been settled in the case of Drury v. DrtfT' 
in England, and in New York by M'Cartee v. Teller, 2 Paige, 611, S. C. 8 Wend., that a 
jointure on an infant before coverture, bars her dower, notwithstanding her infancy, ° V, 1 ?* 
pound of its being a provision by the husband for the wife's support. It was considered to 
be a bar, a provisione viri, and not ex contractu ; and the assent of the wife was held not to 
be an operative circumstance, though the ante-nuptial contract was, in that case, executed DJ 
the infant, in the presence of her guardian. An equitable jointure, or a competent and cerwj" 
provision for the wife, in lieu of dower, if assented to by the father or the guardian of tne 
infant before marriage, will also, in analogy to the statute, constitute an equitable oar. 
4 Kent (5th ed.), 65, 66 ; 2 ib. 243, 244 ; Corbit v. Corbit, I Sim. & Stu. 612 ; M'Cartee r. 
Teller, 2 Paige, 611. 

But the conveyance before marriage of an estate to tbe wife, to continue daring **° *' 
hood, by way ofjointure, or if made to depend on any other condition, will not bar hy d *]? 1 
even if she be an adult, unless, when a widow, she enters and accepts the qualified fr^jj °! 
The legal or equitable provision must be a fair equivalent to the dower estate, to m** e 
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Before I perforin an agreement, I must see that it is reasonable. 

Then, what is a jointure ? Lord Coke defines it : " It is a competent liveli- 
hood of freehold, for the wife, to take effect immediately after the death of 
the husband, for the life of the wife." Vernon's case, 4 Rep. 2. 

I wish to know, what fair conclusion can be drawn from Drury y. Dru- 
ry, that there is any equity by which a woman would be obliged to take an 
uncertain interest in bar of dower. Here, non constat, that one of the es- 
tates will ever be hers in possession ; the other has fallen in, if she chooses 
to take it. 

Suppose she had had a jointure which turned out to be bad, I mean, 
which would not have afforded her the same advantage which she would 
have had from her dower, would that have bound her ? 

•In Drury v. Drury, she had as certain a provision as in her [ # 5!3] 
dower; therefore, I think Drury v. Drury decides, that where the 
provision is equally certain with the dower, it is good. 

Would she have been bound by this in her husband's lifetime, whilst 
both the tenants for life were alive ? If it is good at all, it must be so from 
the making of the settlement; but she could not be bound then. 

Any equitable provision which a woman takes, must be as certain a 
provision as her dower, not an uncertain provision which she may never 
enjoy, (d) 

I do not say, that if she had been adult, she might not have bound her- 
self. She might, have taken a provision out of the personal estate, or she 
might even have, takeu a chance, in satisfaction for her dower, acting with 
her eyes open ; (e) but an infant is not bound by a precarious interest. (/) 

Lord Thurlow, in Durnfordv. Lane, and in Williams v. Williams, held, 
that a settlement to bind an infant must be reasonable. This is not such 
an agreement as a court of equity can call upon her to confirm. The 
guardian is incautious where he attempts to bind the infant by a precari- 
ous provision. 

Declare her not bound by the settlements, and to be at liberty to make 
her election, to take the provisions made for her, or to take her dower and 
free bench, waiving the provisions ; it being signified, that she consented 
to take the dower and free bench. 

The eldest son, as he suffers by her taking her dower and free bench, 
must have amends made to him by the copyhold estate settled by 
Palling. 

Referred it to the Master, to take an account of the value of the free- 
hold and copyhold estates, and reserved further directions till after the 
account taken, (g) 

absolutely binding in the first instance. M'Cartee v. Teller, 2 Paige, 511. See Power v. 
Shiel, 1 Moll. 296. 

In Ohio, if the jointure is made when the wife is an infant, or after marriage, she has her 
election, after her husband's death, to waive her jointure and demand her dower. Statute of 
Ohio, 1824. 

In Maine, a feme covert cannot bar her right of dower by any release made to the husband 
daring coverture. Rowe v. Hamilton, 3 Greenl. 63. 

(d) See 2 Sugden, Vendors & Purch. (6th Am. ed.) 220, 221. 

(e) The language of Lord Alvanley, in this case, gives color to the doctrine, that the in- 
tended wife, not under disability, may;, by anterior agreement in eauily, contract herself ab- 
solutely out of dower. If that be so, it is a new equity. Power p. Shiel, 1 Moll. 312. Neither 
a court of law or of equity will tolerate such a contract, ib. 

(/) 2 Macpherson on Infants (Load. ed. 1842), ch. 36, S 4, p. 630, et seq. 634-636. 

\jg ) The result of the authorities, from Drury ». Drury, which is the leading decision upon 
this subject, is, that an infant cannot be bound by any article entered into during her minority 
as to her own real estate, which nothing but her own act, after the period of majority, can 
fetter or effect ; that she may be barred of her right to dower by any provision, by way of 
jointure, if competent and certain, and her interest in money bound by agreement on mar- 
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riasfe, since otherwise the husband would be absolutely entitled ; hot if the provision he pre- 
carious and uocertain, as in the present case, where an e*iate for life was previously limited 
to another person, or where it was agreed that the husband's estate shonla go according to 
the custom of London, she shall not he barred of dower. Durnford v. Lane, ante, vol. i. 106 j 
Williams v. Williams, ib. 152 ; Slocombe *. Gluhb, ante. vol. ii. 646 ; Cress well t. Byron, 
ante, vol. iii. 362 : Williams v. C bitty, 3 Ves. 645 ; Smith v. Smith, 6 Ves. 189 ; C lough e. 
Clough, ib. 717 j 3 Wooddes. 463, n. ; Simpson ». Guiteridge, l Mad. Rep. 609. — £&«. 



[•514] *Rich v. Jackson. 

[Vide the judgment in this eaee fully, 6 Ves. 334. Note.] LinoolnVInn-Hill, 

24th and 26th Feb. 

(No Entry.) 

Parol evidence not admissible [in support of a bill for specific performance] to prove from 
conversations before and at the time of signing an agreement for a lease, that the intent of 
the parties was apparent from the memorandum, though the same was writteu by the 
lessee, and the words " clear of all taxes " (which was the purport of the conversation), 
were omitted in the memorandum, (l) 

Tub bill stated, that William Stiles, since deceased, being possessed of 
certain premises in Fleet Street, in 1791, William Jackson, the defend- 
ant's late husband, entered into a treaty with him for the lease thereof, and, 
in a conversation between them on the subject, offered him eighty guineas 
a year for the same, and that he, William Jackson, would pay all the taxes 
thereon, which Stiles agreed to accept. 

That Stiles being then in a bad state of health at Tooting, Jackson, in 
September, in that year, went thither, and it having been mentioned by 
Stiles and Jackson, in the presence of witnesses, that Stiles was to receive 
eighty guineas a year for the premises, clear of all taxes, Jackson drew 
up a memorandum in his own handwriting, in which (after the usual 
introductory words) were the following : " Mr. William Stiles doth agree 
to let and grant a lease for twenty-one years, to be reckoned from Michael- 
mas, 1791, of (the premises) on the aforesaid William Jackson's paying 
to the aforesaid William Stiles 84/. per annum, as follows (that is to say), 
21/. for e\erj quarter ; and the said William Jackson doth agree to pay 
the said William Stiles, his heirs, executors, and administrators, the afore- 
said sum of 84/. per annum, to be paid quarterly as aforesaid ; " which 
agreement was signed by Stiles and Jackson, and attested by Nathaniel 
Seager, who was a witness in the cause. That before any rent became 

(1) See Lord Irnham v. Child, antes, l vol. 92 ; Lord Portmore v. Morris, 2 vol. 219 ; 
Hare e. Shearwood, 3 vol. 168 ; Jordan v. Sawkins, ibid. 388 to 390, and the notes to each 
case. It is clearly established, that although a defendant may resist the performance of an 
agreement upon a parol variation in a written contract (Wool lam p. Hearn, 7 Ves. 211), and 
may even have a decree for a specific execotion of the articles thus varied (Fife v. Clayton, 
13 ves. 646, and Gwynne v. Leth bridge, 14 Ves. 685, &c.), a plaintiff cannot hare a decree 
for the performance of the agreement thus varied. Wool lam v. Hearn (obi supra), Sic. fa). 
Parol evidence is, therefore, admissihle to explain the subject-matter of an agreement, hot 
JJ 1 to vary its terms. See the preceding references, passim, and Ogilvie v. Poljambe, 3 
Madd. Rep. 63, 6tc., 63, et seq., with the cases there referred to. 

(a) Mr. Chancellor Kent has very properly rejected this distinction, and held the plaintiff 
entitled to a decree, under the above circumstances. Keisselhrack v. Livingston. 4 John. Co. 
144 ; Gillespie v. Moon, 2 John. Ch. 685. Mr. Justice Story questions the English doctrine, 
and seems to be of the same opinion with Mr. Chancellor Kent on this subject. 1 Story, Eq. 
Jur. ch. 6, § 161, note at the end. See also Jordan t>. Sawkins, sale, 477, 478. note (a)j 
Pember v. Mathers, l Bro. C. C. 64, and note (a) at the end of the case ; Elder ». Elder, 1 
Faiif. 80. 
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due, Jackson wrote to Stiles' 8 attorney, in order that a proper lease might 
be prepared of the premises, but the same was omitted to be done, and 
upon the 21st of November following, and before any lease was prepared, 
Stiies died, having made his will, whereby he gave the premises (int. at.) 
to Mr. Thomas Whitehead, who in February, 1792, agreed with the 
plaintiff for the purchase thereof, and the same were properly conveyed to 
the plaintiff 

That the plaintiff was, at the time of the conveyance to him, acquainted 
with the verbal and written agreement between Stiies and Jackson. 

That Whitehead having given uotice to Jackson, that the future 
rents would be payable to the plaintiffs, he obtained from # Jack- [*515] 
son a copy of the written agreement, from whence the plaintiff's 
attorney prepared a lease, containing the usual covenants, with a reserva- 
tion of rent, at 84/. a year, clear of all taxes whatever, which was sent to 
Jackson. 

It appeared by the answer, that Jackson refused this lease, and 
caused a lease to be drawn on the terms of paying 84/. per annum, 
without the words " clear of taxes," which was also refused by the 
plaintiffs. 

It was stated in the bill, and admitted by the answer, that, about the 
29th May, Jackson died intestate, and that the defendants had adminis- 
tered to him. 

The plaintiff stated by his bill, but it was neither admitted nor denied 
by the answer, that the plaintiff had tendered to the defendant the 
lease, with the reservation of a clear rent, which she had refused ; on 
which account the bill prayed a specific performance of the verbal agree- 
ment, and that a lease might be prepared and executed, reserving a rent 
of 84/. clear of all taxes, and an injunction to restrain the under men- 
tioned articles. 

The defendant by her answer said, she was not present at any of the 
conversations, but that she had frequently heard William Jackson in his 
lifetime say, that it never was understood that he should pay the land tax, 
that it was not an hasty transaction, but that the agreement was left with 
Stiles for a day or two for his perusal, and that he had returned it with 
a note, with an immaterial addition, which was made to it. And that she 
did not believe that Stiles would have raised such dispute had Jackson 
survived. 

The answer then stated (which had also been mentioned in the bill), 
that the defendant having paid 16/. 8c/. for land tax, brought an action in 
the Court of Common Pleas for the recovery thereof, the plaintiff having 
refused to deduct the same in the payment of the rent ; and the cause 
being tried at Guildhall, before the present Lord Chancellor, then Lord 
Chief Justice of the Common Pleas, the defendant offered parol evidence 
in his defence, in contradiction to the written agreement, but his Lord- 
ship was pleased to reject such evidence, and directed a verdict to 
be given for the defendant (then plaintiff) for 16/. 8d. # with costs, [ # 516] 
with liberty to the plaintiff (defendant at law) to move the Court 
to impeach the same, if he should be so advised ; and that, upon an appli- 
cation of the plaintiff to the Court of Common Pleas, the Court approved 
the verdict, and refused a rule to show cause why the same should not be 
set aside. 

The common injunction had been granted in this cause, and, upon a 
motion to discharge the same, Lord Chancellor refused so to do, and said 
he would permit the cause to go on to another bearing. 

tol. it. 49 
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And the cause now coming on to be heard, 

Mr. Mansfield, and Mr. Abbot, for the plaintiff, contended that the 
plaintiffs had a right to be relieved, upon proving the parol agreement, 
unless there was any rule in this Court to prevent the reading parol evi- 
dence, to show what was the intention of the parties. (The evidence was 
read by way of stating it, and the verbal agreement proved, from the con- 
versations before and at the time of executing the written agreement, was 
stated in the plaintiff's bill.) They then insisted that the parol evidence 
was admissible in this case, on the ground either of mistake or fraud. 
That Lord Hardwicke, in the case of Joynes v. Statham, 3 Atk. 388, had 
admitted parol evidence to connect an agreement upon this very subject. 
That was a case in point, except as to the state of the parties, which was 
the reverse. But that the distinction which prevailed, with respect to the 
party being plaintiff or defendant, had been overruled. If, in an agreement 
for the purchase of an estate, there was an omission, the Court will admit 
evidence to add to, alter, or even to contradict a written agreement of it, 
if it be to make it conformable to the intent of the parties. In Fibner v. 
Gott, 7 Brown's P. Ca. 70, it was admitted, as to the consideration of a 
deed. That case is stated at large, and confirmed in The King v. Scam- 
monden, 3 Term. Rep. 474. Lord Thurlow, in Lord Imham v. Child 
(ante, vol. i. p. 92), laid down the rule of admissibility of parol evidence 
to be, that where the agreement had been varied by mistake or fraud, 
evidence was admissible to correct it : parol evidence was read on that 
principle, in Legal v. Milner, 2 Vesey, 299, and in Piteairne v. Ogbourne, 
2 Vesey, 376, which was a very strong case. So in Baker v. Payne, 
1 Vesey, 456. This case is upon an executory agreement, to be executed 

by the Court. 
[*517] *Mr. Solicitor-General, and Mr. Simeon, for the defendant, con- 
tended, that it would be dangerous to admit parol evidence, which, 
like this, went to contradict the written agreement. The action brought 
in the Court of Common Pleas was an action of money had and received, 
a form of action which admitted every sort of evidence which is admis- 
sible in a court of equity, yet his Lordship refused this very evidence 
there, and the Court of Common Pleas were of the same opinion. In all 
the cases cited, the evidence was to confirm the deed, not to contradict it. 
This was the case of Filmer v. Gott ; it was to show that a deed, which 
bore on its face to be for consideration of love and affection, had also a 
valuable consideration ; it went in support of the deed. So, in The King 
v. Scammonden, it was to affirm the demand. In Legal v. Miller, the 
evidence was to show the Court what the agreement was, not to carry it 
into execution. There the Court dismissed the bill. Piteairne v. Og~ 
bourne, went quite on a different ground. The decision was not at all 
upon this point. In Walker v. Walker, cited there (and reported 2 Atk. 
98), the evidence was not to contradict the written agreement The 
principle is, that where there is a written agreement between parties, it 
shall not be permitted to contradict it by parol evidence. Here the 
written agreement is for a lease at a given rent, the legal consequence of 
that agreement is, that the land-tax would be deducted ; then it is to con- 
tradict the legal effect of the agreement In Lord Imham v. Child, Lord 
Thurlow said he admitted the evidence to be read, because he thought it 
might bring out a new case of equity. It ought to be evident, in such a 
case as this, that Stiles understood the words, that the tenant was to pay 
the land-tax. The evidence does not show that ; in a bill for performance 
of a specific agreement, the Court will not do it with a variation. Here 
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the plaintiff is not the party at first contracting, but a person purchasing 
from a devisee, with notice of the contract. 

Mr. Mansfield, in reply. The statute of frauds does not apply in this 
case, as the lessee's interest will be the same, and it is only that the land- 
tax should not be deducted ; Joynes v. Statham is in point. 

This day, February 26th, Lord Chancellor ga?e judgment to the (oV 
lowing effect :— (2) 

•From the evidence, believing the witnesses to speak truth, it is [*618] 
impossible to mistake the meaning of the parties to ^be exactly 
what Mr. Mansfield has stated, that the rent to be paid was meant 
to be a clear rent; but the parties had concluded the matter by 
a written agreement, which was, that a lease should be granted for 
twenty-one years, at a rent of eighty guineas a year, and the tenant paying 
his twenty guineas a quarter, including in it his land-tax receipt. It can 
only be according to the sense the law puts upon it. 

The party died before the payment of any rent, so that the whole 
matter remains upon the agreement. 

The Court of Common Pleas rejected the parol evidence very properly. 

I am satisfied that there is no difference in the case in equity, where 
the party only comes for a more formal execution of the agreement. 

I looked into all the cases : I cannot find that the Court has ever taken 
upon itself, to add to the form of the agreement ; that in repeated in- 
stances the Court has refused to do so, though it has been insisted, that the 
parol evidence of the adverse party has shown the written agreement to 
be against conscience. 

Joynes v. Statham (3) was a case of that sort ; the parol evidence, on 
the part of the defendant, showed the plaintiff had taken an unfair advan- 
tage, and it was his (defendant's) understanding that he was to receive a 
clear rent. Lord Hardwicke admitted the evidence to be read, to rebut 
the equity. Mr. Atkyns's note is very long ; I looked at Lord Hardwicke's 
own note, which is very short (3) He mentions Walker v. Walker, as 
cited, and very little of the argumeutor evidence. It then says, "Decree 
a specific performance on the terms of the answer, the plaintiff sub- 
mitting to this rather than to have his bill dismissed.' 1 His intention was 
therefore to dismiss the bill, but he gave the plaintiff this option. Walker 
v. Walker (4) proceeded exactly on the same ground, where the second 
surrender was to be the consideration of the first. The cases cited were 
those in Vernon, where the act promised to be done on one part, raises 
the consideration, without which the party would not have done 
that which he did. The objection was taken, # that it was to add [*519] 
to an agreement ; Lord Hardwicke said no, it was to rebut an 
equity. Legal v. Miller is a little different in circumstances from this, 
but proceeds on the same ground : Pitcairne v. Ogboume is not like this; 
the objection there ought to have been to the relevancy, not the compe- 
tency, of the evidence. It was evidence of a private and fraudulent 
agreement, and the bill dismissed on that ground. In Baker v. Payne, the 
evidence was very properly admitted, and the agreement was corrected by 
original minutes, through the medium of parol evidence, of the custom of 
the trade. In Filmer v. Gott, the evidence was not to contradict the 

(2) There is a very full and Taluable report of this judgment as communicated to Mr. 
Vesey, by Lord Eldon, C, and probably taken by his Lordship, in the note to 6 Vee. 384, et 
•eq. Quod ride. . . . _ 

(3) See more fully, 6 Vee. 336, note; and also per Lord Eldon. C, upon this ease, in M. 
Townshend v. Stangroom, 6 Vee. 336, 336, 337, 338. Et ride WooHam *. Hearo, 7 Ves. 
*ll,et«eq. 

(4) Vide 6 Yea. 386, note, ut ubi supra. 
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deed, but to show the deed was obtained by fraud. The King t. Scm*> 
monden was properly determined. Brodie v. St. Paul is but slightly 
mentioned in the report These are the cases. The hardness of the case, 
under special circumstances, may induce the Court to refuse decreeing a 
performance, or to leave it to the plaintiff's remedy at law; but it is quite 
impossible to admit the rule of law to be broke in upon ; and that requires, 
that nothing should be added to the written agreement, unless in cases 
where there is a clear subsequent and independent agreement, varying the 
former, but not where it is of matter passing at the same time with the 
written agreement, (a) The evidence offered here, whieh I permitted to 
be read, but which 1 ought not to have admitted, is all of matter passing 
at the same time with the written agreement, (b) therefore I must dismiss 
the bill, but I will do so without costs. 

(a) See ante, 614, note (a) ; Jordan e. Sawkins, ante, 477, 478, note (a) ; Pember r. Ma- 
thers, 1 Bro. C. C. 64, note (a), at the end of the case, where the cases upon this subject are 
cited, and the distinctions noted. 

(6) For a collection of the cases on the subject of the admissibility of parol evidence to 
vary or control written agreements, see Lord Irnham p. Child, 1 Bro. C. C. 93-95, in the 
notes ; l Sugden, Vend. & Purch. (6th Am. ed.) 235, 236, 253, et seq., and numerous cases 
cited and commented on in the notes of the American editor ; Dwight p. Pomeroy, 17 Mass. 
325,326; Leach v. Leach, 13 Pick. 68, 73; Babcock p. Smith, 22 Pick. 61 ; Pember v. 
Mathers, 1 Bro. C. C. 63 t 64, and notes. 

[The cases, like those in the present work, of Maybank p. Brook, ante, vol. i. 84 ; Lord 
Irnham p. Child, ib. 92 ; Lord Portmore p. Morris, vol. ii. 219 ; Hare p. Shearwood, toI. iii. 
168 ; Jordan p. Sawkins, ib. 388, in which parol evidence to contradict or vary a written 
instrument has been rejected, are extremely numerous. This is a rule of law independent of 
the statute, but it was considered and laid down upon great deliberation, liv Lord Talbot, in 
the case of Brown p. Selwin, Forr. 240, and afterwards affirmed in the House of Lords. 
But where an equity is attempted to be raised, founded on a ground collateral to the deed, ia 
such a case, there must (as observed by Lord Thurlow on several occasions, ante, vol. i. 93. 
95-, 350,) be evidence dehors the deed to show the fact ; and the above rule is not subverted 
by admitting it. Thus, where there is clear proof of fraud, or mistake, or accident, the facts 
by which it is proved, form such an equity dehors the deed, and may be holden to vary it 
accordingly. In the following cases parol evidence has heen considered admissible on the 
ground of fraud. Thynn v. Tbynn, 1 Vera. 296 ; Hutchins p. Lee, 1 Atk. 447 ; Simpson v. 
Vaughan, 2 Atk. 33 ; Walker p. Walker, ib. 93 ; Young v. Peachy, ib. 254 ; Baker p. Paine, 

1 Ves. 456 ; Legal p. Miller, 2 Ves. 299 ; Pitcairne p. Ogbourne, ib. 376 ; South Sea Com- 
pany v. D'Oliff, cit. ib. ; Buiton p. Lister, 3 Atk. 383 ; Joynes v. Staiham, ib. 388 ; Barrow p. 
Greenough, 3 Ves. 152 ; Clinan p. Cooke, 1 Sch. & Lef. 52 ; Woollam p. Hearn, 7 Ves. 
211 ; Clarke p. Grant, 14 Ves. 619 ; Higgmson v. Clowes, 16 Ves. 616 ; Clowes v. Hiegin- 
■on, 1 V. & B. 624 ; Harrison p. Gardner, 2 Mad. r\ep. 198. The admission of this evidence 
is, however, as above stated, not confined to fraud. It would be singular, as observed by 
Lord EldoQ, 6 Ves. 386, if the Court will take a moral jurisdiction at all, that it should not 
be capable of being applied to cases of mistake and surprise ; for, in a moral view, there is 
very little difference between calling for the execution of an agreement obtained by fraud, 
which creates a surprise upon the other party, and desiring the execution of an agreement 
which can be demonstrated to have been obtained by surprise. The following, therefore, are 
cases in which it has been considered admissible on the ground of mistake. Towers v. Moor, 

2 Vera. 98 ; Uvedale p. Halfpenny, 2 P. W. 161 : Henkle p. The Royal Exchange Assurance 
Company, 1 Ves. 317 : Heneage p. Hunloke, 2 Atk. 457 ; Shelhurne p. Inchiquin, ante, vol. 
i. 340 ; Barston p. Kilvington, 5 Ves. 593; Pritchard p. Quinchant, ib. 696, n. Amh. 147; 
Marquess of Townshend p. Stan groom, 6 Ves. 328 ; Ramsbottom p. Gosden, 1 V. & B. 168 : 
Lord W. Gordon p. Marquess of Hertford, 2 Mad. Rep. 106. The ground of this was stated 
by Sir W. Grant, in the case of Winch p. Winchester, 1 V. & B. 378, in his usual forcible 
and luminous manner, upon the question, whether parol evidence of declarations by the auc- 
tioneer should be received to resist a specific performance. " As to the admissibility of the 
evidence, it must depend upon the purpose for which it is produced. If the defendant insists, 
that, the evidence being received, he will be entitled to have the contract performed, with an 
abatement of the price, I think it not admissible for that purpose, as the Court cannot exe- 
cute in his favor a written agreement with a variation introduced by narol testimony ; but if 
he says he was deceived by this representation, and therefore was induced by fraud to enter 
into the contract, and offers the evidence for the purpose of getting rid of such contract alto- 
gether, for that purpose I think it may be received ; as, if such a declaration was made by 
the auctioneer, it would undoubtedly be fraudulent and unfair in the plaintiffs to insist upon 
the execution of the contract, not giving the defendant the benefit of that declaration." At 
to the cases that parol evidence cannot be admitted on behalf of a plaintiff to establish an 
agreement, vide Jordan p. Sawkins, ante, vol. iii. 383. ^ But see ante, 614, note (a). >> For 
the cases in which parol evidence has been admitted to explain a misdescription in a will, 
either of the person or of the estate, ride Fonnereau p. Poyntz, ante, vol. i. 472. As to the 
admission of parol evidence, to rebut the equity of the next of kin, vide the Editor's note to 
Nourse v. Finch, ante, 439, and Stephenson v. Heatheote, 1 Eden. 38. — Eden.] 
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[•521] *Fordeb v. Wade. Lincoln's-Inn-Hall, 5th March. 
(Reg. Lib. 1793, A. fol. 369.) 

A widow shall not have free bench of trust estate in a copyhold. (1) The entry of the 
widow as guardian to the son does not prevent his having such a seisin as to convey tide 
to his customary heir. In a doubtful case, the account of rents and profits directed only 
from the time of the bill being filed. (2} 

The plaintiff by her bill stated, that John Wade the elder, heretofore 
of St. Faith, com. Southton, her late father, was at the time of his death 
seised in fee-simple of a copyhold estate, in the nature of Borough 
English, held of the manor of Morden, according to the custom of the 
said manor, to which he had been admitted the 22d of December, 17)8, 
and had surrendered the same to the use of his will ; by which, bearing 
date 26th February, 1735, he devised the said copyhold, with other free- 
hold, copyhold, and leasehold estates, to trustees (who are all since dead), 
in trust, out of the rents and profits, and by sale of his stock in husbandry, 
&c, to pay an annuity to his daughter Elizabeth, since deceased, and 
also to pay 400/. each, to his three daughters, Joan and Mary, also since de- 
ceased, and the plaintiff at twenty-one ; and, upon trust, when his son 
William should attain twenty-one, to raise and pay 100/. each, to his said 
three daughters ; and, after payment thereof, to convey all the remaining 
estates to bis two sons, John and William Wade, in fee. 

The testator died without revoking or altering his will, leaving two sons 
and four daughters, John and William Wade, Elizabeth, Clarke, Joan 
Wade, Mary Wade, and the plaintiff. 

William Wade, who, with his brother John Wade, was entitled under 
the will to have the estate surrendered to them, died after the death of his 
father, an infant, under the age of twenty-one, leaving issue one child, 
who also died an infant under twenty-one^ and without issue, by which 
John Wade became entitled, by survivorship, to have the estate conveyed 
to him. 

John entered on the copyhold and other estates, and continued possessed 
of the same till the time of his death, but the same was not surrendered 
to him, nor was he ever admitted to the same; notwithstanding which, he 
surrendered his equitable interest therein to the use of Francis Shipman, 
as a security by way of mortgage, with other estates, for the sum of 1250/. 
and interest, leaving Martha Wade, his widow, and Robert Wade, his 
only son by the said Martha Wade his second wife, an infant, his custom- 
ary heir ; and the said Martha, as guardian to the said Robert 
[•522] Wade, entered into the said copyhold, and continued in possession 
thereof till the death of Robert, which happened 14th January, 
1770, when he died an infant and without issue, leaving no brothers or 
sisters of the whole blood, but leaving three brothers of the half blood, 
John, Thomas, and Richard, the sons of his father, John Wade, by 
Martha Maggot his first wife, and leaving the plaintiff, his aunt and 
youngest kinswoman of the whole blood, who, as such, claimed to be 
customary heir, by the custom of said manor, there being no uncle or the 
issue of an uncle of the said Robert Wade, living at his death; and by 
the custom of this manor, established by a decree of this Court, the copy- 
holds in this manor descend in the nature of the tenure of Borough Eog- 

•• (1 * %fj ! SP** on I*' ,? & Pcmc » B l 9 - ^i ■** is not dowahle of an equity of redemp- 
Uon. Vide Dixon v. Sayille, antea, 1 vol. 325. «< The widow is dowahle of an equity of 
TJrSrVfTkS x^ 1 " 1 ?^! 111 * 1 - J*** * (») t<> *>i*on v. Saville, 1 Bro. C. C. 326; 
(2) See Hercy v. Ballard, antea, 468, Ac. 
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lish, noC 011)7 to the youngest son, or youngest daughter, bat also for 
default of brother or sister, to the next youngest kinsman or kinswoman 
of the whole blood, of the customary tenant in possession, how far soever 
remote. The said Robert Wade having no issue, or brother or sister of 
the whole blood, the plaintiff was youngest kinswoman of the whole blood 
to the said Robert, having been at the time of his death, in possession, by 
his mother, his guardian, by the custom. 

The bill further stated, that the plaintiff* being ignorant of such her 
right, opoD the decease of the said Robert, Richard Wade, his youngest 
brother entered on the copyhold estate, and received the rents and profits 
till his death in 1787, leaving John his youngest son and heir, by the 
custom; but by his will (having surrendered the same) he devised the 
said copyhold estate to his wife, until his eldest son Richard should attain 
his age of twenty-one, and then to him in fee, subject to charges for his 
wife and daughter, and for a child of which his wife was then enceinte, 
who was afterwards born, and christened John. 

Elizabeth proved the will of the said Richard Wade, her husband, and 
entered on the copyhold estate, and claims title thereto as guardian to her 
son Richard, or her son John, and has since intermarried with the code- 
fend ant, James Slade. 

The bill, among other charges, charged that the defendant Martha, the 
second wife of John Slade, had no title to free bench, the said John Slade 
never having been admitted, and therefore having only an equitable 
estate. 

•The bill prayed an account of rents and profits from the death [*523] 
of Robert, and that the beir of the surviving trustee, in the will of 
the testator John Wade, might surrender to the plaintiff, in order that 
she might be admitted, and that possession of the same might be delivered 
to her. 

The answers admitted the facts, but controverted the plaintiff's title, 
and the defendant Martha the widow admitted, that upon the death of 
her husband she claimed her free bench, and that the steward of the 
manor informing her that she was not entitled to it, on account of her 
husband being only equitably seised, she had discontinued her claim, and 
entered as guardian to her son. 

The evidence established the custom. 

Mr. Solicitor-General, and Mr. Alexander, for the plaintiff. 

The only question is, whether the plaintiff as youngest aunt is heir by 
the custom to Robert Wade ; that is, whether the descent is to be 
taken from Robert or John. Martha, the widow of John, entered after his 
decease as guardian to Robert, so that by her entry he was seised. They 
insist, that her entry was in her own right as upon her free bench. 

The custom of the manor is proved by a decree in the time of King 
William, to be Borough English to the youngest son or daughter, and in 
the same manner as to the most remote relation, so that the youngest will 
always take in preference to the elder. 

The only question, then, will be as to the widow's title to free bench. 

They will contend on the other side, that, notwithstanding the legal 
estate was out in trustees, the widow was entitled to free bench ; and to 
prove this they cite Otway v. Hudson, 2 Vern. 583, but that case did not 
call for a decision of that point. The foundation of the decree, there, 
was the obstinacy of the trustee. This is not the first time this observa- 
tion has been made on that case. It was made by the Lord Chancellor 
in Chaplin v. Chaplin, 3 Wms. 229, where Lady Chaplin was declared 
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not to be dowable of a trust estate. Lord Hardwicke determined 
[•524] the same "point in Godwin v. Winsmore, 2 Atk. 526. A distinc- 
tion was indeed attempted in Banks v. Sutton, 2 P. Wms. 700, 
but that was overruled in the Attorney-General v. Scott, Forrester, 138, 
and has been confirmed in Dixon v. Saoile (ante, vol. i. p. 326), where it 
was held, there could be no title to dower, when the husband was not 
seised of a legal estate, and there is no distinction with respect to free 
bench. It may be objected that Robert never was admitted, but admis- 
sion is not necessary to create a seisin, and convey title. The mere 
possession of a guardian in behalf of an infant is sufficient to transmit 
the title to his heir, or to the sister of the whole blood being possessio 
fratris. Moore, 125. So the possession of the mother here in behalf 
of the son will cause the descent to be from the son. (a) Vavghan v. 
Atkins, 5 Burr. 2764, shows admittance is not necessary ; free bench is 
a legal estate as well as dower ; then by analogy to the cases, as to dower, 
it cannot be of a trust estate. 

Mr. Mansfield, and Mr. King, for the defendant. 

The question is, whether the plaintiff can claim as heir-at-law to 
Robert, though he left a brother of the whole blood ; (3) that is, whether 
there was such a seisin in Robert as to transmit the title from him. An 
to the question of free bench, if John had been entitled to a legal estate, 
Martha would have been clearly eutitled to her free bench. In the cases 
of dower, the title of the widow does not take anything out of the heir 
till the dower is assigned ; but the land descends in the mean time to the 
heir; but when a woman is entitled to free bench, she is entitled immedi- 
ately upon the death of the husband, and it interrupts the estate of the 
heir; her title prevents his possession; that is the distinction between 
dower and free bench. Robert ought to have been in, as heir, and there 
ought to have been no intervening estate between the ancestor and him, 
in order to transmit the title. John was undoubtedly understood to have 
the legal estate, otherwise he could not have surrendered to the mort 
gagee. But suppose his title to be merely equitable, cases have decided, 
that the wife of a tenant in equity has a right to free bench. The case 
of Otway v. Hudson, went upon its having been so decided. In Banks 
v. Sutton, Sir Joseph Jekyll lays that down to be law. There is such 
a distinction between dower and free bench, and it turns on this, 
[*525] 'that at common law a wife was not to be endowed of a use in 
copyholds; there is no such thing as a use; therefore the ground, 
upon which she should not be endowed, fails. The reason would rather 
apply to a man, that he should not be tenant by the curtesy of the wife's 
trust estate, because he can get in the legal estate of his wife, which a 
woman sub potestate viri cannot of the husband's equity. The rule, as 
to a woman's not having dower of a trust, is a harsh rule, and ought not 
to be extended to copyholds. Then, if the woman was entitled to an 
equitable estate, in whatever character she entered, it will be the same 
thing to those who claim after her. Her permission of the son's taking 

(3) See pedigree. 

(a) See this enforced in Goodlitle v. Newman, 3 Wils. 516, a case or great hardship, 
where a man leaving two daughters by one venter, and a second wife eneiente of a son which 
was horn six weeks after his death, it was determined, that upon the death of the father, the 
premises descended to the daughters, hut that upon the birth of the son, that estate was de- 
vested out of them, and the mother became guardian in socage to the son ; and that her pos- 
session, and receiving the rents, was the actual possession and seisin of the son, and upon 
his death, at five weeks old, carried the descent to his heir-at-law, a remote relation. — 
Eden. 
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the profits would not give him such a seisin, as to vary the descent. In 
Hinton v. Hint on, 2 Yes. 631, it was held, that the husband having con- 
tracted to sell the copyhold, defeated the widow's right to free bench. If 
his contract can defeat her title, ought she not to have the free bench 
where he has an equity ? Then there was no seisin in Robert on account 
of the intervening estate in Martha, who was prevented from entering in 
that character, only by the opinion of the steward. It is too late now to 
contend that a possessio fratris would not apply to this kind of property. 
If the Court should be of a different opinion in so doubtful a case, it will 
not direct the account of the rents and profits further back than the filing 
of the bill. 
Lord Chancellor gave judgment to the following effect : — 
The claim made here by the plaintiff, is upon a legal right clearly 
established. The custom is proved specifically in favor of the half-blood. 
As to seisin on the death of the ancestor, entry of the heir is always con- 
geable, it can never be tortious. The heir can never be a disseisor. 
The defendant could only claim as heir to John, excluding Robert, but 
John left Robert his heir. Then John was not last seised, but Robert, 
and the plaintiff is heir to Robert. Then to consider it as the case of a 
copyhold, the widow was not entitled to enter till she had paid her fine 
and been admitted ; admission only makes her title, and in this case, till 
admitted, non constat whether she should be admitted. Even a dowress, 
who has not entered, need not be named in a recovery. Then this is a 
trust estate ; the case in Vernon is no authority. If I am right, that the 
free bench would not exclude the heir's seisin, it would be im- 
material whether the widow was 'entitled to free bench or not. [*526] 
About the time of that decision, the Courts are fluctuating upon 
the wife's right to dower in equitable estates. But the case in Atkyns 
shows it is now determined, that it cannot be out of a trust estate, (a) to 
determine otherwise would be to raise an anomaly upon an anomaly. 
Decree an account from the time of filing the bill. (4) 

(4) The Court decreed the defendant Wade, the trustee, to procure himself to he admitted 
to the copyhold estate in question, and that he should then surrender the same to the plain- 
tiff at the plaintiff's expense. He was ordered to deliver up possession of the copyhold 
premises to the plaintiff, and to account ut supra. — R. L. 

(a) A widow is not dowahle of an estate, which had been held by her husband as trustee. 
Thompson v. Murray, 2 Hill, Ch. 213 ; Powell v. Moos, and Bnmf. Man. Co. 3 Mason, 
S47 ; Cowman v. Hall, 3 Gill & John. 398 ; Stevens v. Smith, 4 J. J. Marsh. 64. See Law- 
son v. Morton, 6 Dana. 417 ; Shoemaker v. Walker, 2 Serg. & R. 664. 

The statute of Illinois making equitable estates subject to dower, refers to equitable estates 
of inheritance only. Davenport v. Farrar, 1 Scammon, 314. . 

The widow is dowable of an equity of redemption in most of the United States. 4 Kent 
(6th ed.), 44, 45, and notes; Dixon v. Sayille, 1 Bro. C. C. 326, note (a). She is not so 
dowable in Maryland, and in the Maryland part of the District of Columbia. Stella ». Car- 
roll, 12 Peters, 201. , . ,, 

In England, by the statute of 3 & 4 W. 4, c. 106, dower now attaches upon equitable estates 
of inheritance in possession, other than estates in joint-tenancy, and upon lands, of which the 
husband, though he had no seisin, was entitled to a right of entry at his death. 4 Kent 
(6th ed.), 44, note. 
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The Attorney-General v. Williams and Others. 

Lincoln'a-Inn-Hall. 8th March. 

(Reg. Lib. 1793. A. fol. 434.) 

The gift of personalty to establish a school, good, notwithstanding the • tat. of mortmain. (1) 

William Davis made his will, dated 8th of August, 1788, and thereby 
bequeathed 2800/. 3 per cent, reduced annuities, then standing in his name, 
to the defendant in trust, to permit the same to stand forever in his name, 
if that could be done, otherwise to be transferred into the names of the 
trustees, for the use of his son for life, and of the children of his son, and 
if his son should die without leaving any issue, then he ordered the divi- 
dends and proceeds to be paid and applied for and towards establishing 
a school in the parish of Bettews, com. Cornwall. And as to the said 
school, the same school should be for instructing, gratis, all the poor 
children of said parish, and should be under the management of the min- 
isters, churchwardens, and overseers of the parish, and other persons for 
the time being, and gave particular instructions for the choice and re- 
moval of the master of the school. 

Thomas Davis, the son, being dead, without leaving any issue, the At- 
torney-General, at the relation of the minister and churchwardens of the 
parish, filed the present bill, praying for the application of the trust funds 
to the charitable purposes. 

The only question was, whether this was within the statute of mort- 
main. 

Mr. Solicitor-General, for the defendant, insisted that, under the statute 
of mortmain, whatever went directly or indirectly to the purchase of lands 
for a charity was void. That Lord Hardwicke, in the case before 
[*527] him, might have decided otherwise, but that the 'succeeding Chan- 
cellors, Lord Northington, Lord Camden, and Lord Thurlow, had 
leant very much the other way, and that here the dividends being to be 
applied toward establishing a school, that could not be executed without 
obtaining an interest in lands, and building a school-house. 

But Lord Chancellor thought that under this disposition he could not 
have directed any part to be applied to the purchase of land or building; 
that the master might teach in his own house, or in the church, and there- 
fore ordered a scheme to be laid before the Master, which should not in- 
clude the application of any part of the dividends to the purchase or rent- 
ing land. (2) 

(1) See the Editor's note to Attorney- General v. Nash, antes, 3 vol. 688,where this esse 
is classed, and referred to, with others. ^ See also notes to Atty. Genl. v. Tyndall, 2 Eden, 

207. > 

(2) His Lordship made a declaration accordingly. R. L. 436. It seems singular, how- 
ever, that the decree should prevent the trustees from renting land. 
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Browne and Another v. De Laet and Others. 

LincolnVInn-Hall, 13th, 13th, 14th, March. 

(Reg. Lib. 1793. A. fol. 650. b. ; entered Browne v. Casamajor.) 

In an executory trust to be effected by the Court, it is sufficient, if it can satisfy itself of the 
testator's intention to carry it into execution ; therefore, where testator gaye nis real estate 
in A. to a deyisee in strict settlement, and ordered other estates to be sold and converted 
into personalty, and the produce, with the residue of his property, to be laid out in lands 
in A. contiguous, and convenient to his estate in A., and by strong expressions (though 
without direct words) showed he intended it to be to the same uses, it was decreed so to be. 

Charles de Laet, of Potterils, com. Hertford, Esquire, seised of real 
estates io the counties of Hertford, Middlesex, Oxford, and York, and 
elsewhere, made his last will, bearing date 18 May, 1792, duly executed 
and attested, and thereby gave all his manors, messuages, farms, lands, 
tenements, and hereditaments, as well freehold as copyhold, in the counties 
of Herts and Middlesex, or elsewhere, in the kingdom of Great Britain, 
unto Justinian Casamajor, of Cannons, com. Hertford, Esq., for life ; re- 
mainder to trustees to preserve contingent remainders ; remainder to Wil- 
liam Charles Casamajor, the third son of the said Justinian Casamajor, for 
life ; remainder to trustees to preserve, &c. ; remainder to his first and other 
sons in tail-male, with several remainders over, with an ultimate remain- 
der to the said Justinian Casamajor and Humphry Sibthorp, in fee. 

And he gave and devised to the plaintiffs, and the defendant Vernon, 
his freehold and copyhold estate at Clifton, com. Oxon, in trust, to sell for 
the purposes after mentioned. So that the moneys to arise from the same 
might become part of his personal estate ; and he directed that an offer 
should be made of the same to Robert Hucks, Esq., for whose con- 
venience he bought the same, and, if he declined it, that the same 
should be offered to every part of his family, and if they declined 
it, that it should *be sold for the best price that could be got for it. [*528] 
And as to the estate in Yorkshire, which then owed him nearly 
30,000/., he had considered himself a trustee, if any benefit could arise, 
for Bacon Frank, Esq. ; he therefore empowered his trustees to accept 
from him the sum of 1600/., and to convey to him the said estate, and he 
charged the said estate with certain annuities and legacies ; and after tak- 
ing notice that the first taker of his Herts and Middlesex estates would 
be in the possession of his mansion-house, he did therefore give to such 
first taker, all his plate, books, and household furniture, &c. which should 
be about his mansion-house, at Potterils, and directed that such first taker 
should subscribe an inventory thereof, in order that the same might be 
enjoyed by the said Justinian Casamajor (and the remainder-man) as heir- 
looms, with the said mansion-house. And he gave to such first taker, all 
his coaches, horses, and various other things, trusting and believing that 
such person would permit those articles to go in as good plight and 
quality to the person next in succession at the time of his deuth ; and all 
the rest, residue, and remainder of his real and personal estate not before 
disposed of, except his estates so devised in the counties of Herts and 
Middlesex, he charged* the same with a variety of pecuniary legacies, 
and particularly with 1000/ to the defendant Vernon, to pay the costs of 
proving his will in the Commons, and other expenses, but not in Chancery ; 
but if it should be necessary to prove the said will in the Court of Chan- 
cery, then he appropriated a further sum of money, not exceeding 300/., 
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for that purpose, and he charged his said residue with a further sum of 
300/. which he gave to the defendant Vernon, to be laid out upon such secur- 
ities as he should think fit, the interest to accumulate; that in case the ac- 
count of the residue of his real and personal estate might at any time, by 
reason of infancy, or any other cause, be necessary to be passed through 
the Court of Chancery, said sum of 300/. and the accumulated interest 
thereof, might defray the expense of such suit; if it should not, the person 
in possession for the time being, under the limitations in his will, should 
defray the same, but if the account should be liquidated, and everything 
settled during the life of the first taker, then he gave the said 300/. to the 
said defendant Vernon ; and after payment of the said legacies, he gave, 
devised, and bequeathed all the money that should be left unto the plain- 
tiffs and the said defendant Vernon, in trust, that they should, as 
[•529] soon as conveniently might be after his decease, # with the consent 
and approbation of the person who, for the time being should by 
virtue of the limitations thereinbefore contained, be in the actual posses- 
sion of his real estates, such consent to be in writing under his hand 
and seal, lay out and invest said residue in one or more purchase or pur- 
chases of freehold manors, lands, tenements, and hereditaments in the 
counties of Hertford and Middlesex, lying contiguous to his estates already 
there. And he did direct, that in laying out and investing the same in 
the said purchase of lands, his said trustees should invest the same in such 
purchases, in the said counties of Herts and Middlesex, as were near and 
convenient, and as contiguous as might be to those estates that were lim- 
ited as aforesaid in strict settlement, and that they did not invest the same 
in the purchase of any mansion-house or other houses, or inns, or public- 
houses, or that they purchased more than one fifth copyhold, and that such 
purchase or purchases should be made with the consent of the person or 
persons, who for the time being should be in possession of his said several 
estates, by virtue of the limitations in that his will ; and after taking notice 
that he had not made any tenant for life, without impeachment of waste, 
his will and meaning was, that every taker, as he should come into posses- 
sion, might take such timber as he should want for necessary repairs, but 
that proper care be taken that a succession be provided, and that the or- 
namental timber, which he had carefully preserved and planted, might be 
preserved. And his will further was, that when by death or otherwise his 
said trustees should be reduced to one, before the whole trust-money should 
be laid out and invested in such purchase as aforesaid, then the surviving 
trustee should with the consent of the person or persous, who for the time 
being should be in possession of his real estates, under the limitations afore- 
said, nominate and appoint one or more trustee or trustees to act with him 
in the premises, and should assign the several securities on which the 
trust-money should be so invested, unto such trustee or trustees ; and the 
testator appointed the plaintiffs, and the defendant Vernon, executors of 
his will. 

The testator afterwards made three codicils ; by the first of which, of 
same date with the will, he only gave an additional legacy ; by the second, 
also bearing even date with the will, and which was attested by three wit- 
nesses, he directed that, after the death of certain annuitants, to whom he 
gave annuities, payable out of his real estate by the first taker, and 
[*530] which he charged upon *every person who should come into pos- 
session of his Herts and Middlesex estates, he recommended the 
first taker, and every subsequent one, to place out 100/. a year to defray 
the necessary expense of repairs, and to make up any deficiency in the 1000/. 
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and 300/. given to the said defendant Vernon, for costs, &e., and to un- 
load so much of the residue as five or six years of such saving would do ; 
and, by the third of such codicils, he gave a legacy to the wife of Justinian 
Casamajor, for her sole and separate use. 

The testator enclosed with the said will a letter, or testamentary paper, 
directed for the plaintiff and defendant Vernon, in which he said, the " re- 
sidue of my personal estate I have directed to be laid out to increase the 
little land I have in Hertfordshire ; " and, further on, " my obligations to the 
first taker, Justinian Casamajor, are so many and great, many years ago, 
when I wanted assistance, that gratitude held the first oall upon me, then 
to him and his family ; the world have no occasion to be informed what 
the residue of the personal may be, so loaded as it must be, and 
therefore it is needless to publish it, or to let any one know it, but those 
who are to see towards its application properly." And the said letter 
contained a list of his debts, and the state of the funds he wished to be 
applied in payment thereof, and a list of his legacies. 

The testator died 20th June, 1702, without revoking or altering his will, 
save by the codicils ; nnd soon after his death, the plaintiff and defendant 
Vernon proved the said will, codicils, testamentary paper, and list of lega- 
cies. 

The plaintiffs and defendant Vernon also found a paper of calculation, 
by which it appeared, that the surplus of the testator's personal estate would 
amount to 30,000/. and upwards, but such paper not being of a testamen- 
tary nature, they did not prove the same. 

The plaintiffs, and defendant Vernon, entered upon the Oxfordshire 
estate, and took possession of the personal estate, and paid several of 
the debts (the testator having liquidated the account with Bacon Frank, 
by dividing the copyhold estate between them; and the plain- 
tiffs and defendant Vernon have contracted for the * sale of that [*531] 
estate) ; and questions arising about the disposal of the residue, the 
plaintiffs filed the present bill against the defendants, Vernon, and the heir- 
at-law and personal representative of the testator, and other necessary par- 
ties, stating the will, codicils, and testamentary paper, and the claims of 
the several parties ; that the Casa majors, and others entitled to the Herts 
and Middlesex estates, claimed to be entitled to have the residue laid out 
in lands, to be settled to the same uses with the Herts and Middlesex 
estates ; that the defendant Peter De Laet claimed to have the same laid out, 
and the land to be purchased conveyed to him as heir-at-law of the testator ; 
and that the defendant Mary Ann De Laet claimed to have the estate at 
Clifton sold, and the money to arise therefrom, with the residue of the 
personal estate, paid to her as personal representative of the testator, and 
prayed that the will and codicils might be established, and the trusts there- 
of performed and carried into execution, under the direction of the Court, 
and for the proper accounts. 

The defendants, by their answers, admitted the facts, and stated their 
respective claims as above stated. 

Mr. Hardinge, and Mr. Abbot, for the plaintiffs, stated the will, codicils, 
and testamentary papers, and the claims of the other defendants, and said 
their clients were mere trustees coming for the direction of the Court. 

Mr. Attorney-General, Mr. Solicitor-General, and Mr. Richards, for 
Mr. Casamajor and the other defendants, who have remainders in the Herts 
and Middlesex estates. There are three claimants, the heir-at-law, the 
next of kin, and the Casamajors. It is clear the next of kin were meant 
to be excluded, for the testator has ordered the personal estate to be con- 
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verted into real. Then, as to the heir-at-law, he must contend that it is 
to be laid out in land, and he roust claim under the will ; not as a resulting 
trust, for, as there was no seisin in the ancestor, but it was personalty at 
the death, the resulting trust, if any, must be for the next of kin. This point 
was decided in Arnold v. Chapman, 1 Vesey, 108; Dockray v. Dockray % 
1 Bro. P. C. 324. He takes as a purchaser, not as heir. But the 
words are inconsistent with the estate going to the heir. The in* 
[•532] tenlion is "manifest, who was to take. The testator positively uses 
the term " first taker." The first taker of what ? Manifestly, of 
the Hertfordshire estate. It is impossible to read the will without seeing 
clearly what his intention was, that the estates to be here devised were to 
go the same way as his Hertfordshire and Middlesex estates. The case 
of Aclcroydy. Smithson, antea, vol. i. p. 503, shows that a construction 
may be raised from indirect words, where the intent is so clear that there 
can be no other interpretation. Here the testator clearly thought the dis- 
position of the money might be in an infant, and has provided for it. His 
expression shows that he thought he had so disposed of the estate to be pur- 
chased, as to have pointed out a first taker. All the clauses point out the 
same : it is impossible that he should mean the first taker of the Hertford- 
shire estate should defray the costs of the first taker of the estate to be pur- 
chased, unless they were the same person. The estates to be purchased 
are to be contiguous and convenient for the other estate : for what purpose, 
unless the same person was to take them ? The words of the codicil are 
strong to the same purpose, and the paper is conclusive ; the money is 
to be laid out to increase the land in Hertfordshire; and he mentions his 
obligation to the Casamajor family. There is also an implication, to be 
drawn from the whole, that the Casamajors were to take. 

Mr. Mansfield, and Mr. Cox, for the heir-at-law. The testamentary 
paper, on which the principal reliance has been had, is not attested by 
three witnesses, and therefore can have no weight in the argument. The 
claim of the heir is by descent, not by implication. The intention is im- 
material ; the money is to be laid out in land ; therefore, in a court of 
equity, it is land, and must descend to the beir. Then, is there sufficient 
here to give it from the heir to the devisee ? If the devisee succeeds, he 
must do so on a supposed intention of the testator. This is not a case of 
construction, as distinguished from implication. The testator has not used 
a single word, giving the estate to the devisee — then no application can be 
raised to do so, Gardner v. Sheldon, Vaughan, 259. If the devise to the 
Casamajors fail, the heir must take. Whatever real estate is to be converted 
into personal estate, without a sufficient object being pointed out, goes to 
the next of kin ; so, where personalty is to be converted into real, it goes 
to the heir-at-law, Durour v. Motteux, 1 Ves. 320 ; Mallabar 
[•533] •?. Mallabar, For. 78 : Fletcher v. Ashburner, antea, vol. i. p. 
497; Lesley v. Duke of Devonshire, antea, vol. ii. p. 187. 

Mr. Lloyd, and Mr. Stratford, for the next of kin. Courts, in these 
cases, are bound by technical rules; therefore, if I give my lands to A., 
a life estate only shall pass, though I intended a fee, in order to which I 
must use sufficient words to show my intent. Chapman v. Brown, 3 Burr. 
1626. Here are no words to describe the use for which the money was 
to be converted into land, it must therefore remain personalty and go to 
the next of kin. Then as to the real estate to be sold, that must be sold, 
and the heir being disinherited, it must consequently go to the next of 
kin. Cruse v. Barley, 3 Wms. 20 ; Attorney-General v. Day, 1 Ves. 
218. There is another question, as to what is to become of the in term e- 
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diate estates. They must sink into the personal estate, and go with it to the 
next of kin. Wyndham v. Wyndkam, ante, vol. iii. p. 58. We admit 
the testator meant to turn his personalty into real estate for the Casama- 
jors, but he has not carried that intention into execution, by sufficient 
expressions to that purpose, therefore the next of kin is entitled. 

Lord Chancellor this day, 14th March, gave judgment to the follow- 
ing effect : — 

This bill is brought by the executors. The testator takes notice in his 
will of the two estates, the Yorkshire and the Oxfordshire. He proposes 
by bis will, to make an arrangement as to these estates ; as to the latter, 
he declares himself a trustee for Mr. Frank ; as to the second, there is a 
declaration of much the same kind, and makes a tender of it to Mr. 
Hucks, at a stated price. It is only in case that arrangement fails, and 
Mr. Hucks* s refusal to buy, that the estates are to be sold. It is not the 
general intent, that the estates should be sold and turned into personal 
estate ; then as to the Hertfordshire estate, ho disposes of the same to 
Mr. Casamajor for life ; then, through a long train of limitations, with an 
ultimate limitation, not to the heir-at-law, but to Mr. Sibthorp. Then all 
the stock in hand is to be to the same uses ; then he comes to dispose of 
the residue. The executors are to dispose of the residue in the purchase 
of lands in Hertfordshire, as conveniently situated as might be to the 
Hertfordshire estate, but not in the purchase of a mansion-house, 
and with the consent of the Successive possessors of his other [*534] 
estate ; with many other passages in the will, to show the intention 
in favor of the Casamajors, but, I must own, no direct limitation of the 
estate to be purchased to them. 

This is the general scope of the will. The executors and trustees file 
the bill for directions from the Court how to act, and the heir-at-law 
and next of kin are made parties, and they both contend that the trusts 
shall not be executed at all. And they each of them contend this on 
grounds that show a right in another person. The next of kin says, that 
the money shall not be laid out at all, but be paid to them ; the heir con- 
tends it must result to him ; consequently, it would not be laid out at all, 
but result to him as money. The next of kin claims on two points, in 
either of which, if he succeeds, he shows a right to it as personal estate, 
but both of which slide from under him on examination. 1st, he says, 
there is a clear intention to give the residue as land to the Casamajors. 
It would follow, the next of kin could not take. 2. But that is directed 
to be invested in land, which C. could not take for want of precise words, 
giving it to him. The heir-at-law only has a right to make this objection. 
How then can the next of kin take, if the heir-at-law has a right ? The 
claim of the next of kin is the worst claim that ever was set up. The 
heir-at-law contends that the purchases must be made, and though there 
are various expressions about the plan and consent of the person in pos- 
session of the other estate, yet that, as there is no express disposition, he 
must take as heir. It is not necessary to examine how far this proposition 
applies to anything that was not land in the testator, and could not descend 
to the beir. Mr. Mansfield says it must, and takes the rule as laid down 
in Gardner v. Sheldon ; I will take it in the strongest way as laid down in 
favor of the heir.t Lord Vaughan defines the rule, but you must take 
the context. The distinction which Lord Vaughan takes, where the 
implication is possible, and not a necessary implication, is well founded, 

t Vide Lord Vaoghan's observation in Vanghan's Reports, 262. 
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and furnishes a rule to which all judges ought to submit. It is certain, 
that where the rule of law is clear, and the intent of the man is ambigu- 
ous, the law must prevail. Mr. Mansfield puts a case Brooke, 13 H. 7. 
Devise, pi. 52, as a case of implication ; that where a man gives an estate 

to his son, after the death of his wife, it gives the wife an estate 
[*535] for life, but that it is otherwise, *if he gives to a stranger after the 

death of the wife. But the case in Brooke goes on, that in either 
case the wife shall take ratione intentionis. Yet in neither case is it by- 
necessary implication, but by a reference so plain, that no two men can 
doubt. It is not necessary to go further into the discussion of this 
point, (a) Taking the case of Gardner v. Sheldon in the strongest view, 
it is very clear, Lord Vaughan's idea does not dive into a strict neces- 
sary implication, but such an intent that nothing is left ambiguous or 
doubtful, (a) If I were to apply that rule to this case in a court of law, 
I should find the case so free from ambiguity, that I should say, the estates 
to be purchased passed to the Casamajors. If it was a legal estate, I 
should send it to a court of law to determine it If I were to determine 
it in a court of law, I should have no doubt that the estates to be purchased 
were to go with Potterils. But the case before me is more simple. 
The bill is brought here for directions, as to executing a trust in laying oat 
money. In all cases, where the testator has directed money to be laid out 
in land, it is not material whether he has used any technical term, or con- 
founded technical terms; if there be a clear intention, the Court will exe- 
cute that intention, by correcting, adding, or altering the sense. Mr. 

(a) At to devises by implication, see Lylton v. Lytton, ante, 461, and note on this point. 

[Lord Eldon, in Wilkinson v. Adam, 1 Ves. & Bea. 466, alluding to the same observations 
of Lord Hardwicke (from the case of Coryton v. Helyear, since reported 2 Cox, 340), upon 
the subject of implication, which Lord Mansfield quoted in Jones v. Morgan, Fearne, C. R. 
App. 689, observed, that, in construing a will, conjecture must not be taken for implication : 
but necessary implication means not natural necessity, but so strong a probability of inten- 
tion, that an intention contrary to that which is imputed to the testator cannot be supposed. 

The old books are full of instances (many of wnich are cited in Yin. Ab. tit. Devise, N. 
a. P. a. and Com. Dig. tit. Devise, N. 12, 13), in which the obvious intent of the testator 
has been defeated by too rigid an adherence to what was called necessary implication. But 
the extreme strictness of the rule was afterwards much relaxed. Thus in Higham v. Baker. 
Cro. Eliz. 15, where the devise was to the wife and a younger son for payment of debts ana 
legacies, and after the death of the wife, the remainder to that son in fee, the debts and lega- 
cies being paid ; this was resolved to be an estate for life by implication in the wife. So 
in Hutton v. Simpson, 2 Vern. 723, a devise to one of several coheirs, after the death of the 
wife, was considered as giving the wife an estate for life. In Willis v. Lucas, 1 P. W. 472, 
where there was a devise to the second son for life, he and his heirs paying a rent there- 
out for life, and after the death of the second son and his wife, remainder to the first, &c. 
son of the second son : held, that his wife took an estate for life. Lord Keeper Wright also 
made a determination of a like nature in Philips v. Philips, 1 P. W. 40. 

There have been many cases, where, though there was no express word of devise to the 
party, estates have been holden to arise bv tne mere force of implication. Thus in Dyer, 
330, where a testator, having two sons ana a daughter, devised to the younger and his heirs, 
and if both his sons should aie without issue, remainder to the daughter, the younger having 
died in the life of the testator, the elder was adjudged to have an estate tail by implica- 
tion. The same was determined, where testator devised to his second son and his heirs, if 
his eldest son should happen to die, and leave no issue of his body, &c. Walker v. Drew, 
Com. Rep. 372. So also where the devise wasj if my son R. happen to die without heirs, 
then my son I. shall enjoy my lands. Goodright v. Goodridse, Wines, 369. In Roe, d. Ben- 
dall v. Summersett, 2 Bl. Rep. 692, 5 Burr. 2608, a devise of leasehold to A. after the death of 
B., the next cestuy que vie, was considered a devise by implication to A. Similar determi- 
nations were also made in Bibin v. Walker. Amb. 661 ; Saunders v. Lowe, 2 Bl. Rep. 1014 ; 
Ramsden v. Hassard, ante. vol. iii. 236, and Goodright, dem. ; Hoskins v. Hoskins, 9 East, 
306 : et vide Upton v. Lord Ferrers, 6 ves. 806 ; Roe v. Vernon. 6 East, 51. 

The cases, where an estate for life only having been given, yet tne Conn, in order to effect- 
uate the general intent of the testator, has holden that the devisee took an estate tail by im- 
plication, are, Langley o. Baldwin, as stated 1 P. W. 769 ; The Attorney-General v. Sutton, 
lb. 753, and the cases cited in Mr. Cox's note to Bamfield v. Popham, lb. 54 ; Robinson ». 
Robinson, 1 Burr. 38 ; Stanley v. Lennard, 1 Eden, 87 ; Evans v. Astley, 3 Burr. 1670 ; Doe 
v. Applin, 4 T. R. 82 ; Doe v. Smith, 7 T. R. 531 : Doe *. Cooper, 1 East, 229 ; Clements t. 
Paske, cited in Doe v. Hallett, l M. & S. 180 ; Wight ». Leigh, 16 Ves. 594. — Eden,] 
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Attorney-General mentioned the case of adding trustee* to preserve con- 
tingent remainders. The only question, where the Court is to be the 
conveyancer, is, whether the intention of the testator be against any rule 
of law, as to create a perpetuity ; but if the intention be according to the 
rule of law, it will give it effect. It is sufficient to discover the intent. 
Then the question here is, what the intention was, and in this there is no 
difficulty : for the counsel for the next of kin and heir*at-law contended 
for a certain intention, almost as strongly as the Casamajors. That 
mast be a certain intention of which no person can doubt. There are so 
many circumstances which leave no doubt that he intended the estate to 
be purchased for the Casamajors, that I need not be diffuse in repeating 
the observations made by every counsel who has spoke. The circumstance 
of directing the purchase to be made with their oonsent and approbation, 
seemed to me at first to have great force. If I look into the will, and 
inquire who is the person to make the choice, it is for the first person in 
possession of the other estate. It is absurd, to suppose that the consent is 
necessary for any person but the devisees. Then, it is to be as near 
and convenient to the other estate as possible. The legacy to 
Vernon bears irresistible evidence, that he *meant to obviate too [*536] 
large an expense, and that he meant it as to takers in possession 
under the limitations in the will : nothing can more forcibly prove his 
intention in favor of the Casamajors. Then he throws the excess of the 
expense, if any, on the possession of the estate : it is almost as if he had 
said, t* verbis, persons in possession of the Hertfordshire estate. The 
codicil carries on the same idea. He recommends it as prudent, to lay by 
out of the income enough to pay contingent expenses, which shows he 
meant it to go in the same train of limitations. I am at present to direct, 
not how a real estate is to be applied, but how money is to be applied. 
The only matter is, to carry into execution a trust, and the Court is 
bound by the intent of the testator. It is unnecessary to convey that 
intention by any legal expressions. Trusts must always be carried into 
execution by the Court. 

There can be no difficulty as to the interest of the money, as the 
Court always takes the conversion to be made at the death of the testa- 
tor. The interest must therefore go as the rents of the real estate do. (6) 

(b) See the similar language held by the Court upon the subject of carrying trusts execu- 
tory into execution, in Papillon 9. Voice, 2 P. W. 471 ; Leonard v. Earl of Sussex, 2 Vera. 
626 ; Lord Glenorchy v. Bosville, Forr. 3 ; Austen v. Taylor, 1 Eden, 366 ; Amb. 376 ; 
White v. Carter, 2 Eden, 366 ; affirmed by Lord Camden on a rehearing, Amb. 670 ; Foley 
v. Burnell, ante, vol. i. 285 ; Countess of Lincoln v. Duke of Newcastle, 12 Ves. 225 ; 
Brouncker v. Bagot, 1 Meriv. 271 ; and the elaborate discussion of Mr. Fearne, C R. 114, 
et seq. — Eden. 



Dick v. Milligan. (1) 

[Vide S. C. antea, 117 - 190.] LincolnVInn-Hall, 17th March. 

(No Entry.) 

Exceptions to an award overruled, the order being, that the award should be final. (1) 

The plaintiffs presented a petition of rehearing of the exceptions in 
this cause (vide ante, p. 117). 

(l) See this case, on the former hearing, antea, 117, with the Editor's notes, < and note 
(a) to page 120. >> 

VOL. IV. 51 
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Upon their coming on to be reheard, 

Mr. Attorney 'General, for the plaintiff, 

Objected to the order made by the Lords Commissioners, on the ground 
that the arbitrators, being by the order to take the accounts in the same 
manner as the Master would have taken them, the parties might apply to 
the Court by exception, the award being in the nature of a report. Pract 
Reg. 306 ; Crosby v. Car ring ton, 1 Vera. 469 ; Hide v. Cooth, 2 Vern. 
109. It was from the whole having been referred to the arbitrators, that 
Lord Thurlow, in Price v. Williams (ante, vol. iii. p. 163), thought ex- 
ceptions would not lie, and said, the proper application would be by 

motion. 
[•537] *The Lords Commissioners thought exceptions would lie to 
an award, but not such as would lie to a Master's report. They 
only said, that in that case the Master was the minister, but the Court 
the judge. 

In this case, where the Court comes to apply the award to the costs, 
what can it do? They cannot see the right of the parties. Thmrbitration 
is defective, inasmuch as the parties have a right to see the articles of 
the account. 

Lord Chancellor. The Master, not being an officer appointed by the 
parties, cannot make a final award ; he can only make inquiries for the 
Court to proceed upon. Here the order is, that the award shall be final. 
It would be impossible for the arbitrators to state all the accounts. The 
Master's office would in that case be better ; the Court might have put it, 
that the arbitrators should make such a report, upon which the Court might 
give costs, or that the costs should follow the event, but the Court made a 
geueral reservation. 

Affirmed the Lords Commissioners' order. 



Land v. Devaynes. Lincoln'&-Inn-Hall, 28th March. 
(Reg. Lib. 1793. B. fol. 413.) 

Testator gave all his plate and linen in his house in S. (with the lease) to bis wife ; he bad 
but one set of plate and linen, which was usually removed with the family from house to 
• house. The plate happened to be at B. the country house, at bis death, yet it passed to 
tbe wife, (i) 

Sir Robert Barker made his will, dated 22d January, 1778, and 
thereby (inter al.) reciting that under and by virtue of tbe settlement 
made and executed prior to his marriage to (the defendant) Dame Add 
Barker, she would, at the time of his decease, become possessed of and 
entitled to a very competent annual provision or income for her life, which 
would also be considerably augmented upon the death of her father, Bra- 
bazon Hallows, Esq. ; in consideration whereof, he gave to his said wife 
the sum of 1000/. only, which he directed his executors to pay into her 
own proper hands, immediately after his decease ; and he also gave and 
bequeathed unto his said wife, for her own use and benefit absolutely, all 
his plate, linen, and furniture in his house in Savile street, together with 

(1) See 1 Roper on Legacies, 33, 34, 36, and, generally, that chapter on the Ademption of 
Specific Legacies, from p. 29. See also Ashburner v. M'Guire, antea, 9 vol. 108, &c. 
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the lease of the said house for the term that should be to come therein, at 
his decease, and all benefit and advantage to arise therefrom, and 
gave the residue of his estate to •others of the defendants, in trust [*538] 
for certain uses therein declared. 

The bill was filed by infant legatees, to have the will established, 
and for a maintenance and proper accounts of the testator's personal 
estate. 

The defendant, Lady Barker, by her answer to the bill, among other 
things admitted, that, by consent of the executors, she had taken possession, 
or continued in possession of the house in Savile Row from the testator's 
decease, and had also, by their assent, taken possession of the linen and 
furniture which were in the testator's said house at the time of his 
decease, and had borrowed of the executors some pieces of the testator's 
plate, which she was ready and willing to account for, in case the same 
should be deemed part of the said testator's personal estate, and not 
bequeathed to her by his will ; that no plate being in the house of the 
testator in Savile Row, at the time of his death, the same had been 
claimed by his executors, although she insisted that she was not only 
entitled to hold and keep possession of the mansion-house, and premises, 
and furniture, but that she was further entitled, under his said will, to 
all such plate, linen, and furniture, as was in the said house at the time 
of making the said will, or such as the testator at that time had been in 
the habit of using in the said house from time to time during his residence 
there, and such as from time to time was carried backwards and forwards 
between the said testator's two houses at Busbridge and Savile Row, as 
the said testator, the defendant and their family, resided at either of the 
said houses. 

The cause came on to be heard 6th July, 1790, when it was referred 
to the Master, to take an account of the testator's personal estate ; and, 
among other things, what plate, linen, and furniture the said testator had 
in his said house in Savile Row, at the time of making his will, and what 
was become thereof. 

The Master made his report, by which (int. al.) he found, that on the 
22d of January, the date of the testator's will, all the several articles, of 
plate, linen, and furniture, set forth in the schedule to his report annexed, 
were in the testator's house in Savile Row,' except only sufficient linen 
to serve the testator's family one week without washing, which last- 
mentioned linen was at his house at Busbridge. 

•The cause was set down for further directions, on the separate [*539] 
report relative to the plate. 

The evidence with respect to the plate and linen was, that it had been 
for several years the custom of the testator and his family, to remove the 
plate and linen (except sufficient for one week's use without washing) 
from one house to the other, according as the family changed their 
residence, and that, at the time of Sir Robert's decease, the whole (except 
a silver bowl) was at Busbridge. 

Mr. Attorney-General, Mr. Mansfield, and Mr. Brawn, for the defendant, 
Lady Barker. 

It will be contended on the other side, that the plate and linen not 
being at the house in Savile Row, at the time of Sir Robert Barker's 
death, do ' not pass by the will ; we contend that they do, being there at 
the time of making the will. It is impossible to mistake the intention of 
the testator, to give her the plate and linen usually in use in the family, 
and carried backwards and forwards for their convenience. Sir Robert 
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died in September, when the plate was at the country house. It is like 
the case of goods in a house or shop, Chapman v. Hart, 1 Vesey, 271, 
where it was said, "the removal did not imply an intention to revoke, or 
at least, an intention in the testator, in the creation of the legacy, that, 
if these goods were not there at the time of his death, they should not 
pass. 11 Suppose the plate had been removed from fire, or sent to the 
silversmith's to be cleaned. In Moore v. Moore (ante, vol. i. p. 127), 
Lord Thurlow said, " removal of goods for a necessary purpose, is not 
an ademption ;" what could be more necessary than the use of the family? 
Mr. Solicitor-General, and Mr. Lloyd, for the residuary legatees. It 
is a specific bequest of plate and linen in Savile Row. The Court has 
given that construction to similar legacies in other cases, so that if he 
had bought other plate, that should not have passed. He clearly meant, 
the plate that should be in the house at his death; suppose he had given 
the plate in Savile Row to A., that at Busbridge to B., and afterwards 
had sold Savile Row, all would have passed to B. The sending it to be 

cleaned, or away from fire, is very different from this. In Chapman 
[ # 540] v. Hart, the # furniture being in the shop was considered a mere 

circumstance. But if this case be decided for Lady Barker, it 
will not appear on what authority it stands. In one case, plate sent to a 
silversmith's to be cleaned, passed ; but that which had been a long while 
at the silversmith's did not. The matter here was to be decided by the 
event, where it should be at the death, when every will of personalty 
must speak : any alteration of a specific legacy is an ademption. Badrick 
v. Stevens (ante, vol. iii. p. 431), Earl of Shaftesbury v. Countess of 
Shaftesbury, 2 Vern. 747, where the gill was of goods in his house at 
Ryegate, the goods having been removed, did not pass ; that was a case 
exactly like this. (2) 

Lord Chancellor. It appears that the testator not having plate and 
linen enough for both houses, it was his custom to remove them with 
himself. He had only one set of plate and linen. It is therefore like a 
general devise of all his plate and linen. 

His Lordship therefore ordered all the plate to be delivered to Lady 
Barker, and all the linen, except the linen for the, week left at Busbridge. 

(9) The case of the Countess of Shaftesbury seems a more than doubtful case. See 1 Roper 
on Leg. 34. Besides this, taking even in consideration the reasons of the decree, as appear- 
ing in Mr. Raithby's edition of Vernon (from R. L.), how could the testator be said to 
" have given the Countess some further bequest by his will, in consideration of the said 
goods that were removed from the bouse at Ryegate," when the will was made before toe 
goods were removed? ^ See Duke of Beaufort v. Earl of Dundonald, 2 Vern. 730 ; Grandi- 
son v. Pitt, cited ib. note ; Moore v. Moore. 1 Bro. C. C. 127, 129, note (b) ; Ashborner*. 
M'Guire, 2 Bro. C.C.I 12, note (d) ; Badrick v. Stevens, 3 Bro. C. C. 431, and notes j Green 
v. Symonds, 1 Bro. C. C. 129, in note. ^ 
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LiOYEDEN v. Milford. Lincoln's-Inn-Hall, 29th March. 

(Reg. Lib. 1793. B. fol. 259. Entered Loveden v. Phillips.) 

Impositions of witnesses de bene esse taken ex parte and without notice [of striking the 
Imuran of commissioners, or of the execution of the commission,] suppressed. (1) 

Mr. Attorney-General, supported by Mr. Solicitor-General, and Mr. 
Stanley, moved, that an order, bearing date the 10th day of February 
last, whereby it was ordered, " that the plaintiff be at liberty to examine 
George Edwards, Henry Thomas, David Thomas, and Elizabeth James, 
as witnesses for them in this cause, de bene esse, and be at liberty to sue 
out a commission for that purpose, 11 be discharged, and that the deposi- 
tions taken under such commissions may be suppressed. 

The bill stated, that the plaintiff, being seised of certain premises, had 
caused a wall to be built round them, which the defendant had caused to 
be pulled down, pretending that the premises were his property ; and 
that the plaintiff's witnesses, who could prove his title, were old and in- 
firm 9 and the plaintiff was likely to lose the benefit of their evidence. 

•The affidavits stated, that one of the witnesses was 63, and an- [ # 541] 
other 68 years of age. 

The date of the affidavits was the 3d February, the bill was filed the 
7th, the subpoena was sealed on the 8th, the order for examining the 
witnesses was obtained on the 10th, ex parte, and the commission was 
sealed and executed, ex parte, without giving defendant notice, or any op- 
portunity of joining in the commission. On the 11th, the subpcena and 
office copy of the bill were served at the defendant's house, when the per- 
son who left them was informed that the defendant was not in town, and 
then desired the defendant's housekeeper to let his lordship know of their 
being left, but not to send the same to him, as they were of great conse- 
quence. 

It was argued in support of the motion, that no practice could be more 
dangerous than that of permitting examinations of witnesses de bene esse, 
without notice to the other side, as it excluded the probability of cross-ex- 
amination. That the Court never permitted it to be done till after the 
defendant's appearance, (2) except in very special cases. That in this 
case one of the witnesses was only 63 years of age, which is seven years 
earlier than the common practice. 
Mr. Johnson, for the plaintiff. 

Here the plaintiff was in a situation to try his title at law, therefore 
after answer no harm was done, as the plaintiff must reexamine his wit- 
nesses in chief. The examination of witnesses de bene esse is so much of 
course, that a demurrer will not lie to the bill. Mitford, Plead. 138, 1 P. 
Wnis. 117. It is true, the practice is not in general to examine witnesses 
under 70 years of age, but where there is a special ground, as the witness- 
es being infirm, you may examine earlier ; and although in general it is 
upon notice, the loss of the evidence may be a greater inconvenience than 
the examination, without an opportunity to the other side to cross-examine. 
There have been several instances of such examinations without notice, 
and there is no decision that it is necessary. 

(1 ) This decision is on very obvious grounds of justice. Lord Eldon, C. also required that 
notice should be given of the application to the Court t even for the order to examine de bene 
esse. See Bellamy v. Jones, 8 Yes. 81, and the Editor's note to Hankin v. Middleditch, 
antea, 2 vol. 641. 

(2) The practice teems to be now settled accordingly. See Bellamy v. Jones, S Yes. 31. 
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Attorney-GeneraTs reply. In a case before Lord Thurlow, he made it 
an express condition that there should be notice. 
[ # 542] *Lord Chancellor thought the notice indispensable, and there- 
fore discharged the order, and suppressed the depositions, (a) 

(a) See 1 Smith, Ch. Pr. (Am. edj ch. 34, p. 392-394 ; 1 Barbour, Ch. Pr. B. 1, ch. 10, 

6276 ; Shirley *. Lord Ferrers, 3 P. W. 77 ; Pearson v. Ward, 1 Cox, 177 ; Brydges v. 
atch, ib. 423 ; Rowe v. , 13 Yes. 261. 



Jacobs and Ux. v. Amtatt and Others. 

[See the whole case from commencement, stated from Reg. Lib., in 1 Madd. R. 
376, note. And see a full note of Lord Loughborough's judgment, 13 Yes. 
479, note.] Lincoln's-Inn-Hall, 31st March. 

(Reg. Lib. 1793. A. fol. 247. b.) 

Devise of all the rest, residue, and remainder of estate, both real and personal, (1) onto A. to 
be placed at interest, until her ace of twenty-one years, or day of marriage, and then the 
whole thereof, together with the interest accumulated thereon, to be paid to her, to, and for, 
her use during her natural life, and from and immediately after her decease, unto the heirs 
of her body lawfully begotten, equally to be divided between them, share and share alike, 
and in default of such issue, or of the death of A. before her age of twenty-one, or day of 
marriage, then unto her (the testatrix's) brother, is an estate for life in A. (1) 

Ann Dyer being resident in Calcutta in the East Indies, and possessed 
only of personal property, on the 9th of February, 1775, made her will, 
and after giving some legacies, gave all the rest, residue, and remainder of 
her estate, both real and personal, unto Miss Lucy Cooke (the plaintiff), 
to be placed at interest until her age of twenty-one years, or day of mar- 
riage, and then the whole thereof, together with the interest accumulating 
thereon, to be paid to, and for, her use during her natural life ; and from 
and immediately after her decease, she gave, devised, and bequeathed the 
same unto the heirs of her body lawfully begotten, equally to be divided 
between them, share and share alike ; and in default of such issue, or of 
the death of said Lucy Cooke, before her age of twenty-one years, or day 
of marriage, she then gave, devised, and bequeathed the said residue and 
remainder of her estate unto her (the testatrix's) brother. 

(1) Lord Rcdesdale's notes refer to Doe dem. Davy v. Burnsall, 6 T. R. 30. There is a 
very full and correct report of the judgment in the principal case, in the note to 13 Ves. 479 ; 
but it is remarkable (as there previously observed by Mr. Vesey), that Lord Loughborough, 
within two years afterwards, himself exploded the distinction winch he relied upon in this 
case ; by holding, in C hand less v. Price, 3 Ves. 99, that the same rule prevailed as to an 
implied estate tail as unto one that was express. See also per Lord Eldon, C. 3 Meriv. 183. 
Lord Loughborough's reasoning, in the principal case, seems very unsatisfactory, and his 
Lordship's conjecture, as to the case of King r. Burchell, is not supported by the facts. See 
that case from Lord Northington's own notes, 1 Eden, 124. As to the testator's intention, 
which seems so much relied on, it is obvious, that it is no more than occurs in most of the 
cases ; but the law says such intention is against policy, and void. That the words here 
used, " the heirs of her body lawfully begotten," and the limitation over " in default of such 
issue," would raise an entail in real estate, is beyond a doubt ; and the Editor submits, that 
to give effect to such limitations as to personalty, in support of a testatrix's intention, is to 
decide against the first principles of our law. See Britton v. Twining, 3 Merivale, 176, &c. 
The doctrine in the case of Kirkpatrick v. Kilpatrick, 13 Ves. 477, 484, 486, and in the cases 
there referred to, seems inapplicable to the principal case, which appears to fall precisely 
within the decision of Elton v. Eason, 19 Ves. 73, Britton r. Twining, 3 Meriv. 176, Lyon v. 
Mitchell, 1 Madd. Rep. 467, and the class of determinations on the general rale. As to this 
(inter alia), see Qlover v. Strothoff, antea, 2 vol. 33, and Attorney-General v. Hird, and Bigge 
v. Bensley, I vol. 170, 187, Ac. 
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Laicy Cooke attained her age of twenty-one years, and afterwards mar- 
ried the plaintiff, Jacobs, and the only question in the cause was, 

whether under this will she took an estate for life, or an absolute interest 
in the personal property, it being admitted that the testatrix had no real 
estate. 

This cause was heard at the Rolls, 1703, when his Honor decreed that 

the plaintiff, Lucy, took only an estate for life in the property in question. 

From this decree there was an appeal to the Lord Chancellor, and 

upon this day, 31st March, His Lordship gave judgment to the following 

effect: — (1) 

The intention of the testatrix is clear ; she meant the produce of the 
fund to be applied to the use of the natural daughter of her brother, dur- 
ing her infancy ; she meant that nothing should vest in her, or 
go to her husband ; but that on her decease, it Should go to her [*543] 
children, if she had any, if not, to her (the testatrix's) brother. The 
person who penned the will did not understand her intention. He has given 
real as well as personal estate, when she had no real estate whatsoever. 
He directs it to be placed out at interest (contrary to the nature of real es- 
tate) till she should attain twenty-one or marriage, then the whole to be 
paid to her for life, and after her decease to the heirs of her body, share 
and share alike. He had very little idea of the sense of the terms he 
made use of, and not a clear manner of expressing the testatrix's intention. 
The construction which gives the whole to her, must do violence to the 
words. It must expunge the words " heirs of the body." It must expunge 
the words " equally to be divided," and it must expunge " share and share 
alike." And it must expunge these words, not to effectuate the intention, 
bat to cross it. If I affirm the decree, I am authorized by the cases of 
Doe on the dem. of Long v. Laming, 2 Burr. 1100; Wilson v. Vansit- 
tart, in Ambler, 562, and by the determination on the petition in Good- 
fellow v. Thompson, by Lord Kenyon. I admit the rule in Date v. The Earl 
of Chatham, that where personalty is so given, if the words would create 
a tenancy in tail in land, it is absolute ; (a) but that rule has never been 
extended further than where the words create a clear estate tail. (2) In 
the case of Doe on the dem. of Blanford v. Applin, 4 Term. Rep. 82, the 
Court, by rejecting the words, " to and amongst," took a greater latitude 
than in the former cases ; where words in a will are rejected, it must al- 
ways be to effectuate the intention of the testator. Here the words used 
are sufficient to prove the intent, that she should take for life only. As to 
King v. Burchell, (3) Arab. 379, 1 doubt the accuracy of the case ; it did 
not require the declaration as is there stated. There, John Harris had 
destroyed his own estate for life. The only thing required was, to declare 
the act of the tenant for life, tortious, and the recovery invalid. It would 
be worth while to consult the Register's book, (3) to see whether the de- 



(1) See note (1) preceding page. 

(2) Sed vide contra, per Lord Loughborough himself, in Chandless v. Price, 3 Yes. 99, as 
observed in Mr. Vesey'e note, 13 vol. 479, and in note (1) antea. See, in particular, per 
Lord Eldon, C. in Britton v. Twining, 3 Merivale, 183. 

(3) The Lord Chancellor explains himself more particularly in the copious note taken by 
Mr. Vesey (13 Ves. 481) : and Mr. Vesey seems somewhat doubtful of the accuracy of the 
note as to King v. Burchell, in 3 T. R. 296. (Vide 13 Yes. 482, note.) The uncertainty 
is, however, cleared up by Lord Northington's own valuable MS. notes of the case, in Mr. 
Eden's 1st vol. p. 424 : from whence it appears that the party was held to take an estate in 
tail-male. 

(a) See Atty. Genl. v. Hird, 1 Bro. C. C. 170, and notes ; 4 Kent (6th ed.) t 282, and notes ; 
Atty. Genl. v. Bayley, 2 Bro. C. C. 663, and notes ; Knight ». Ellis, ib. 670, and notes ; 
Paterson t>. Ellis, 11 Wend. 269 ; Moody v. Walker, 3 Arkansas, 147 ; Foley v. Burneil, I 
Bro. C. C. 285, note (a). 
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creeis not prefaced with some declaration to that effect* (4) I cannot say, 
that that case seems to me to press upon the present The facts here are 
directly under the case of Doe ▼. Applin. 

Decree of the Rolls affirmed. (A) 

(4) The entry of it in R. L. contains only a dismission of the bill : but as to the judgment, 
see Lord Northington's own report of it, 1 Eden, 431, cYc. 

(6) The cases in which there have been words of limitation in the derise, followed by a 
direction that the heirs or issue should take in some mode incompatible with the course of 
descent, are much at variance. In Doe v. Laming, cit. ante ; Doe v. Lyde, 1 T. R. 597 ; 
Wilson v. Vansittart, Ambl. 662 ; Hockley v. Mawbey, ante, vol. iii. 82, the present case ; 
Doe 9. Goff, 11 East, 668 ; Doe v. Jesson, 6 M. & S. 96 ; Gretton v. Haward, 6 Taunt. 94 ; 
2 Marsh. 9 : 1 Meriv. 448, the first taker was considered as only having an estate for life. 
In King v. Borchell, and Doe v. Applin, cit. sop. ; Doe d. Chandler 9. Smith, 7 T. R. 631 ; 
Doe v. Cooper t 1 East, 229 ; Pierson e. Vfckers, 5 East. 648, he was held to take am estate 
tail. See particularly the Editor's note to Hockley v. Mawbey, cit. sup. — Eden. 



[♦544] •In Chancery, 23d of January, 1794. 

Order or Court. 

[Vide etiam Beames's Ord. Ch. 455, and the notes,] 

(Reg. Lib. 1793. B. fol. 123.) 

General Order, that on a third application for time to answer, the defendant shall submit to 
a Serjeant-at-Arms, if he does not answer within the time ; and also, that he shall submit 
to the same terms on a second application for time to answer an amended bill, or after ex- 
ceptions allowed. (1) 

Haying taken into consideration the frequent and great delay of defend- 
ants in putting in their answers to bills filed against them in this Court, 
We do order, That from and after the first seal after this term, on a third 
application for time to answer, the defendant do consent to enter his ap- 
pearance with the Register, by his clerk, in Court, in four days, consent- 
ing that the Serjeant-at-Arms attending this Court shall go against him, as 
on a commission of rebellion returned non est inventus, in case he doth not 
put in his answer by the time granted. 

And that on a second application for time to answer an amended bill, 
or after exceptions allowed, the defendant do consent to the same terms. (1) 

But this is not to preclude an application to the Court under special 
circumstances. 

And wb do direct, That this order be entered with the Register, and 
that copies be set up in the offices belonging to this Court 

Loughborough, C. 

Entered W. S. 

R. P. Arden, M. R. 

(1) (See Gordon 9. Pitt, ante*, 406. and the note. The construction of this part of the 
Order, noon several points, is settled as follows : That if a defendant has put in his answer 
without baring come under any terms, he is, upon an amended bill, or upon exceptions 
allowed, entitled to one order for six weeks, in a counter cause, without coining under the 
above terms : this General Order not attaching until the second application. See Portier s. 
De la Cour, 8 Ves. 601, 603, and Wells*. Powell, 17 Ves. 113, 114. If a defendant has bad 
three orders before his answer, and, of course, submitted that the Serjt.-at-Arma, should go, 
he is not entitled to the benefit of this order. Portier v. De la Cour, ubi supra. As to the 
case of a peer, see Gregor e. Lord Arundel, 8 Ves. 87. An amended bill, after a plea o?er- 
ruled, is considered as an original bill, with regard to that defendant ; and he is entitled to 
the same orders as he would be in the case oT an original bill. Spencer v. Bryan, 9 Ves. 
231. This, of course, however, will not entitle a party to three orders, if he had one order, 
or more, previously to putting in his plea. For other references to this order, see Mr. 
Beames's valuable edition of the Ord. Ch. pp. 466, 466. 
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♦In Chancery, 6th of February, 1794. [*545] 

Order of Court. 

[Vide etiam Beames's Ord. Ch. 456, and the notes.] 

(Reg. Lib. 1793. B. fol. 123.) - 

[Party liable to full costs on allowance, beyond the Si., or oTerruling a plea or demurrer, at 
the discretion of the Court.] (1) 

Having considered that the sum of 5/., the costs settled by rule of Court 
to be paid on allowing or overruling a plea or demurrer, as also the 5/. 
deposit on the rearguing a plea or demurrer, is frequently very inadequate 
to the costs sustained by the parties : 

We do therefore order, That from and after this term, the parties shall, 
in all such cases, be liable to such further costs as this Court shall think 
fit to award. 

And we do direct, That this order be entered with the Register, and 
copies set up in the offices belonging to this Court. 

Loughborough, C. 

Entered W. S. 

R. P. Arden, M. R. 

(1) See the case of Gardiner v. Mason, an tea, 478, 479, which occasioned the aboTe cor- 
rection of the practice. For cases upon this Order, see Mr. Beames's notes on his Ord. Ch. 
p. 456, and the subsequent ones of Wood v. Dynely, i Madd. Rep. 32, and Pilkington v. 
Wignall, 2 Madd. Rep. 240, and 348. 



In Chancery, 30th of April, 1700.(1) 
Order of Court. 

[Vide etiam Beames's Ord. Ch. 458.] 

[Parties liable to full costs, beyond the deposit, on rehearing! and appeals, at the discretion 

of the Court.] (2) 

Whereas, by the rules and practice of this' Court, there is only 5/. de- 
posited with the Register, by the party who appeals from a decree, or 
obtains a rehearing of any cause ; and only 405. on rehearing an excep- 
tion to a Master's report, to answer the costs of such rehearing to the 
adverse party, when the decree or former order is not altered, and which 
is not a sufficient recompense for the great expense occasioned thereby. 
And that several rehearings, both of causes and exceptions, are sought 
merely for delay, expecting to be admitted unto such rehearing on deposit- 
ing such money with the Register as aforesaid, and they put the adverse 
party to great expense and obstruct justice : 

fl) See Beames's Ord. Chan. 468. 

(2) For instances, referable to this order, see the notes in Mr. Beames's Ord. Ch. 461, 
462. 

[Mr. Beames's industry and research have furnished the following instances in which this 
Order has been acted upon. Elliott v. Booth, Trin. 1801 ; The Attorney-General v. Talbott, 
Reg. Lib. A. 1799, fol. 70 ; Noel v. Harwood, Reg. Lib. B. 1811, fol. 881 ; Hutchensv. 
Crake, Reg. Lib. A. 1798, fol. 668 ; Portmsn v. Sturt, Reg. Lib. B. 1799, fol. 409 ; Tide 
Vowles v. Young, 9 Ves. 173 ; Purcell v. M'Namara, 12 Ves. 166. — Eden.] 

vol. iv. 52 
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Wherefore, to prevent the same for the future, it is ordered, 
[ # 546] That, when any party appeals from a decree, or after *a hearing 
obtains a rehearing of any cause, or rehearing of any exception, 
the party so appealing, or obtaining such rehearing of any cause or ex- 
ception, shall, for the future, upon rehearing of any cause, deposit in the 
hands of the Register the sum of 10/., and, upon the rehearing of any 
exception, the sum of 5/., to be paid to the adverse party, when the 
decree or former order is not varied in some material point ; and in that 
case, as also upon the rehearing of any cause already granted, the party 
who hath appealed, or obtained any rehearing, besides the money already 
deposited with the Register upon the obtaining such rehearing, shall be 
also liable to pay such further costs, to be taxed by one of the Masters of 
this Court, as this Court, upon snch rehearing, shall think fit to order and 
direct. 



In Chancery, 7th of February, 1794 

Order of Court. 

After reciting the above Order, to the end that all parties may take 
notice of the said Order, it is ordered, that copies thereof be forthwith 
hung up in all the offices belonging to this Court. 

Loughborough, C. 



In the Matter of Bankruptcy, 8th of March, 1794. 

Lord Chancellor. 

Whereas, by the act of Parliament, made and passed in the fifth year 
of the reign of his late majesty, King George the Second ; entitled, An 
act to prevent the committing of frauds by bankrupts ; it is enacted, "That 
before the creditors shall proceed to the choice of an assignee or as- 
signees of any bankrupt's estate, the major part in value of the said 
bankrupt's creditors then present, shall, if they think fit, direct in what 
manner, how, and with whom, and where the moneys arising by, and to 
be received from time to time, out of the bankrupt's estate, shall be paid 
in and remain until the same should be divided among all the creditors." 

And whereas it hath been found, that for want of such direction 
[ # 547] • being given under all commissions of bankrupt, large sums of 

money remain in the hands of assignees, and that they delay the 
dividing thereof, to the great prejudice of the bankrupt's creditors ; for 
remedy whereof, I do hereby order, That, in every commission of bank- 
rupt, in which the major part in value of the bankrupt's creditors, present 
at the choice of an assignee or assignees of the bankrupt's estate, shall 
not give the directions so specified in the said act, the assignee or as- 
signees shall, from time to time, pay into the Bank of England all moneys 
which shall be got in and received from the bankrupt's estate, as often as 
'the same shall amount to 100/., there to remain, until the same should be 
divided amongst the bankrupt's creditors ; and that, in the assignment to 
be made by the commissioners to the assignee or assignees, to be chosen 
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under every commission of bankrupt, a covenant be inserted on the part 
of such assignee or assignees, to pay the same conformably either to the 
direction of the creditors under the said act of Parliament, or to this my 
Order, as the case may be : ( I ) and whereas, by the same act, a first divi- 
dend is directed to be made of the bankrupt's estate and effects, after the 
expiration of four months, and within twelve months from the time of issu- 
ing the commission, and a second dividend is, by the same act, directed to 
be made within eighteen months next after issuing of the commission : and 
whereas assignees, under commissions of bankrupt, do frequently neglect 
to comply with such the directions of the said act, to the great injury of 
the creditors of bankrupts : I do therfore order, That, in all cases where 
it shall appear to the commissioners that the directions of the said act 
have not been complied with, they do cause due notice to be given in the 
London Gazette, and in such other of the public papers as the commis- 
sioners shall think fit, of a time and place for the assignee or assignees 
under such commission to attend, to show cause why a dividend has not 
been made, agreeably to the directions of the said act : and if such as- 
signee or assignees shall not then and there show cause, to the satisfaction 
of the commissioners, why a dividend has not been made agreeably to the 
directions of the said act, I do order, That the commissioners present at 
such meeting, do then and there appoint the time and place, when and 
where they will meet to make such dividend ; and that they do cause due 
notice to be given of such meeting. 

Loughborough, C. 

(1) The 49 Geo. 3, ch. 121, called Sir S. Romilly's Act, gives particular directions as to 
the payment of the money arising from the bankrupt's estate, ana imposes a penalty of 201. 
per cent, upon the assignees, in case of disobedience. Vide sections 3 and 4. 



•In the Matter of Bankruptcy, 8th of March, 1794. [*648] 
Lord Chancellor. 

Whereas the presenting and bringing to a hearing petitions for liberty 
to prove separate debts, under a joint commission of bankrupt; or for the 
choice of a new assignee or new assignees, upon the death or bankruptcy 
of an assignee or assignees ; or for taking an account of the principal, in- 
terest, and costs due upon mortgage of the bankrupt's estate, and for sale 
of the estate for payment thereof, and to prove the deficiency as a debt 
under the commission, tends to create unnecessary expense and delay ; 
I do therefore order, That the commissioners, in a joint commission 
against two or more bankrupts, shall be at liberty, at any meeting or 
meetings for the proof of debts under such commission, to admit the proof 
of any separate debt or separate debts of any one or more of such bankrupts, 
under such joint commission ; and such separate creditors shall be at lib- 
erty to assent to, or dissent from, the allowance of the certificate of the 
bankrupt or bankrupts, of whom they shall be separate creditors : and I 
do further order, That the commissioners do cause distinct accounts to 
be kept of the joint estate, and also of such separate estate or estates ; 
and that what shall be found to belong to the separate estate or estates, 
shall be applied, in the first place, in or towards satisfaction of the debts of 
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the respective separate creditors ; and in case there shall be any overplus 
of the joint estate, after all the joint creditors shall be paid and satisfied 
their whole demands ; that the share or shares, interest or interests, of the 
bankrupt or bankrupts, whose separate estate or estates is or are to be 
applied in manner before directed in such overplus, be carried to the 
account of his or their separate estate or estates, and be applied in or 
towards satisfaction of his or their separate debts ; and in case there shall 
be any overplus of the separate estate or estates of such bankrupt or bank- 
rupts, after all their separate creditors shall be paid and satisfied their 
whole demands, that the overplus of such separate estate or estates, be 
carried to the account of the joint estate, and be applied in or towards 

satisfaction of the joint debts ; and that the costs of taking such 
[•549] accounts be paid out of such separate estate *or estates, and be settled 

by the commissioners, in case the parties differ about the same. 
And I do further order, That in case an assignee or assignees of any 
bankrupt or bankrupts, shall become bankrupt after the date of this my 
Order, such bankrupt, assignee or assignees, shall be removed, and shall 
be no longer an assignee or assignees of the estate and effects of the said 
bankrupt or bankrupts ; and that upon the death or bankruptcy which 
shall from henceforth happen of any assignee or assignees, upon applics- 
tion made to the major part of the commissioners named in the commis- 
sion, and signed by any one or more of the creditors who have or hath 
proved a debt or debts under the said commission, and who is or are en- 
titled to vote in the choice of assignees, the commissioners shall cause 
due notice to be given in the London Gazette, and in such other of the 
public papers as they shall think fit, of the time .and place when and 
where they shall proceed to the choice of a new assignee or assignees, in 
the room and stead of the said deceased, or bankrupt assignee or assignees. 
And I do order, That the creditors who shall be present at such meet- 
ing, and who are entitled to vote in the choice of assignees, and any per- 
son or persons duly authorized by any such creditor or creditors not pres- 
ent at such meeting, do then and there proceed to such choice accordingly; 
and after such new assignee or assignees shall have been so chosen, I do 
order, That all proper parties do join in an assignment of the estate and 
effects of the said bankrupt or bankrupts, so as that the same may be duly 
vested in the new assignee or assignees, and in the surviving or solvent 
assignee or assignees (if any such there be). And I do further order, 
That when the assignee or assignees of any bankrupt or bankrupts shall 
have become bankrupt, the commissioners named in the commission or 
commissions against such assignee or assignees, do proceed to take an 
account of the estate and effects of the bankrupt or bankrupts come to 
the hands of the assignee or assignees who shall have so become bankrupt, 
and of his or their assignee or assignees, or to the bands of any person or 
persons by their or any of their order, or for their or any of their use ; in 
taking of which account the commissioners are to make to all parties all 
just allowances. And I do further order, That such parts of the estate 
or effects of the bankrupt or bankrupts whose assignee or assignees shall 
have so become bankrupt, as shall be then remaining in specie, and 
[ 650] also all books, papers, and writings in the custody or power* of the 
said bankrupt assignee or assignees, or of his assignee or assignees 
relating to the said bankrupt or bankrupts, or his or their estate or effects, 
be delivered over to the new assignee or assignees (if any such shall have 
been chosen), and the solvent assignee or assignees, if any such there be, 
or to the solvent assignee or assignees, if no new assignee or assignees 
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shall have been then chosen : and that such new assignee or assignees, if 
any such shall have been then chosen, and the solvent assignee or assignees 
(if any such there be), or the solvent assignee or assignees only, if 
such new assignee or assignees shall not have been chosen, be admitted 
creditors under the commission or commissions against such bankrupt 
assignee or assignees, for what shall be so found due from the estate or 
effects of such bankrupt assignee or assignees; and for the better taking 
the account before directed, all parties are to be examined upon interroga- 
tories or otherwise, as the commissioners shall think fit ; and are to pro- 
duce upon oath, before the said commissioners, all books, papers, and 
writings, in their or any of their custody or power, relative to the said 
bankrupt or bankrupts, or his or their estate or effects, as the commission- 
ers shall direct. And I do further order, That, upon application to 
the major part of the commissioners named in my commission of bank- 
ruptcy, by any person or persons claiming to be a mortgagee or mortga- 
gees (1) of any part of the bankrupt's estate or effects, the said commis- 
sioners shall proceed to inquire whether such person or persons is or are 
a mortgagee or mortgagees of any part of the bankrupt's estate or effects, 
and for what consideration, and under what circumstances; and if the com- 
missioners shall find such person or persons is or are a mortgagee or 
mortgagees of any part of the bankrupt's estate or effects, and no suffi- 
cient objection shall appear to the title of such mortgagee, or to the sum 
claimed by him or them under such mortgage or mortgages, that the com- 
missioners do then proceed to take an account of the principal, interest, 
and costs due upon such mortgage or mortgages, and of the rents and 
profits of the mortgaged premises received by such mortgagee or mort- 
gagees, or by any other person or persons, by his, their, or any of their 
order, or for his, their, or any of their use, in case such mortgagee or 
mortgagees shall have been in possession of the mortgaged premises, or of 
any part thereof; and that the commissioners do then cause due notice 
to be given in the London Gazette, and in such other of the public 
•papers as they shall think fit, when and where the said mortgaged [*551] 
premises are to be sold before them, or by public auction at any 
other place or places, if they shall so think fit ; and that such sale be made 
accordingly. And I do further order, That all proper parties do join in 
the conveyance or conveyances to the purchaser or purchasers, as the said 
commissioners shall direct. And I do further order, That the moneys 
to arise from such sale be applied, in the first place, in payment of the 
expenses attending such sale, and then in payment and satisfaction of 
what shall be found due to such mortgagee or mortgagees, for principal, 
interest, and costs; and that the surplus of the said moneys (if any) be 
paid to the assignees of the estate and effects of the said bankrupt : but in 
case the moneys to arise from such sale shall be insufficient to pay and 
satisfy what shall be found due to such mortgagee or mortgagees, I do 
order, That such mortgagee or mortgagees be admitted a creditor or 
creditors under such commission for such deficiency, and to receive a 
dividend or dividends thereon out of the bankrupt's estate or effects, 
ratably and in proportion with the rest of the creditors seeking relief 
under the said commission, but so as not to disturb any dividend or divi- 

(1) It is settled, that this act does not apply to equitable mortgages. Vide Ex parte Pay- 
ler, 16 Yes. 434. The validity of an equitable mortgage is never referred to the commis- 
sioners. When an equitable mortgage is established, a reference is made to the commis- 
sioners to take an account of what is due upon it. See Ex parte Jennings, 1 Madd. Rep. 
331, et aeq., < and Ex parte Jackson, 5 Ves. 857. >> 
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deods then already made : and for the heller making such inqairj, and 
taking such account as aforesaid, and making a tide to such purchaser or 
purchasers, I no order, That all parties be examined by the said commis- 
sioners, upon interrogatories or otherwise, as the commissioners shall 
think fit ; and do produce before the said commissioners, upon oath, all 
deeds, papers, and writings in their respectite custody or power, relating 
to the estate or effects of the said bankrupt or bankrupts, as the commis- 
sioners shall direct. 

Loughborough, C. 
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ACCOUNT. 

The us may be a decree for an ac- 
count, without declaring the will 
well proved, (Ftizherbert v. Fxtzher- 
hert.) 231 

Where a party has lain by a great 
length of time, and suffered an estate 
to be distributed, he shall not have 
an account, (Herat v. Dinwoody.) 

257 

An account of rent only ordered for 
six years prior to the bill being filed, 
(Hcny v. Ballard.) 468 

The account of rents and profits in a 
doubtful case, only directed from the 
time of the bill being filed, (Forder 
v. Wade) 520 

ANNUITY-ACT. 

A grant of a certain sum out of divi- 
dends, to which a feme covert is en- 
titled to her separate use, is an 
annuity within the act, and must be 
enrolled, (Hood v. Burlton.) 121 

The memorial must recite all the in- 
terest of the parties, and all the 
instruments by which it is secured, 
or the default will be fatal, (S. C.) 

Rid. 

The memorials of grants of annuity 
must set out all the securities, and 
the whole transaction, (Duke of 
Bolton v. Williams.) 207 



So of assets of part of a subsisting an- 
nuity, (a C.) Ibid. 

Where this is not the case, the Court 
would not order a return of pur- 
chase-money out of arrears in Court. 
(& C.) lbi £ 

ANSWER. 
See Dxmurrkr. 

APPOINTMENT. 
See Powxr. Fxme Covert. 

ASSETS, 

Equitable. Vide Equitable Assets. 

Court will not marshal assets for a 
charity, (Makeham v. Hooper.) 153 

ASSIGNOR Ann ASSIGNEE. 

Rights of assignee on the assignment 
of the whole or part of a fund, (Smith 
v. Everett) 64, ib. 67, n. (a) 

ATTACHMENT. 

On a subpoena served abroad, (Scott v. 
Hough.) 213 

ATTORNEY akd CLIENT. 

An attorney cannot take a bond of his 
client for unliquidated costs, but 
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though settled by bond and mortgage 
they may be taxed, (Newman v. 
Payne.) 350 

AWARD. 

Exceptions will lie to an award : but 
they most be to matters on the face 
of it, (Dick v. Milligan.) 1 17 

Bat these exceptions upon a rehearing 
overruled, the order being, that the 
award should be final, 536 

B. 
BANKRUPT. 

A creditor having proved under a com- 
mission and received a dividend, in 
order to proceed at law against the 
bankrupt or his bail, must refund the 
dividend, (WhiU, Ex parte.) 1 14 

Commission of bankruptcy superseded, 
being against an uncertificated bank- 
rupt, (Brown, jEt parte.) 210 

Bill against the executor and assignees 
of a certificated bankrupt, for an 
account, the assignees demurred, and 
the demurrer allowed, the executor 
being alone answerable to creditors, 
(UUersony.Mair.) 270 

BARON and FEME. 

See Power. 

A married woman having separate 
property, agrees with the landlord to 

Say an additional rent for her hus- 
and's house, in consequence of hav- 
ing it better fitted up. She dies, and 
the husband files a bill for the return 
of the money, and to haye the agree- 
ment delivered up as fraudulent on 
him. Bill dismissed, (Matters v. 
Fuller.) 19 

Interest of a fund in Court ordered to 
be paid to the wife, the husband 
beinp in a state of imbecility of 
mind, (Bird v. Le Fevre.) 100 

A feme covert being entitled to the 
interest of funds for life, her husband 
makes a general assignment for the 
benefit ot creditors, the assignees 
shall not take the dividends, without 
7!S ,ng a T J» ro *wion for the wife, 
(Pryor v. HilL) yjy 

[And the wife held equally entitled, 
although the chiloWwerJ prov ded 

Husband receives interest of wife's 
separate property, her representatives 



shall have oo account, (Sqwdre v. 
Dean.) 326 

Husband's assignment of wife's prop- 
erty will not bar her equity, (Pope ▼. 
Crashaw.) Ibid. 

Wife's fortune was settled, bat no pro- 
vision made for payment of the in- 
terest during coverture. She left 
his house and afterwards lived in 
adultery : on bill filed by the husband 
to be paid the dividends, the Court 
would not decree payment without a 
provision for the wife, but ordered 
future dividends to be paid into 
Court, (Ball v. Montgomery.) 339 

In an account of dividends of the wife's 
separate property received by the 
husband, consideration should be had 
of his. extra expense in her main- 
tenance, in consequence of her being 
a lunatic, (Attorney- General v. I*arn- 
thtr.) 409 

BILL. 

A bill in this Court cannot be main- 
tained by a sovereign prince in India 
against the East India Company, for 
an account of moneys, die. paid in 
consequence of treaties, in the nature 
of federal conventions for the pro- 
tection of their respective territories, 
(Nabob of Jbeot v. East India Coat- 
pany.) 180 

Will in 1754, gave a mortgage to a 
charity : no bill till 1792 ; his Honor 
would not dismiss it, but ordered a 
reference to inquire into circumstan- 
ces, (Pickering v. Earl of Stamford.) 

214 

Set Cross-bill. 

BILL or REVIEW. 

Though a bill of review cannot in gen- 
eral be brought to reverse a decree 
after twenty years, that does 7 not 
apply to persons having contingent 
interests, and then not existing, or 
being under disabilities, (button v. 
Lytton.) 441 



a 

CHARGE. 

[If a party is charged by his own ex- 
amination, he may read the whole of 
that examination in his discharge, 
(Blount v. Burrow.) 73] 

On estates in equal proportions, means 
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pro rata on the value, (WardeU v. 
WardeU.) 286 

Upon a lunatic's estate falling in to 
him as representative of his sister, 
shall sink for his heir-at-law, (Camp- 
ion ▼. Oxenden.) 397 

CHARGE a.nd DISCHARGE. 

[If a party be charged by his own ex- 
amination, &c, he is entitled to read 
the whole of it in his discharge, 
(BUmnt v. Burrow.) 72] 

See lb. 75, n. (a) 

CHARITY. 

Where an estate is given to a charity, 
and the rents are afterwards in- 
creased, there is no resulting trust 
for the heir-at-law, but the charity 
shall have the surplus rents, (Attor- 
ney- General v. Haberdashers 9 Com- 
pany.) 103 

Court will not marshal assets fur a 
charity, (Maktham v. Hooper.) 153 

[Where there is a visitor, the Court 
will not interfere in the management 
of a charity, except in cases of gross 
abuse, (Jhtorney- General v. Found- 
ling Hospital.) ]ti5 

Bill for personal estate secured by 
mortgage given to a charity, the will 
wan in 1754, no bill filed till 
1/9*2, his Honor would not dis- 
miss the bill: but ordered a refer- 
ence to inquire into circumstances, 
(Pickering v. Earl of Stamford.) 214 

Devise of real and personal estate to 
trustees to take a house for a school, 
educate children and grandchildren 
of particular persons, and other chil- 
dren; good as to the particular ob- 
jects, but bad as a general charity, 
(Blandford v. FackertU.) 394 

Gift of personalty to establish a school, 
not within the statute of mortmain, 
(Attorney General y. Williams.) 526 

CHILDREN. 

(Who shall take by the description of 
children.) A specific sum given to 
the six children of A., A. had six 
children at the time ; one more was 
born after the will, but before the 
making of the codicil, she shall not 
take a share with the six born before, 
(Sherer v. Bishop) 55 

Although where fortunes are given to 
children (living the father) with pro- 
vision for maintenance, that shall 
not be raised, but accumulate, when 

tol. it. 53 



the father is of ability to maintain 
them, yet when the children's fortune 
on a second marriage were settled to 
use of the mother for life, with a 
provision for maintenance out of the 
interest of the fund, the Court or- 
dered an allowance, (Mundy v. Earl 
Howe.) 233 

CODICIL, 

Duly attested, to pass real estates an- 
nexed by testator to a will, of lands, 
is a republication of the will, and 
shall pass after-purchased lands, 
(Barnes v. Crow.) 2 

Codicil does not republish, if such ap- 
pears not to have been the intent, 
lb. II, n. (a) 

If codicil refers solely and expressly to 
the estate devised by the will, it will 
not republish so as to carry after- 
purchased lands, lb. 

Testator gave a residue to relations 
named in his will ; he made a codicil 
which he directed to betaken as part 
of his will ; and a second, by which 
he gave legacies, but gave no such 
direction; in this codicil there were 
legacies given to two of his relations : 
they shall take shares of the residue, 
(Sherer v. Bishop.) 55 

COMMISSION to examine Evidence 
abroad. 

In order to obtain such commission, it 
is sufficient to state the name of the 
witness, that his evidence is material, 
and that he is abroad ; not the points 
to which he can give evidence, (Old- 
ham v. Carlton.) 88 

COMMISSION executed abroad. 

The sending it out and receiving it back 
must be proved by affidavit, (Bour- 
dillon v. Adair.) 100 

CONTEMPT. 

Court refused to commit a prisoner for 
non-payment of the money, as a 
close prisoner, for a further contempt, 
(Call v. Mortimer.) 89 

Prisoner for contempt must be dis- 
charged on putting in answer, not- 
withstanding exceptions are taken to 
it, (Wallop v. Brown.) 212 

[But may] be detained till further an- 
swer, [after] exceptions allowed, 
(S.C.) 223 

Defendant in Court discharged on put- 
ting in answer and depositing a sum 
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for costs, subject to taxation, (Brough- 
ton v. Martyn.) 296 

COPYHOLD, 

Surrendered, will pass by a deed not 
attested according to statute of 
frauds, (Hambergham y. Vincent) 

353 

The freehold in the lord will support a 
contingent remainder, (S. C.) lb. 

A widow shall not have a free bench of 
a trust-estate in a copyhold, (Forder 
v. Wade.) 520 

COSTS. 
See Contempt. 

A sum certain given for costs, where 
small, ( Wilding v. Wilding.) 100 

Where a defendant has not applied for 
an injunction in the first instance, it 
shall be without costs, (Hardcastle v. 
Chattle.) 163 

Where an heir is brought before the 
Court in a charity cause, though it is 
determined that there is no resulting 
trust for him, he shall have his costs, 
(Attorney' General v. Haberdashers' 
Company and Tonna.) 178 

After a report that an amendment is 
impertinent, a motion to tax costs 
may be made immediately, (Muscot 
v. Hoiked.) 222 

CREDITOR, 
See Equitable Assets. 

A creditor by bond cannot stand his 
own insurer, and charge the premium 
to his debtor, (Hutchinson v. Wilson.) 

488 

CROSS-BILL. 

When cross-bill mast be filed, (Gardi- 
ner v. Mason.) 478, 479, n. (a) 

D. 

DEBT. 

Though a legacy may release a debt 
where the security is uncancelled, it 
must clearly express thej intent, 
( Wttrnot v . Woodhouse.) 227 

DECREE. 

See Account. 

DEED. 

fib* Will. 



DEMURRER. 

Where a bill seeks discovery of matter 
which the defendant is not obliged to 
answer, he must take advantage of it 
by demurrer, (SeJby v. Selby.) 1 1 

Demurrer of another cause depending, 
overruled, the cause depending being 
such as would not be effective, and 
the present bill making new parties, 
(Law v. Bigby.) GO 

To a bill for redemption because other 
defendants had been in possession 
twenty years, overruled, the fact not 
appearing on the face of the bill, but 
by averment in the demurrer, (EdseU 
v. Buchanan.) 254 

By the assignees to a bill filed against 
the executor, and heir of a certificated 
bankrupt, allowed, ( Utter son v. Mmr.) 

270 

Demurrer to a bill for dower overruled, 
though it stated no impediment to 
suing at law, (Mundy v. Mundy.) 

294 

To a discovery of trading, as well as 
of an act of bankruptcy, overruled, 
( Chambers v. Thompson.) 434 

To a cross-bill to have an usurious se- 
curity delivered up, not offering to 
pay the sum really due, allowed, 
(Mason v. Gardiner.) 436 

DEMURRER. 

Where a bill prays discovery and relief, 
the plaintiff being entitled to discov- 
ery only, a general demurrer allowed, 
(CoUis v. Swayne.) 480 

DEPOSIT. 
See Exceptions. 
DEPOSITIONS. 

[Of a foreigner to be translated into 
English, and so returned under the 
commission, (Lord Belmore v. Ander- 
son.) 90J 

Depositions de bene esse having been 
upon an order obtained without notice 
to the defendants, suppressed, (I*** 
den v. Lord MUford.) ^ 

See Publication. 

DEVISE. 

See Limitation. 

Of lands not in settlement upon testa- 
tor's wife, will pass the re?t»"> nUI 
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fee of those settled, ( Glover v. Spend- 
lave.) 337 

The situation of a testator and his. fam- 
ily taken into consideration, in ques- 
tions relative to the validity of a de- 
vise, (Lytton v. Lytton.) 441 

After a clear gift to a college of three 
presentations to a living, their inter- 
est cannot be extended by doubtful 
words, {Emanuel College v. Bishop of 
Norwich and others.) 481 

A* devised bis estate in strict settlement, 
and orders other estates to be sold 
and converted into personalty, and 
the produce with the residue of his 
personalty to be laid out in lands in 
A. contiguous and convenient to his 
estate in A., and by strong expressions 
(though without direct words) showed 
he intended it to be to the same uses, 
it it was decreed so to be, (Brown v. 
De Laet.) 527 

DONATIO mortis causL 

Donatio mortis caus& may be for a par- 
ticular purpose, (Blount v. Burrow.) 

72 

A check on a banker given in the last 
illness, unless offered for payment 
during the life, not a good donatio 
mortis causa, ( Tate v. HUberL) 286 

Nor a promissory note given in the 
same manner, (S. C.) lb. 

DOWER. 

Demurrer to a bill for dower overruled, 
though it stated no impediment to 
suing at law, (Mundy v. Mundy.) 

294 

A settlement made upon a female in- 
fant, by which an estate was settled 
on the husband's mother for life, re- 
mainder to the husband for life, re- 
mainder to the wife for life, with re- 
mainder over, in bar of dower, shall 
not bind the wife, in regard the moth- 
er might (as she did) survive the hus- 
band ; she may therefore elect to take 
the provision, or her dower and free 
bench, (Caruthers v. Caruthers.) 500 

E. 

ELECTION. 

A. by marriage settlement provides an 
. annuity for the eldest son of the mar- 
riage : he afterwards, by will, gives 
to the eldest son a real estate for life, 



with remainders over : the eldest son 
roust elect, between this provision 
and the annuity, (Blake v. Bunbury.) 

Under a settlement the sister of a ten- 
ant in tail was entitled to an estate 
for life (subject to his estate tail), 
taking also an interest under the 
brother's will, who had treated the 
settled estate as his own, she must 
elect, (Finch v. Finch.) 38 

A settlement made upon a female in- 
fant, by which an estate was set- 
tled on the husband's mother for life, 
remainder to the husband for life, 
remainder to the wife for life, re- 
mainder over, in bar of dower, not 
binding upon the wife, in regard the 
mother might (as she did) survive the 
husband: the wife may therefore 
elect to take the provision, or her 
dower and free bench, (Caruthers v. 
Caruthers.) 500 

ENTRY. 

The entry of a widow, as guardian to 
a son, does not prevent bis having 
such a seisin as to convey title to his 
customary heir, (Forder v. Wade.) 

521 

EQUITABLE ASSETS. > 

A creditor having five bonds, one of 
which had been paid before bill 
filed, afterwards a decree that the 
specialty creditors should abate in 
proportion; be shall not be called 
upon to bring back what he had re- 
ceived, but only shall abate on the 
outstanding debt, (Lowthian v. Basel.) 

167 

EQUITY. 

A mortgage term outstanding will bar 
an ejectment at law, even between 
heir and devisee claiming subject to 
the charge ; the only remedy there- 
fore is in a court of equity, (Barnes 
v. Crow.) 2 

Court of equity will not relieve against 
purchasers of a term from executor 
or administrator after length of pos- 
session, even under suspicion of fraud, 
(Andrew v. Wrigley.) 125 

There is no equity between the heir-at- 
law of a lunatic and his personal rep. 
resentattve, (Compton v. Oxenden.) 
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ESTATE, Real and Personal 
See Exoneration, Equity. 

Contracted for, but contract dismissed 
oo account of testator's estate made 
part of real estate, and the money 
should be laid out in land to the 
same uses, (Whittaker v. Whittaker.) 

81 

Money was by settlement to be laid 
out in land, to be settled to the use 
of husband for life, remainder to 
raise portions for younger children: 
the money was afterwards vested, by 
order of the husband, in South sea 
annuities; afterwards, by will, he de- 
vised generally, all his manors, &c. 
to certain uses; the money in the 
funds mii8tbe laid out in land, (Hick- 
man v. Bacon.) 333 

A contract to sell will not in all cases 
convert the real into personalty, and 
it shall not be so to defeat the party's 
intention, (Foley v. Percival.) 419 

[EXAMINATION. 

A party charged by his examination 
may read the whole of it in his dis- 
charge, (Blount v. Burrow,) 72 

As to the examination of a foreigner, 
vide " Foreigner."] 

EXCEPTION& 
See Award, Contempt. 

Where the acceptant prevails in any of 
the exceptions, [it was once held he 
was] entitled to the deposit, (Parker 
v. ProuL) 1 

[But it is now generally divided. Edi- 
tor's note.] 

Will not he to an infant's answer, 
(Copeland v. Wheeler.) 256 

[EXCHANGE. 

As to whether a power to exchange 
includes a power to make partition, 
aueerel eemble not See Abell v. 
Heaihcote, 276, and Editor's note.] 

EXECUTOR or ADMINIS- 
TRATOR. 

See Demurrer, Bankrupt. 

Where there are debts, may sell testa- 
tor's term specifically devised, and 
even in suspicious circumstances of 
fraud, after long possession, by pur- 
chase. Court will not relieve, (Andrew 
v. WrigUy.) 125 



Testator gives to defendant several 
benefits, in case she continues un- 
married, but gives ber a sum of 
money secured on a market abso- 
lutely and makes her executrix, the 
residue shall go to the next of kin* 
(Abwwv. Finch, Horneby v. Finch.) 

Executrix having a life estate, residue 
to be divided among next of kin,. 
(Zouch v. Lambert.) 326 

EVIDENCE. 
See Commission, Depositions, Pub- 
lication. 

As to reading defendant's examination 
in evidence, (Blount v. Burrow,) 72 

The examination of witnesses, being* 
foreigners, must be in English, and 
the interrogatories and their answer 
translated by sworn interpreters, 
(Lord Belmore v. Jlndenon.) 90 

De bene ease, see Witnesses. 

EXONERATION. 

One master of both funds charges a 
debt which was personal on the real 
estate: his heir shall not have it 
exonerated by the personal estate, 
(Hamilton v. Worloy) 19» 

Personal estate shall not be applied to 
exonerate the real, where it would 
defeat the intention, (Foley v. Per* 
civaL) 419 



FATHER and CHILD. 

Father restrained from exercising pa- 
ternal authority over bia children, by 
the Court, under certain circumstan- 
ces, ( Warner, Ex parte.) 101 

FEME COVERT. 

See Baron and Feme, Dower, 

Election, Infant, Power. 

Money invested in trust for a married 
woman, to pay her the interest for 
life, to her separate use, and after 
her decease, to such person and sub- 
ject to such powers, &c as she 
should by any instrument in writing 
from time to time, or by will appoint, 
(during her present coverture), she 
cannot dispose of the principal at 
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once by deed, but by a revocable act 
only, {Socketl and Wife v. Wray.) 483 

[FOREIGNER. 

As to examination of the depositions to 
be translated into English, and so 
returned under the commission, I Lord 
Bebmore w. Adman.) 90] 

H. 
HEIR-AT-LAW. 

Brought before court in a charity oaose 
shall have bis costs, (Attorney- Gen- 
eral v. Haberdashers' Company and 
Tonna.) 178 

A. by will duly executed and attested, 
gives real estate to certain uses, and 
in default, to such uses as he should 
declare by any deed executed in the 
presence of two witnesses, he by 
deed-poll, attested by two witnesses, 
declares further uses: the deed-poll 
is a testamentary act, but did not 
pass the freehold estate, because not 
executed according to the statute of 
frauds, but passed copyholds, (Ha- 
bergham v. Vincent) 353 

There is no equity between the heir-at- 
law and personal representative of a 
lunatic, ( Cowpion v. Oxenden.) 397 

Where the testatrix had given real and 
personal estate to pay the legacies, 
and the personal was sufficient, the 
real estate shall descend to the heir, 
(ChUty v. Parker.) 411 

I. 

IMPERTINENT. 

See Costs. 

INFANT. 

Exceptions will not lie to an infant's 
answer, (Coptlandv. WhetUr.) 256 

Infant persons not existing, or under 
disabilities, having contingent inter- 
ests, not barred from bringing a bill 
of review, though a decree has been 
pronounced and enrolled twenty years, 
{Lyiion v. Lytion.) 441 

Settlement upon a female infant, though 
said to be in bar of dower, under 
certain circumstances, does not bind 
her, and upon the death of the hus- 
band, she may elect to take the pro- 
vision of her dower and free 
^^(GMndktrsv.Carutkcrs.) 500 



INJUNCTION. 

Where a bill has been filed [and decree 
made] for an account, and a creditor 
comes in before the Master, but af- 
terwards bring* an action, the Court 
will grant an injunction, (Hardcastle 
v. CnettU.) IG3 

Injunction to restrain the Foundling 
Hospital from building, die. on the 
grounds belonging to the hospital, 
refused, (Morney- General v. The 
Foundling Hospital.) J (55 

To restrain a partner from recovering 
partnership funds, the defendant 
being in contempt, (Read v. Bowers.) 

441 

To restrain an action against the auc- 
tioneer for the deposit, refused, where 
there had been great dolay on the 
part of the vendor, (Lloyd v. ColUtL) 

470 

To restrain an action against the auc- 
tioneer for the deposit, although the 
estate sold was represented as free- 
bold, with leasehold adjoining, and 
turned out to be almost all lesieliold ; 
and although there had been great 
delay in making out the plaintiffs 
title, (Fordyot v. Ford.) 494 

INTEREST. 

Of a contingent legacy between the 
death of tenant for life, and the con- 
tingency happening, falls into the 
residue, (Shaw v. Cuniiffe.) 144 

Ordered to be calculated on sums 
reported due from the date of the 
Master's report, ( Cruise v. Lowik) 

157 

But this order discharged, (S. C.) 316 

INTESTACY. 

Testator leaves a residue to A. for life, 
remainder to B. for life, then to be 
divived among his (testator's) rela- 
tions ; this is a mere intestacy, and 
goes among testator's relations at 
his death, [Masters v. Hooper.) 207 



JOINT-TENANT AND TENANT 
IN COMMON. 

A legacy given to two or more persons 
without words of severance makes a 
joint-tenancy: a remainder of two 
thirds given to and amongst the chil- 
dren of A. and B. : they took as ten- 
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ants in common; but the other third 
being; to the children of C, they took 
as joint-tenants, (Campbell v. Camp- 
bell) 15 

JURISDICTION. 
See Equity, Bill, Demurhbr. 



KIN, .Ycxt of 
Set Personal Rsfrbsbrtativjes. 



LEASES, Renewal of. 

Lease for twenty-one years, at \l a 
year (with covenant to renew from 
twenty-one years, to twenty-one 
years, to make up ninety-nine years), 
at the expiration of the first term, 
there being an arrear of rent 
due, and no application for re- 
newal, lessor brought ejectment 
and got possession, bill filed for a 
renewal (accounting for the delay) 
on payment of arrears and interest 
decreed, (Rawcstorne v. Bentley.) 

415 

LEGACY. 
See Length or Time, Children. 

Where a legacy is contingent, the in- 
terest between death of testator for 
life, and the contingency happening, 
falls into the residue, (Shawe v. 
Curdiffe.) 144 

Though the gift of a legacy may re- 
lease a debt, where the bond remains 
uncancelled, the intention must be 
clearly expressed, (Wumot v. Wood- 
house.) 227 

Legacies of S. S. annuities (though 
testator had more than sufficient of 
the stock to pay them), held pecu- 
niary, not specific, {Simmons v. Vol- 
lance.) 345 

Legacy of all the testator's plate and 
linen in his house in S. (with the 
lease) to his wife : be had but one set 
of plate and linen, which was usually 
removed with the family from house 

, to house. The plate happened to be 
at B. the country house, at his death, 
yet it passed to the wife, {Land v. 
Devaynes.) 537 



LEGACY VESTED. 

Testatrix gave 10002. to trustees to pay 
the interest to A. for life, then 
equally to be divided among her 
(testatrix's) brothers and sisters r it 
vested at the testatrix's death, and 
the representatives of those who died 
in the lifetime of the tenant for life 
shall take with the survivors, (Roe- 
buck v. Dean.) 403 

Devise of real and personal estates to 
trustees to pay rents, &c to wife lor 
life; then to pay a legacy to the 
daughter; this is vested and trans- 
missible, (Molcsworth v. Moletworth.) 

406 

LENGTH OP TIME. 
See Equity, Srxcmc Proof. 

Raises a presumption that a legacy has 
been paid, (Jones v. TurbermUe.) 115 

Where a mortgage was given to a 
charity by will in 1754, no bill filed 
till 1792, referred to inquire into cir- 
cumstances, (Pickering v. Earl of 
Stamford.) 314 

Where a party has lain by for a mat 
length of time, and suffered an 
estate to be distributed, he shall not 
have an account, (Hetty v. Dinwoody) 

LIEN. 

An order to pay money out of a partic- 
ular fund gives the party a specific 
lien thereon, (Smith v. Everett.) 64 

A covenant to apply a certain portion 
of rents and profits to a particular 
use, gives a specific lien upon the 
estate, (Legard v. Hodges,) 421 

LIMITATION. 

" After failure of issue male of the tes- 
tator," under particular circumstan- 
ces means, " issue by that marriage," 
and is not too remote, (LyUon v. 
Ltftlotu) 441 

Devise of all the rest, residue, and re- 
mainder of estate both real and per- 
sonal, unto A. to be placed out at 
interest until her age of twenty-one 
years, or day of marriage, and then 
the whole thereof, together with the 
interest accumulated thereon, to be 
paid to her to and for her use, during 
her natural life, and from and imme- 
diately after her decease, unto the 
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heirs of ber body lawfully begotten, 
equally to be divided between them, 
•bare and share alike ; and in default 
of such issue, or of tbe death of A. 
before twenty-one, or day of mar- 
riage, then over, an estate for life in 
A, (Jacobs v. AmyatL) 542 

LIMITATION, Statute of. 

An account of rents of an estate held 
of trustees ordered only for the last 
six years before the bill filed, (Hercy 
v. Ballard.) 468 

LUNATIC. 

Timber being felled on a lunatic's 
estate by a committee by order of 
tbe Court, the produce is personal 
estate of the lunatic, (Oxenden v. 
Campion.) 231 

A charge upon a lunatic's estate falling 
into him as reversioner of his sister, 
shall sink for tbe heir-at-law, (Cotnp- 
ion v. Oxenden.) 3U7 

In an account against the husband's 
estate of dividends of the wife's sep- 
arate assets received by him, consid- 
eration to be had of bis extra expense 
of maintaining her, in consequence 
of her being a lunatic, (Attorney- 
General v. Panther.) 409 



MAINTENANCE. 

Allowed (though, the father of ability) 
under circumstances, (Mundy v. 
Earl Howe.) 223 

MARRIAGE, with Content 

Condition gone by death of the parents, 
{Mercer v. HaU.) 326 

A general consent to any marriage 
sufficient, (S. S.) IbuL 

MEMORIAL. 
See Annuity Act. 

MONEY IN COURT. 

a 

Court will retain money decreed to 

parties on the application of persons 

having claims upon it, (Duke of 

Bolton v. William*) 430 



MORTMAIN. 

A bequest of money to be laid out in 
land for the benefit of two preachers 
at a chapel, is void by the statute, 
(Grieves v. Cast.) 67 

So though to be invested till an eligible 
purchase can be had, (S. C.) Ibid* 

Gift of part of the fund to A. and B. 
the then preachers, void, (S. C.) Ibid. 

A general charity is void under the 
statute of mortmain, (BUmaJord v. 
Fachrtll.) 394 

A citizen of London cannot (under the 
custom) give land out of London in 
mortmain, {Middleton v. Cater.) 409 

A. (before the statute of mortmain) gave 
real and personal estate to a use 
which would be within the statute, 
and the residue to uses not affected 
by it B. (after the statute) gave 
personal estates to the uses of A.'s 
will : A.'s estate being sufficient for 
the first use, the whole of the second 
gift shall go to the valid use, (Attor- 
ney- General v. Hartley.) 4 12 

The gift of personalty to establish a 
school not within the statute of mort- 
main, (Attorney-General v. Williams.) 

526 

N. 
NOTICE. 
See Time. 

P. 
PARENT. 
See Fatbxb. 

PAROL EVIDENCE. 

Admission of, as to disposal of a resi- 
due, where a legacy is given to the 
executor, (Nourse and Hornsby v. 
Finch.) 239 

Admitted to show that a conveyance 
which was absolute was meant only 
as a security, tbe written evidence 
showing that the deed was not such 

. as was intended, (Cripps v. Jee.) 472 

Not admissible to prove from conversa- 
tions before and at the time of sign- 
ing an agreement for a lease, that 
the intent of the parties was apparent 
from the memorandum, though the 
same was written by the lessee, and 
the words M clear of all taxes " (tbe 
purport of the conversation) were 
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omitted in the memorandum, (Rich v. 
Jackson.) 514 

PARTITION. 

[As to whether a partition be included 
in a power to exchange, cuore? and 
sec MeU v. Htathcott, and the Edi- 
tor's notes. 278] 

PARTNERSHIP. 

Account directed four years after dis- 
solution, circumstances showing thai 
the partner retired from a conviction 
that the partnership was insolvent, 
(Anderson v. Mailby.) 443 

PERFORMANCE, Specific. 
See Specific Performance. 

PERSONAL REPRESENTATIVE. 

No equity between heir-at-law of a 
lunatic and his personal representa- 
tives, (Complon v. Oxenden.) »J7 

Where testatrix gave real and personal 
estate to pay legacies, the personal 
being sufficient, the real shall not be 
sold for the next of kin, (Chilty v. 
Parker.) 411 

PLATE. 
See Legacy. 

PLEA. 

Inconsistent overruled, (Nobkissen v. 
Hastings.) 253 

To a bill for parties to account that 
there was an agreement, that all 
matters in dispute should be referred 
to arbitration, overruled, (MicheU v. 
Harris.) 311 

That defendant's testatrix had neither 
constructive* nor actual notice of 
plaintiff's title, overruled, not deny- 
ing the fact from whence the con- 
structive notice was to be deduced, 
(Jerard v. Sander*.) 3*2 

That the person, through whom the 
plaintiff claims, died a bachelor and 
without issue, ordered to stand for an 
answer, with liberty to except, (King 
v. Holcombe ) 439 

Plea to a bill of discovery and injunc- 
tion, as to a specific performance of 
an agreement at law not to file a bill 
of injunction, bad, but the Court 
would not grant the injunction, as to 
the action at law, (Anih v. Sam- 
bourne.) 498 



PORTION. 

A. agrees to assign land to her son, be 
paying a portion of 20,000L to his 
sister: she afterwards, by will, gives 
her sister a portion of 20,0001. The 
sister shall take but one sum of 
20,000/., (Finch v. Finch.) 38 

POWER, Execution of. 

There being a power in the marriage 
settlement to husband and wife to 
raise a sum of money, and dispose of 
it by joint appointment, and a power 
to husband to dispose of a second 
legacy by his sole appointment, upon 
an application of the first sum, the 
husband covenants not to exercise 
his sole power during the wife's life, 
or whilst the legacy is unpaid, with- 
out her consent, she being dead, be 
disposes of the other sum (the first 
being undischarged), the appointment 
is good, the intent of the covenant 
being only for the wife's benefit in 
case of survivorship, ( Uxbridge, Earl 
of, v. Bailey) 13 

Power to exchange includes making 
partition, (JbeU v. HtaihcoU.) 278 

Power to a son to make a jointure, 
father and son covenant (on an in- 
tended marriage) to do so out of lands 
in Yorkshire. By the death of the 
father, lands in Yorkshire descend to 
the son, who dies without making a 
settlement, the lands are bound in 
the hands of the remainder-man, 
(Jackson v. Jackson.) 402 

Money invested in trust for a married 
woman, to pay her the interest for 
life, to her separate use, and after her 
decease, to such person and subject 
to such powers, &c. as she should by 
any instrument in writing from time 
to time, or by will, appoint (during 
her present coverture). She cannot 
dispose of the principal at once, by 
deed, but by a revocable act only, 
SockeU and Wife v. Wray.) 4c3 

PRACTICE. 

See Attachment, Account, Excep- 
tions, Demurrer, Commission, 
Contempt, Evidence, Costs. 

Where there *b a legacy to a charity, 
not necessary to make the Attorney- 
General a party, (Chitty v. Parker.) 

38 

As to orders for time to put in further 
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answer after exceptions allowed, 
( €Sordon v. Pitt. 406 

In a cross-cause, service upon the clerk 
in court in the original cause good 
service, (Gardiner v. Mason.) 478 

Publication of the original bill stayed 
till answer in cross-bill, (S. C.) lb. 

Costs on the allowance of demurrer, 
(S. C.) and general order on produc- 
tion of papers admitted by the an- 
swer in defendant's custody ordered, 
8. C.) 471) 

PRESUMPTION. 

See Length or Time. 

In cause and cross-cause publication 
stayed in the original suit until after 
appearance to the cross-bill, (Gardi- 
ner v. Mason.) 478 

PURCHASE. 

Where there is a purchase from exec- 
utors and long possession, even un- 
der suspicious circumstances of fraud, 
Court will not relieve, (Andrews v. 
Wrigley.) 125 

Court would not return purchase-money 
for annuities not duly enrolled, oat 
of arrears in Court, (Duke of Bolton 
v. tniiiams.) 297 

[A purchaser is entitled to interest on 
his deposit and costs at law, and in 
equity until the title be made good. 
But vendor entitled to subsequent 
costs, and may enforce the contract 
if his title be good when the report 
is made. The rents belong to the 
vendor until his title cleared, (Pincke 
v. CwUis.) Editor's note. 333] 



RECEIVER. 

General orders as to receiver's ac- 
counts, 157 

A tenant in common in possession shall 
give security to account for a pro- 
portion of the rents to his co-tenant, 
or a receiver shall be appointed, 
(Street v. Anderton.) 414 

RECITAL. 

Of a charge for the benefit of one who 
is a party to the deed, omitting to 
recite an estate for life in remainder 
of the same party, shall not hurt her 
title, Finch v. Finch.) 38 

YOL. iv. 54 



RELATIONS. 

Gift of a residue to A. for life, re- 
mainder to & for life, then to be 
divided among his sister's relations, 
a mere intestacy, and shall go to re- 
lations living at his death, (Masters v. 
Hooper. 207 

REPUBLICATION. 
See Will, Codicil. 

RESIDUE. 
See Codicil, Executor, Limitation. 

Interest of a contingent legacy, between 
the death of tenant for life and con- 
tingency happening, falls into the res- 
idue, (Shows v. Cunliffe.) 144 

Residue to be divided by executors, on 
an indefinite term, vests at the death 
of the testator, (Stapleton v. Palmer.) 

490 

Residue bequeathed by a father to three 
natural children equally. He after- 
wards gives two of them (daughters) 
marriage portions, they shall not be 
held a satisfaction pro tanto, (Smith 
▼. Strong and others.) 493 

REVERSION. 

Devise of lands not in settlement on 
testator's wife, will pass the reversion 
in fee of the settled lands, ( Glover v. 
Soendlove.) 337 

In the sale of a reversion, part of the 
terms were, that the money should 
be paid at a given time; that not 
being done by the default of the ven- 
dee, the vendor was discharged from 
his contract, (Newman v. Rogers.) 



SALE. 
See Reversion. 

SALE in this Court. 

Bidding opened where a considerable 
advantage offered [on terms of pay- 
ing all costs, charges, and expenses] 
and the estate ordered to be sold in 
one lot, ( Watts v. Martin.) 1 13 

After the sale and the Master's report 
confirmed, the bidding shall not be 
opened, but on [very] special circum- 
stances ; mere increase of price is 
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not sufficient for this purpose; bat 
that, together with the person princi- 
pally interested being a prisoner for 
debt at the time of the sale, was 
held sufficient, (Watson v. Birch) 

172 

[This case, however, has been much 

disapproved, Editor's note. lb.] 

SATISFACTION. 

See Residue. 

STATUTE OF FRAUDS. 

See Will, Heir. 

STATUTE OF LIMITATION. 

Account of rent not directed farther 
back than six years, (Eercy v. Bal- 
lard.) 468 

SPECIFIC PERFORMANCE. 

See Injunction. 

Court will not decree a specific per- 
formance of an agreement to pur- 
chase, where there is a doubtful title, 
(Cooper y. Denne.) 80 

May be decreed after considerable de- 
lay, if the vendor has not demanded 
his deposit, or shown a determination 
not to proceed in the purchase, 
(Pincke v. Curteis.) 329 

But where the sale is of a reversion, 
the time is material, and the money 
not being paid by the day, by default 
of vendee, the vendor was discharged 
from his contract, (Newman v. Rog- 
ers.) 391 

Cannot be decreed of an agreement 
with a variation made in it by the 
Court, (Jordan v. Sawkins.) 477 



TENANT IN COMMON. 

A tenant in common in possession shall 
give security to answer a proportion 
of the rent to another tenant in com- 
mon, otherwise a receiver shall be 
appointed, (Street v. Anderton.) 414 

TIMBER. 

Bill by infant, tenant in tail in rever- 
sion, to have timber cut ; the timber 
ordered to be felled and the claims 



to be discussed when tena nt intail 
comes of age, (MUdmay v.MUdmoy.) 

76 

TIME. 

A notice for a given hour is satisfied by 
an attendance before the next, (Knox: 
v. Simmonds.) 433 

When of essence of contract, and when 

dispensed with, (Newman v. Rogers.) 

391, 393, n. (a) 

[Pincke v. Curteis.) 329 

TRUST, Resulting. 

See Executor, Heir. 

Real and personal estate given to a use 
within the statute of mortmain, re- 
sults in proportion to the heir-at-law 
and personal representative, (Middle- 
ton v. Cater.) 409 

TRUST, Executory. 
See Devise 4. (Browne v. Be Lad.) 

TRUSTEE. 

Purchases a leasehold estate devised to 
him for the use of 'the plaintiff, at an 
appraisement, and afterwards gets a 
new lease in his own name ; also 
purchases part of the testator's share, 
declared to be a trustee and account- 
able for the same to the plaintiff, 
(KiUick v. FUxney.) 160 

U. 

USURY. 

To constitute usury there must be a 
loan : therefore an agreement to pur- 
chase money paid, is not usury, 
(Spurrier v. Mdyoss.) 28 



VENTRE, Inspiciendo. 

Writ de ventre inspiciendo against a 
married woman (whose husband had 
been near ten years abroad) on the 
application of a devisee in a will, 
(Wallop, Ex parte.) 90 

- [VISITOR. 

Where there is a visitor of any charity 
the courts of equity will not control 
the management, &c^ except in cases 
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of gross abuse, ef similia, (Attorney- 
General y. Foundling Hospital.) 165] 

W. 

WASTE. 

Set Lunatic. 

WILL. 

See Account, Heir. Leo act. 

Will of lands republished by a codicil 
duly executed, and after-purchased 
lands shall pass, (Barnes v. Crow.) 2 

A deed may operate as a will, (Haber- 
gham v. Vincent.) 353 

An original will ordered to be delivered 
out or the Ecclesiastical Court to the 
solicitor to be produced, he gifing 



security to return it undefaced, (For- 
der v. Wade.) 476 

WITNESS. 

See Evidence, Account. 

May be examined de bene esse being the 
only person that knew the facts, 
without stating the age, (Cholmonde- 
/y, Ld. v. Earl of Oxford ) 157 

In order to obtain a commission to ex- 
amine a witness abroad, it is not ne- 
cessary to state the points to which 
be is to be examined, (Oldham v. 
Carlton.) 88 

WRIT, de ventre inspidendo. 
( Wallop, Ex parte.) 90 
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